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Rachel  Jackson  v.  Bank   of  the  United  States  et.  al. 

A  judgment  binds  lands  subsequently  acquired. 

If  the  judgment  be  revived  between  the  original  parties,  it  is  not  necessary  to  issue  a 
scire  facias  against  the  terre-tenants  who  purchased  more  than  a  year  after  the  judg- 
ment, and  before  its  revival ;  nor  is  it  necessary,  during  the  life  of  the  original 
defendant,  to  issue  diny  scire  facias  to  his  vendees  who  purchased  after  the  judg- 
ment ;  nor  to  bring  in  all  the  terre-tenants  ;  nor  is  it  material  that  the  debtor  was 
solvent  for  a  long  time  after  the  judgment ;  for  purchasers  are  bound  to  take  notice 
of  judgments  on  record. 

It  is  no  objection  that  the  judgment  is  of  twelve  years'  standing,  if  it  has  been  revived 
within  the  twelve  years,  and  twelve  years  have  not  elapsed  since  its  revival. 

It  seems  that  a  purchaser  of  lands  bound  by  a  judgment  against  the  vendor,  may 
move  to  quash  the  execution  upon  its  return,  or  may  have  an  audita  querela. 

Bill  for  injunction  to  stay  execution  levied  upon  land  sold  by 
the  debtor  after  judgment,  and  while  it  was  dead  or  sleeping. 
There  was  also  a  motion  at  law  to  quash  the  return  of  the  fieri 
facias. 

The  bill  states  that  the  complainant  is  owner  of  lot  No.  9, 
in  Threlkeld's  Addition  to  Georgetown,  on  which  the  marshal 
recently  levied  a  fieri  facias,  issued  upon  a  judgment  in  favor 
of  Jeremiah  Bronaugh  against  John  W.  Bronaugh  and  Henry 
Suttle,  rendered  in  June  term,  1811,  and  recently  entered  for  the 
use  of  the  Bank  of  the  United  States. 

That  on  the  18th  of  September,  1816,  the  lot  was  conveyed 
to  John  W.  Bronaugh. 

That  on  the  23d  of  January,  1819,  he  conveyed  it  to  Thomas 
G.  Moncure,  in  trust  to  pay  certain  judgments  rendered  against 
the  said  John  W.  Bronaugh  at  June  term,  1818. 

That  on  the  14th  of  June,  1819,  Joseph  Jackson,  the  com- 
plainant's husband,  purchased  the  lot  at  the  sale  uhder  that  deed 
of  trust,  and  died  seized  on  the  21st  of  May,  1831. 

That  he  purchased  it  bond  fide,  for  valuable  consideration, 
without  notice  of  the  judgment  of  1811,  and  in  full  confidence 
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that  it  was  sold  for  the  satisfaction,  as  far  as  it  would  go.  of  all 
the  judgments  which  bound  it. 

That  it  was  devised,  in  fee,  to  the  complainant,  by  her  hus- 
band ;  that  she  immediately  took  possession  of  it,  and  has  held 
it  ever  since. 

That  on  the  4th  of  August,  1831,  the  execution  was  levied 
upon  it. 

That  on  the  loth  of  June,  1811,  the  judgment  was  rendered 
upon  which  the  execution  was  issued  for  eighty-six  dollars,  with 
interest  from  the  24th  of  October,  1809,  and  costs,  $18.69. 

That  on  the  20th  of  November,  1820,  the  said  John  W.  Bro- 
naugh  was  discharged  under  the  insolvent  act ;  and  that  Jere- 
miah Bronaugh,  the  plaintiff  in  that  judgment,  was  appointed 
his  trustee,  and  issued  a  scire  facias  against  the  said  John  W. 
Bronaugh  and  Henry  Suttle,  returnable  to  April  term,  1821,  to 
revive  the  judgment,  and  on  the  9th  of  April,  1821,  execution 
was  thereupon  awarded  against  them,  but  not  issued ;  and  no 
scire  facias  was  issued  against  the  said  Joseph  Jackson  or  any 
other  terre-tenant ;  and  the  judgment  was  suffered  again  to  ex- 
pire ;  and  that  it  thus  remained  until  the  19th  of  March,  1829, 
when  the  said  Jeremiah  Bronaugh,  having  purchased  other  lots 
bound  by  the  same  judgment,  and  being  indebted  to  the  Bank 
of  the  United  States,  caused  the  judgment  to  be  entered  for  the 
use  of  that  bank,  on  the  docket,  but  that  it  still  remained  dead 
and  barred,  and  "  above  12  years'  standing,"  and  no  longer  "  good 
and  pleadable,"  or  capable  of  being  given  in  evidence,  until  the 
11th  of  February,  1830,  when  another  scire  facias  to  revive  the 
judgment  was  issued  against  the  said  John  W.  Bronaugh  and 
Henry  Suttle  only,  to  show  cause  why  execution  should  not 
issue  against  them,  their  lands,  tenements,  goods,  and  chattels  ; 
and  neither  the  said  Joseph  Jackson,  the  tenant  in  possession, 
nor  any  other  terre-tenant  had  notice.  That  on  the  6th  of  Decem- 
ber, 1830,  Suttle's  death  was  suggested,  and  execution  was 
awarded  against  John  W.  Bronaugh  alone,  as  survivor  of  the 
said  Henry  Suttle,  and  not  of  the  lands  of  which  he  was  seized 
at  the  time  of  the  judgment,  &c. 

That  on  the  1st  of  August,  1831,  the  first  execution  was 
issued  on  the  original  judgment  commanding  the  debt  and  costs 
to  be  made  "  of  the  goods  and  chattels,  lands  and  tenements  of 
the  said  John  W.  Bronaugh,"  under  which  execution  the  com- 
plainant's lot  was  seized,  &c. 

That  Jackson's  purchase  under  the  deed  of  trust  from  John 
W.  Bronaugh,  was  known  to  his  brother,  the  said  Jeremiah 
Bronaugh,  at  the  time  ;  and  that  he  knew  of  that  deed  of  trust 
and  the  sale  under  it. 
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That  it  was  irregular  to  issue  the  scire  facias  after  the  judg- 
ment had  been  standing  more  than  eighteen  years,  without  the 
previous  leave  of  the  Court,  or  even  after  twelve  years,  without 
scire  facias  to  the  tenant  in  possession. 

That  the  said  Jackson  had  a  valid  defence  at  law  against  the 
said  judgment,  which  the  said  parties  well  knew,  but  of  which 
he  was  deprived  by  their  omission  to  make  him  a  party  to  the 
scire  facias;  namely,  the  presumption  of  payment  arising  from 
all  the  circumstances  of  the  case,  as  well  as  the  statute  of  limita- 
tions. 

That  there  are  other  lands  equally  bound  by  the  judgment, 
namely,  lots  100  and  110  in  Threlkeld's  Addition  to  George- 
town, now  owned  by  the  Bank  of  the  United  States,  &c.,  &c., 
stating  many  other  lots. 

That  the  complainant  is  entitled  to  call  the  said  Jeremiah 
Bronaugh  to  account  for  the  property  of  John  W.  Bronaugh, 
assigned  to  him  as  trustee,  under  the  insolvent  act,  before  he  can 
enforce  his  judgment  against  John  W.  Bronaugh,  or  his  property 
in  the  hands  of  the  complainant. 

The  bill  then  prays  that  the  levy  of  the  fieri  facias  on  the 
complainant's  property  may  be  quashed  ;  or  that  the  '•'•  fiaV^  may 
be  opened,  and  the  complainant  and  other  terre-tenants  made 
parties  ;  or  a  perpetual  injunction,  that  the  account  of  Jeremiah 
Bronaugh,  as  trustee  of  J,  W.  Bronaugh,  may  be  exhibited  and 
settled  ;  that  the  terre-tenants  named  in  the  bill  may  be  brought  in 
to  contribute,  and  for  general  relief.  An  injunction  was  granted 
by  the  chief  judge  on  the  26th  of  August,  1831. 

To  this  bill  the  Bank  of  the  United  States  demurred  for  want 
of  equity,  and  moved  to  dissolve  the  injunction. 

The  cause  was  set  for  hearing  upon  this  motion  and  upon  the 
demurrer,  at  March  term,  1836,  and  was  heard  in  the  absence  of 
Thruston,  J. 

Mr.  R.  S.  Coxe,  for  the  defendants,  contended, 

1st.   That  the  judgment  bound  lands  subsequently  acquired. 

2d.  That  in  no  case  is  it  necessary  to  issue  scire  facias 
against  terre-tenants  in  the  lifetime  of  the  original  debtor.  The 
purchasers  whose  lands  are  sold  under  the  fieri  facias,  must  look 
to  the  debtor  for  indemnity,  and  cannot  compel  other  purchasers 
to  contribute. 

3d.  That,  therefore,  it  is  immaterial  whether  there  were  other 
terre-tenants  of  other  lands  bound  by  the  same  judgment. 

4th.  That  it  was  immaterial  that  the  debtor  remained  solvent 
for  a  long  time  after  the  judgment.  That  fact  did  not  invali- 
date the  lien  created  by  the  judgment. 

5th.  That  the  plea  of  purchase,  without  notice  of  the  judg- 
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ment,  cannot  be  sustained,  because  every  purchaser  is  bound  to 
take  notice  of  a  judgment  of  record. 

6th.  That  the  plea  of  limitation,  as  to  the  judgment  being  of 
"  12  years'  standing,"  could  not  be  supported,  for  the  judgment 
was  revived  before  the  twelve  years  had  elapsed,  and  it  is  to  be 
considered  as  a  new  judgment  when  revived,  as  this  Court 
decided  in  the  case  of  Digges  v.  Eliason,  at  November  term, 
1835,  and  twelve  years  had  not  elapsed  since  the  revival,  before 
the  execution  was  issued. 

Mr.  Redin,  contra.  This  case  differs  from  that  of  Digges  v. 
Eliason.  There  it  was  against  the  original  parties ;  there  was 
no  terre-tenant.  But  here  there  is  a  terre-tenant ;  a  bond  fide 
purchaser  without  notice.  This  point  was  not  decided  by  the 
Court  in  that  case. 

If  the  land  be  aliened  after  judgment,  there  must  be  a  scire 
facias  against  the  alienee  before  his  land  can  be  seized  and  sold 
under  a  fi.  fa.  Arnott  v.  NichoUs,  1  Har.  &  Johns.  471,  476. 
The  note  to  that  case,  in  p.  476,  is  not  true  to  the  extent  stated. 
That  case  was  not  overruled  by  the  case  of  McElderri/  v.  Smith, 
in  2  Har.  &  Johns.  72.  This  latter  case  only  decided  that  a  scire 
facias  to  the  terre-tenant  is  not  necessary  if  the  alienation  is  made 
pending  the  scire  facias,  to  revive  the  judgment  against  the 
original  debtor.  In  the  present  case,  the  revival  in  1821  was  a 
nullity,  because  not  proceeded  upon  by  execution.  6  Bac.  Ab. 
114,  Wilson's  Ed. ;  Vanderhagen  v.  Gardner,  9  Johns.  79. 

Jeremiah  Bronaugh,  the  plaintiff  in  the  judgment,  was  trustee 
of  his  brother,  John  W.  Bronaugh,  under  the  insolvent  act,  and 
had  funds  applicable  to  this  debt,  and  there  has  been  no  settle- 
ment of  his  trusteeship.  This  Court  decided  in  Law^s  case,  that 
the  judgment  creditor  cannot  enforce  his  judgment  lien  by  execu- 
tion, but  may  have  priority  of  payment  out  of  the  proceeds. 

Jeremiah  Bronaugh  purchased  some  of  the  other  lots  equally 
liable  to  this  judgment.  All  who  purchased  lands  of  the  debtor 
after  the  judgment  are  equally  liable,  and  must  bear  their  pro- 
portion. 

Graxch,  C.  J.,  said :  I  think  the  plaintiff  at  law,  Jeremiah 
Bronaugh,  cannot  enforce  his  lien  upon  the  land  in-the  posses- 
sion and  seizin  of  Mrs.  Jackson,  by  fieri  facias,  without  a  pre- 
vious scire  facias  against  her.  The  case  of  Arnott  and  Copper 
V.  NichoUs,  1  Har.  &  Johns.  471,  is  not  overruled  by  that  of 
McElderry  v.  Smith,  2  Har.  &  Johns.  72,  so  far  as  the  former  case 
establishes  the  general  rule  that  the  plaintiff'  shall  not  charge  the 
lands  in  the  seizin  of  a  bond  fide  alienee,  without  scire  facias. 
The  case  of  31cElderry  v.  Smith,  establishes  an  exception  only 
where  the  alienation  is  made  pending  the  scire  facias  against 
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the  debtor  to  revive  the  judgment.  In  the  case  of  Morton  v. 
Croghan,  20  Johns.  120,  it  was  held,  that  "  where  the  judgment 
creditor  proceeds  to  enforce  his  lien  on  the  realty,  and  for  that 
purpose  it  becomes  necessary  to  revive  the  judgment,  he  is 
bound  to  make  every  person,  having  a  fee  in  the  land,  a  party 
to  the  proceeding." 

The  equity  of  the  case  is,  that  Mrs.  Jackson  has  no  remedy 
at  law ;  for,  not  being  a  party  to  the  original  judgment,  she  can- 
not have  an  audita  querela,  nor  a  motion  to  quash  the  return. 

I  think,  therefore,  that  the  demurrer  and  motion  should  be 
overruled,  and  the  injunction  should  stand  until  Mr.  Bronaugii, 
or  the  bank,  to  whom  it  is  said  the  judgment  is  assigned,  shall, 
upon  a  scire  facias  against  Mrs.  Jackson,  establish  his  or  their 
right  to  levy  the  fieri  facias  on  her  land. 

MoRSELL,  J.,  did  not  concur,  and  Thruston,  J.,  not  having 
heard  the  argument,  the  case  was  continued  to  this  term  for 
further  argument. 

The  case  was  argued  again  on  Tuesday  and  Wednesday, 
November  29  and  80,  1836. 

Mr.  R.  S.  Coxe,  for  the  defendant,  contended  that  the  only 
case  in  which,  in  England,  a  scire  facias  to  terre-tenants  is  neces- 
sary, is  where  an  elegit  has  been  issued,  and  the  debtor  is 
returned,  "  dead  ;"  and  that  no  scire  facias  can  be  issued  against 
the  terre-tenants  in  the  life  of  the  debtor.  Fitz.  Nat.  Bre.  p.  597, 
fol.  267,  D.,  also  p.  595,  fol.  266,  C.  note  a ;  2  Williams's  Saun- 
ders, 6,  note  1 ;  6  Com.  Dig.  519 ;  2  Tidd,  1030 ;  Jackson  v. 
Shaffer,  11  Johns.  516  ;   Young  v.  Taylor,  2  Binney,  218. 

Mr.  Redin,  contra,  contended  that  the  rule  is,  that  where  the 
land  of  a  bond  fide  purchaser  is  to  be  charged  by  a  judgment 
against  the  vendor,  there  must  be  a  scire  facias  to  such  pur- 
chaser as  terre-tenant,  to  come  in  and  show  cause  why  the  plaintirt 
should  not  have  execution  of  his  lands ;  and  he  stated  that  sucli 
had  always  been  his  practice.  In  Arnolt  and  Copper  v.  Nicholls, 
1  Har.  &  Johns.  471,  this  rule  is  recognized  by  the  court;  and 
although  the  reporter  has  stated  that  it  was  overruled  in  McEl- 
derry  v.  Smith,  2  Har.  &  Johns.  72,  yet  in  the  latter  case,  the 
court  only  decided  that  a  scire  facias  is  not  necessary  when  the 
alienation  is  made  pending  the  scire  facias  to  revive  the  judg- 
ment against  the  debtor.  In  Webster  v.  Saunders,  Terre-tenant  of 
Duley,  the  scire  facias  was  against  the  terre-tenant,  although  it 
does  not  appear  that  either  party  to  the  original  judgment  was 
dead. 

So  in  Ridgeley  v.  Gartrell,  Terre-tenant  of  Burgess,  3  Harris  & 
McHenry,  449. 

In  Hammonds.  Gaither^s  Heir  and  Devisee,  3  Har.  &  McHenry, 
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218,  the  devisee  had  aliened  the  land  before  the  suit  was  brought, 
for  valuable  consideration,  and  that  fact  was  pleaded ;  to  which 
the  plaintiff  demurred.  A  doubt  was  suggested,  whether  the 
plaintiff  could  have  execution  against  the  land  without  a  scire 
facias  to  the  vendee ;  but  the  answer  was,  that  the  devise  itself 
was  void  by  the  Statute  of  Devises,  3  &  4  W.  &  M.  c.  14,  as  to 
creditors,  so  that  there  was  no  alienation  of  the  land,  but  it 
descended  to  the  heir. 

In  2  Harris's  Entries,  763,  is  the  form  of  a  scire  facias  against 
the  original  defendant  and  his  terre-tenants,  in  the  lifetime  of  the 
original  parties,  and,  in  a  note,  he  says,  the  scire  facias  ought  to 
issue  against  the  original  defendant -and  terre-tenants  jointly ;  and 
he  cites  Carthew,  107,  and  3  Co.  11. 

So  in  Tulli/  and  wife  v.  Marwood,  Comb.  318,  the  Court 
refused  to  render  judgment  against  the  conusees  of  a  fine  with- 
out scire  facias  to  the  terre-tenants.  So  also  in  Pembroke's  case, 
Skinner,  107,  112. 

In  Morton  v.  Croghan,  20  Johns.  106,  Judge  Spencer,  in  deli- 
vering the  opinion  of  the  court,  after  saying  that  the  law 
applicable  to  the  case  was  laid  down  with  entire  precision  by 
Sergeant  Williams  in  his  4th  note  to  2  Saund.  51,  a,  and  re- 
ferring to  Harberfs  case,  3  Co.  11,  and  several  other  cases,  says  : 
"  I  apprehend  the  law  to  be  well  settled,  that  since  the  statute 
of  West.  2,  where  a  judgment  creditor  proceeds  to  enforce  his 
lien  on  the  realty,  and  for  that  purpose  it  becomes  necessary  to 
revive  the  judgment,  he  is  bound  to  make  every  person  having 
a  fee  in  the  land  a  party  to  the  proceeding." 

It  is  true  that  in  a  preceding  case,  Jackson  v.  Shaffer,  11  Johns. 
516,  cited  by  Mr.  Coxe,  Mr.  Justice  Van  Ness,  in  delivering 
the  opinion  of  the  court,  said,  "  It  is  in  the  case  of  the  death  of 
the  original  defendant  that  the  terre-tenants  are  to  be  made  parties, 
and  not  where  the  original  defendant  is  living ; "  but  he  is  not 
supported  by  the  authorities  which  he  cited,  namely,  Tidd's 
Prac.  1021,  1023 ;  2  Saund.  7,  n.  4. 

The  case  of  Young  v.  Taylor,  cited  by  Mr.  Coxe  from  2  Bin- 
ney,  228,  is  not  applicable  to  the  present  case,  for  the  decision 
was  upon  the  peculiar  statute  of  Pennsylvania  of  1705,  making 
lands  liable  to  be  sold  under  a  fieri  facias. 

Mr.  Redin,  also  contended  that  the  decision  of  this  court  in 
Digges  V.  Eliason,  that  a  revival  by  scire  facias  makes  it  a  new 
judgment,  cannot  apply  to  the  case  of  a  purchaser  without  no- 
tice ;  or  if  it  can,  the  new  judgment  is  subsequent  to  the  pur- 
chase, and  therefore  cannot  bind  the  land.  That  under  the  cir- 
cumstances of  the  case  there  was  a  strong  presumption  that  the 
judgment  had  been  satisfied  ;    Mai/or  of  Hull  v.  Horner,  Cowp. 
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109  ;  Phil,  on  Evidence,  114  ;  and  that  Mrs.  Jackson  ought  to 
have  a  day  in  court,  either  at  law  or  in  equity,  to  show  it. 

She  has  a  right  to  call  upon  the  other  terre-tenants  for  contribu- 
tion. At  the  time  of  Jackson's  purchase  in  1819,  there  were  lots 
in  Georgetown  unincumbered,  and  in  possession  of  the  debtor, 
and  equity  will  restrain  the  plaintiff  to  unincumbered  property. 
Clowes  V.  Dickenson,  5  Johns.  Ch.  Rep.  236 ;  Shepard  v.  Shep- 
ard,  7  Johns.  Ch.  Rep.  62. 

Mr.  R.  S.  Coxe,  in  reply,  contended  that,  if  the  Court  should 
decide  that  a  scire  facias  to  the  terre-tenant  is  necessary  in  the  life- 
time of  the  original  debtor,  it  would  disturb  many  titles  in  this 
county. 

If  the  proceeding  is  erroneous  at  law,  the  remedy  is  not  in 
equity ;  but  the  party  grieved  by  an  execution  may  have  an 
audita  querela,  although  he  was  no  party  to  the  judgment.  Mi- 
chell  v.  Croft,  Cro.  Jac.  506. 

Harris,  in  a  note  to  the  precedent  of  a  scire  facias,  vol.  2,  p. 
763,  refers  to  Panton  v.  Terre-tenants  of  Hall,  in  Carth.  107,  and  to 
Pembroke's  case  in  Skinner,  273,  which  was  a  scire  facias  to 
hear  errors  upon  a  common  recovery,  and  therefore  not  applica- 
ble to  the  present  case. 

In  the  case  of  Ridgeley  v.  Gartrell,  Terre-tenant  of  Burgess,  3 
Har.  &  Johns.  449,  it  does  not  appear  that  Burgess  was  alive  at 
the  time  of  the  scire  facias. 

The  case  of  Arnott  and  Copper  v.  Nicholls,  was  upon  a  motion 
to  quash,  not  a  bill  in  equity,  but  it  was  reversed  by  the  case 
of  McElderry  v.  Smith. 

In  the  case  of  Tayloe  v.  Thompson's  Lessee,  5  Peters,  358,  the 
execution  against  Glover  was^  levied  on  land  sold  by  him  after 
the  judgment  without  making  the  terre-tenant  a  party  by  scire 
facias. 

{Mr.  Redin,  there  no  scire  facias  had  been  necessary  to  revive 
the  judgment.) 

Dec.  1,  1836.  The  Court  dissolved  the  injunction  for  want 
of  equity  in  the  bill ;  saying  that  the  complainant  might  move 
to  quash  the  return  of  the  fieri  facias,  or  might  have  an  audita 
querela.  Cranch,  C.  J.,  gave  no  opinion,  not  having  had  time 
to  consider  the  case  since  this  argument,  and  not  being  satisfied 
that  his  former  opinion  was  not  correct. 

In  2  Saund.  6,  note  1,  in  the  case  of  Jeffreson  v.  Morton,  Ser- 
geant Williams  says,  "  Though  the  plaintiff  should  die  within  the 
year  after  judgment,  his  personal  representative  cannot  have  exe- 
cution against  the  defendant  without  scire  facias.  Fitz.  Exe- 
cution, 243;  15  H.  7,  16,  b  ;  1  Roll.  Ab.  900,  P.  pi.  1>  2.  Nor, 
in  case  of  the  death  of  the  defendant,  within  that  period,  can  the 
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plaintiff  have  an  eleg-it  under  the  statute  of  West.  2,  c.  18, 
against  his  lands  in  the  hands  of  his  heir  or  terre-tenants  ;  or  ge- 
nerally any  other  execution,  without  a  scire  facias  against  his 
heir  and  terre-tenants,  or  personal  representatives"  —  "  the  rule 
being  that  where  a  new  person,  who  was  not  party  to  a  judg- 
ment or  recognizance,  derives  a  benefit  by,  or  becomes  charge- 
able to,  the  execution,  there  must  be  a  scire  facias  to  make  him 
party  to  the  judgment  or  recognizance.  Penoyer  v.  Brace,  1 
Lord  Raym.  245  ;  S.  C.  1  Salk.^319,  320  ;  2  Lord  Raym.  768  ; 
Queen  v.  Ford,  2  Inst.  471.  "  In  Isams^s  case,  Moore,  367,  it  is 
said,  "  If  two  recover  and  one  die,  a  scire  facias  shall  issue 
against  the  defendant  before  execution  shall  issue,  because  he  may 
have  a  release  of  the  dead  one  to  plead.      Quod  fuit  concessum. " 

In  Fitz.  N.  B.  p.  597,  fol.  267,  D,  he  says,  "  If  a  man  be  bound 
in  a  recognizance  in  chancery,  or  other  court  of  record,  and 
afterwards  the  recognizee  dieth,  his  executors  may  sue  forth  an 
elegit  to  have  execution  of  the  lands  of  the  recognizor ;  and  if 
the  sheriff  return  that  the  recognizor  is  dead,  then  the  execu- 
tors shall  have  a  special  scire  facias  against  the  heir  of  the  re- 
cognizor, and  against  those  who  are  tenants  of  the  lands  which 
he  had  at  the  day  of  the  recognizance  made  ;  "  and  after  giving 
the  form  of  the  writ,  he  says,  "  and  thereby  appeareth  that  if  a 
man  be  bounden  in  a  recognizance,  &c.,  although  the  recognizee 
dieth,  yet  his  executors  cannot  sue  forth  an  elegit  to  have  exe- 
cution of  the  recognizance,  within  the  year  after  the  day  of  pay- 
ment, without  suing  forth  a.  scire  facias  against  the  recognizor, 
&:c.  But  against  the  heir  of  the  recognizor,  or  the  terre-tenants, 
the  recognizee  or  his  executors  ought  to  sue  forth  a  scire  facias 
&c.,  otherwise,  if  they  be  ousted,  &c.,  by  such  execution  of  their 
lands,  they  shall  have  an  assize  of  novel  disseisin,"  &c. 

And  in  page  595,  fol.  266,  C,  Fitzherbert  says,  "  And  after 
the  year  and  day  of  payment  passed  of  the  recognizance,  the  re- 
cognizee ought  for  to  sue  a  scire  facias  against  the  recognizor  to 
show  what  he  can  say  why  the  recognizee  should  not  have  exe- 
cution ;  and  if  he  be  returned  upon  that  writ  warned  by  the 
sheriff,  if  he  do  not  appear,  or  if  he  do  appear  and  cannot  say 
any  thing  wherefore  he  should  not  have  execution,  then  the  re- 
cognizee may  sue  forth  the  writ  of  elegit  to  have  execution  of 
all  his  goods,  and  of  the  moiety  of  his  lands  ;  and  if  the  sheriff 
return  the  elegit,  that  the  recognizor  hath  made  a  feoffment  in 
fee  of  part  of  the  lands,  to  divers  tenants,  &c.,  and  that  he  hath 
enfeoffed  the  king  of  the  residue  ;  then,  upon  that  return,  the 
lands,  whereof  the  king  is  seized  by  that  feoffment,  are  dis- 
charged. But  he  may  sue  a  scire  facias  to  warn  the  other  tenants 
to  appear  at  a  certain  day  to  show  cause  wherefore  the  said  lands 
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should  not  be  delivered  in  execution  ;  and  if  they  be  warned  and 
do  not  appear,  or  if  they  come  and  cannot  say  any  thing,  &:c.,  to 
bar  the  execution,  then  the  recognizee  shall  have  execution  against 
them  of  those  lands,  by  writ  of  eleg-it,  &c.  But  he  shall  have 
the  eleg-it  before  that  he  sueth  the  scire  facias  against  those 
tenants."  That  is,  as  I  understand  him,  the  recognizee  shall 
first  have  an  elegit  against  the  recognizor,  and  if  the  sheriff 
returns  that  the  recognizor  has  aliened  his  lands  to  divers  ten- 
ants, the  recognizee  may  then  have  his  scire  facias  against  those 
tenants. 

Here,  then,  it  appears  that  if  the  recognizor  aliens  his  lands,  the 
recognizee  may  have  a  scire  facias  against  the  terre-tenants  of  the 
recognizor  in  his  lifetime. 

The  rule  to  be  derived  from  these  two  passages  of  Fitzherbert, 
is,  that  if  the  sheriff  return  upon  the  elegit  or  the  levari  facias, 
(which  were  the  only  writs  of  execution  which  could  affect  the 
lands  in  England,)  that  the  debtor  is  dead,  or  has  aliened  his 
lands  to  divers  tenants,  the  plaintiff  must  sue  a  scire  facias  to 
the  terre-tenants  before  he  can  take  their  lands  in  execution  ;  and 
there  is  as  much  reason  for  a  scire  facias  against  the  terre-tenants 
in  case  of  alienation,  as  there  is  in  case  of  the  death  of  the  debtor. 
They  are  "  not  parties  to  the  judgment ; "  they  are  "  new 
persons,"  (according  to  the  rule  laid  down  by  Sergeant  Williams 
in  his  note  to  Saunders,)  "  chargeable  to  the  execution,"  and, 
therefore,  must  have  a  day  in  court  to  show  cause  why  their 
lands  should  not  be  liable  to  the  execution.  There  are  many 
things  which  may  be  pleaded  in  bar  of  the  execution,  such  as 
satisfaction  ;  or  a  release  ;  or  that  the  debtor  was  not  seized  on 
the  day  of  the  judgment,  nor  at  any  time  since  ;  or  that  there 
are  other  tenants  not  named  ;  or  non-tenure  of  the  freehold,  &c. 
Nothing  can  be  more  just  than  that  they  should  have  an  oppor- 
tunity to  show  these  things,  which  they  cannot  do  without  a 
scire  facias.  Being  no  parties  to  the  record,  they  have  no  stand- 
ing in  court ;  nor  can  they,  of  right,  make  any  motion  in  the 
cause.  A  fieri  facias  is  said  to  be  not  a  returnable  writ ;  it  gives 
no  day  in  court,  even  to  the  parties. 

Lord  Coke,  in  2  Inst.  471,  says,  "  One  that  is  not  a  party  to 
the  record,  recognizance,  fine,  or  judgment,  as  the  heir,  executor, 
or  administrator,  though  they  be  privy,  and  though  it  be  within 
the  year,  shall  have  no  writ  of  execution,  but  are  to  have  a  scire 
facias  to  enable  themselves  to  the  suit;  and  so  likewise  of  the 
tenant's  or  defendant's  part,  for  the  alteration  of  the  person  altereth 
the  process ;  otherwise  it  is  of  a  statute  staple  or  merchant,  &c., 
because  the  process  is  given  by  other  acts  of  parliament." 

By  the  statutes  which  gave  the  statute  merchant,  the  statute 
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staple,  and  the  recognizance  in  the  nature  of  a  statute  staple, 
the  creditor  may,  at  any  time  after  forfeiture,  without  scire  facias, 
have  execution  of  the  lands  which  his  debtor  had  at  the  time  of 
the  recognizance  acknowledged,  in  whose  hands  soever  they 
may  have  come,  either  by  feoffment  or  otherwise  ;  but  the  pro- 
visions of  those  statutes  do  not  apply  to  recognizances  and  judg- 
ments at  law,  taken  or  rendered  in  the  court  of  chancery  or  in  the 
courts  of  common  law.  See  11  Eliz.  1,  Stat.  De  Mercatoribus ; 
13  Eliz.  1,  St.  3 ;  27  Eliz.  3,  st.  2,  c.  9,  and  23  H.  8,  c.  6. 

In  4  Inst.  396,  Lord  Coke  says,  "  Upon  the  equal  construction 
of  these  words  "  ( medietatem  terroB  suae )  "  if  the  conusor  be  seiz- 
ed of  black-acre,  white-acre,  and  green-acre,  and  after  judgment 
given  or  recognizance  knowledged,  enfeoffeth  A.  of  white-acre, 
and  B.  of  black-acre,  and  retains  green-acre  to  himself;  in  this 
case  he  "  (the  conusee)  "  may  have  the  moiety  of  green-acre,  and 
never  intermeddle  with  the  rest ;  but  he  cannot  extend  the  moiety 
of  the  acre  in  the  hand  of  any  purchaser,  except  he  extend  also 
a  moiety  of  all  the  land  subject  to  the  judgment  or  recognizance  ; 
and  if  he  omit  any,  the  extent  shall  be  avoided  in  an  audita 
querela  ;  for  where  it  is  said  in  books  that  each  purchaser  shall 
have  contribution  in  that  case,  the  meaning  is  that  such  extent 
of  part  shall  be  avoided,  and  all  the  land  extended  and  equally 
charged."  "  So  likewise,  if  there  be  two  or  more  conusors,  the 
lands  of  them  all  must  be  extended  ;  and  hereof  you  may  read 
at  large  in  Sir  W.  HarberVs  case;  all  which  are  just  and  righteous 
expositions." 

In  Sir  W.  HarberVs  case,  3  Co.  12,  b,  he  says,  the  heir,  in 
general,  shall  not  have  contribution  against  the  terre-tenants,  be- 
cause he  is  ^^ pars  patris,"  ^^  alter  ipse  ;  "  but  if  the  land  descend  to 
two  parceners,  "  who  make  partition  in  this  case,  if  one  only  be 
charged,  she  shall  have  contribution ;  for  as  one  purchaser  shall 
have  contribution  against  another,  and  against  the  heir  of  the 
conusor  also,  so  one  heir  shall  have  contribution  against  another, 
for  they  are  "tVi  cequali  jure^  And  in  folio  14,  a,  he  says,  "  For 
in  executions  which  concern  the  realty,  and  charge  the  lands, 
the  sheriff"  cannot  do  execution  on  the  land  of  one  only." 

And  again  in  folio  14,  b,  he  says,  "  So  it  appears  b)''  these 
cases,  that  when  land  shall  be  charged  by  any  lien,  the  charge 
ought  to  be  equal,  and  one  alone  shall  not  bear  all  the  burden ; 
and  the  law,  in  this  point,  is  founded  on  great  equity.  But  in 
all  the  cases  at  the  common  law,  if  the  party  who  should  be 
charged  (as  the  heir,  &c.,)  had  aliened  the  land  bond  fide,  before 
any  action  brought,  the  land,  in  the  hands  of  the  purchaser,  was 
not  subject  to  any  charge  or  execution,  and  this  was  the  reason 
why  the  judges  and  sages  of  the  law,  in  the  construction  of  the 
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said  statutes,  although  the  lands  of  purchasers,  after  the  judg- 
ment recognizance  or  statute  were  subject  to  execution,  yet  gave 
greater  privileges  to  them  than  to  the  conusor  himself,  or  to  his 
heir. 

"  And  the  reason  why  the  conusor  himself  at  the  will  of  the 
conusee  may  be  only  charged,  is  because  he  himself  is  the  per- 
son who  was  the  debtor,  and  who  was  bound,  and  therefore  he 
is  subject  to  execution  ;  and  it  is  but  reasonable  that  he  may  be 
only  charged ;  the  same  law  for  his  heir,  for  the  reasons  before 
rehearsed. 

"  Note,  reader ;  when  it  is  said  before,  and  often  in  our  books, 
that  if  one  purchaser  be  only  extended  for  the  whole  debt,  that 
he  shall  have  contribution  ;  it  is  not  thereby  intended  that  the 
others  shall  give  or  allow  to  him  any  thing  by  way  of  contribu- 
tion ;  but  it  ought  to  be  intended  that  the  party  who  is  only  ex- 
tended for  the  whole,  may,  by  audita  querela,  or  scire  facias,  as 
the  case  requires,  defeat  the  execution,  and  thereby  he  shall  be 
restored  to  all  the  mean  profits,  and  compel  the  conusee  to  sue 
execution  of  the  whole  land ;  so  in  this  manner  every  one  shall 
be  contributory  —  hoc  est,  the  land  of  every  terre-tenant  shall  be 
equally  extended." 

So  also  in  the  case  of  Mallory  v.  Jennings  et  al.  2  Anderson's 
Reports,  p.  160,  case  Ixxxviii.  "  it  was  said  by  all  the  judges 
in  bank,  that  the  execution  did  not  bind  the  vendee,  because  the 
writ  is  not  brought  against  the  tenant  of  the  land  ;  and  always, 
if  the  inheritance  or  freehold  is  to  be  charged  by  any  suit,  or  by 
reason  of  any  writ,  the  tenant  of  the  freehold  ought  to  be  the 
party  against  whom  the  writ  should  be  brought ;  which  is  not  so 
in  this  case  ;  for  the  vendee  upon  the  matter,  is  tenant  of  the  free- 
hold, and  not  Sewster,"  who  was  the  debtor,  and  who  sold  and 
conveyed  the  land  after  the  recognizance  acknowledged. 

Tidd,  1021,  says,  "  it  being  a  maxim,  that  a  person  not  a  party 
to  the  record,  cannot  be  benefited  or  charged  with  the  process 
without  a  scire  facias  " 

So  in  Pennoyery.  Brace,  Salk.  319, 320,  it  is  said,  "  where  any 
new  person  is  either  to  be  better  or  worse  by  the  execution,  there 
must  be  a  scire  facias,  (because  he  is  a  stranger,)  to  make  him 
party  to  the  judgment."     S.  C.  1  Lord  Raym.  244. 

And  in  Morton  v,  Crog-han,  Mr.  Justice  Spencer,  in  delivering 
the  opinion  of  the  court,  said,  "  I  apprehend  the  law  to  be  well 
settled,  since  the  statute  of  West.  2,  that  where  a  judgment  cre- 
ditor proceeds  to  enforce  his  lien  on  the  realty,  and  for  that  pur- 
pose it  becomes  necessary  to  revive  the  judgment,  he  is  bound 
to  make  every  person  having  a  fee  in  the  land,  a  party  to  the 
proceeding ;  and  in  this  case  the  judgment  against  Croghan  being 
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a  lien  on  the  real  estate  in  the  hands  of  the  terre-tenants,  the  plain- 
tiffs are  required  by  law  to  make  all  the  terre-tenants  parties  to  the 
scire  facias,  to  the  end  that  they  may  be  jointly  contributory  to 
the  satisfaction  and  payment  of  the  judgment. 

"  This  has  beep  shown  to  be  the  established  principle  under 
the  statute  of  West.  2,  which  gave  the  creditor  his  remedy  by  the 
execution  of  elegit,  under  which  he  held  a  moiety  of  the  debtor's 
lands,  until  he  was  satisfied  his  debt  and  damages.  At  com- 
mon law  the  Jieri  facias  went  merely  against  the  goods  and 
chattels  of  the  debtor ;  such  an  execution,  therefore,  related  merely 
to  the  personalty ;  but  under  our  statute,  which  subjects  the 
lands  and  tenements  of  the  debtor  to  be  sold  absolutely,  for  the 
satisfaction  of  the  debt,  it  is  ordinarily  an  execution  partly  in  the 
personalty  and  partly  in  the  realty  ;  and  in  the  present  instance 
is  entirely  in  the  realty ;  for  the  goods  and  chattels  of  the  terre- 
tenants  cannot  be  affected  by  the  judgment,  or  any  execution 
under  it.  The  same  principle  which  required  the  elig-it  to  issue 
against  all  who  ought  to  bear  the  burden,  applies  with  much 
more  force  to  the  fieri  facias  against  the  lands  ;  for  in  the  former 
case  they  were  not  to  be  sold  ;  but  a  moiety  only  held  until  the 
debt  was  paid  ;  whereas  in  the  latter  case  they  are  liable  to  be 
taken  away  forever  from  the  debtor.  Besides,  the  principle  is 
most  just  and  equitable.  If  the  creditor,  having  the  lien,  can 
select  a  few,  as  in  this  case,  to  bear  the  whole  burden,  they  may 
probably  be  crushed  by  its  weight ;  but  if  he  must  render  them 
all  contributory,  the  individual  burden  may  be  borne  without 
ruin." 

In  Webster  v.  Saunders,  Terre-tenant  of  Duley,  4  Har.  &  Johns. 
287,  and  in  Ridgeley  v.  Gartrell,  Terre-tenant  of  Burgess,  it  does 
not  appear  that  the  original  parties,  or  any  of  them,  were  dead. 
This  shows  what  the  practice  has  been  in  Maryland;  and  in 
Arnott  and  Copper  v.  Nicholls,  1  Har.  &  Johns.  471,  473,  the  court 
said,  "  The  terre-tenant  should  have  an  opportunity  to  relieve 
himself,  and  to  bring  in  the  other  terre-tenants.  Hence  the  neces- 
sity of  a  scire  facias,  that  all  the  terre-tenants  may  be  warned." 

But  that  case,  it  is  contended,  was  overruled  by  McElderry  v. 
Smith,  2  Har.  &  Johns.  72.  The  latter  case,  however,  does  not 
profess  to  overrule  the  former,  and  it  only  decides  that  a  scire 
facias  to  the  vendee  is  not  necessary  where  the  alienation  is 
made  pending  the  scire  facias  against  the  vendor  to  revive  the 
judgment. 

In  the  case  oi  Jackson  v.  SJiaffer,  11  Johnson,  516,  Mr.  Justice 
Van  Ness,  who  delivered  the  opinion  of  the  court,  said  ; 

"  It  was  not  necessary  to  make  the  terre-tenants  parties.  Here 
the  plaintiff,  having  laid  by  for  more  than  a  year  and  a  day  after 
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he  had  obtained  judgment,  it  became  necessary  to  revive  it 
against  the  original  defendants,  which,  when  revived,  was  of  the 
same  force  and  effect,  and,  of  course,  liable  to  be  proceeded  upon, 
in  the  same  manner  as  if  the  time  within  which  an  execution 
might  have  been  legally  issued,  had  not  been  suffered  to  elapse. 
It  is  in  the  case  of  the  death  of  the  original  defendant,  that  the 
terre-tenants  are  to  be  made  parties  ;  and  not  where  the  original 
defendant  is  living.     Tidd's  Pr.  1021,  1023  ;  2  Saund.  7,  n.  4." 

This  is  the  only  case  in  which  it  has  been  said  that  the  terre- 
tenants  are  not  to  be  cited  in  the  lifetime  of  the  debtor ;  and  the 
authorities  cited  (Tidd  and  Williams's  Saunders)  do  not  support 
the  decision.  They  only  say  that,  in  case  of  the  death  of  the 
debtor,  the  terre-tenants  may,  and  must,  be  cited  before  the  plain- 
tiff can  have  execution  of  their  lands.  But  according  to  the  law  as 
laid  down  in  the  authorities  before  cited,  namely,  Fitzherbert,  N. 
B.  p.  595,  folio  266,  E. ;  2  Saund.  6,  n.  1 ;  2  Inst.  471  ;  4  Inst. 
396  ;  Harbert^s  case,  4  Co.  12,  b,  and  14  a,  and  b  ;  Mallory  v. 
Jennings,  2  Anderson,  160.  Tidd,  1021  ;  Pennoir  v.  Brace,  1 
Saund.  319,  320  ;  Morton  v.  Croghan,  20  Johns.  121 ;  Webster  v. 
Saunders,  Terre-tenant  of  Duley;  4  Har.  &  J.  287  ;  Ridgely  v. 
Gartreil,  Terre-tenant  of  Burgess,  3  Har.  &  Mc  Henry,  449  ;  Arnott 
^  Cooper  V.  Nicholls,  2  Harris,  Ent.  763  ;  it  seems  to  me  that  the 
doctrine  so  distinctly  laid  down  by  Mr.  Justice  Spencer  in  Morton 
V.  Croghan,  cannot  be  now  controverted,  that  "  where  a  judgment 
creditor  proceeds  to  enforce  his  lien  on  the  realty,  and  for  that 
purpose  it  becomes  necessary  to  revive  the  judgment,  he  is  bound 
to  make  every  person,  having  a  fee  in  the  land,  a  party  to  the  pro- 
ceeding." See  also  Co.  Ent.  folio  623,  a. ;  Dyer  331,  b,  pi.  23  and 
332,  a,  pi.  24. 

I  think  the  complainant  was  entitled  to  relief,  but  whether  by 
bill  in  equity  I  doubt. 

No  relief,  however,  appears  to  have  been  given. 


Isaac   N.   Carey  v.  The   Corporation  of   Washington. 

The  corporation  of  Washington  has  no  power  to  prohibit  free  colored  persons  from 
selling  perfumery. 

QucBre,  whether  they  have  authority  to  require  any  person  to  take  a  license  to  sell  per- 
fumery. 

The  corporation  has  no  power  to  restrain  or  prohibit  any  person  from  the  full  exercise 
of  all  his  rights,  under  the  general  law  of  the  lanl,  unless  the  power  so  to  restrain 
or  prohibit  is  expressly  given  by  the  charter,  or  necessarily  results  from  some  given 
express  power. 

Appeal  from  the  judgment  of  a  justice  of  the  peace  for  the 
County  of  Washington. 

The  warrant,  dated  on  the  23d,  and  returnable  on  the  24th 
VOL.   v.  2 
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of  November,  1836,  was  to  arrest  the  defendant,  &c.,  to  answer  to 
the  mayor,  board  of  aldermen  and  board  of  common  council  of  the 
city  of  Washington  in  a  plea  that  he  render  unto  them  the  full 
sum  of  fifty  dollars  which  he  owes  and  unjustly  detains,  "  for 
that  he  the  said  Isaac  N.  Carey,  being  a  free  negro,  did,  on  the 
22d  day  of  November,  1836,  sell  perfumery  in  the  city  of  Wash- 
ington, without  first  having  obtained  a  license  therefor,  contrary 
to  the  act  or  acts  of  said  mayor,  &c.,  on  that  subject  made  and 
provided." 

Mr.  Dandridge  and  Mr.  W.  L.  Brent  for  the  appellant,  and 
Mr.  Bradley  for  the  appellees,  admitted  the  following  facts ; 

That  the  appellant  was  residing  in  the  city  of  Washington 
before  the  29th  of  October,  1836,  and  had  complied  with  the  re- 
quisitions of  the  by-law  of  1827,  respecting  the  admission  and 
residence  of  free  colored  persons.  That  he  kept  and  sold  per- 
fumery, and  paid  for  a  license  therefor  previous  to  the  said  29th 
of  October,  1836,  and  that  his  said  license  expired  on  the  first 
Monday  of  November,  1836.  That  he  applied  to  the  mayor  of 
Washington  for  a  renewal  of  his  said  license  on  or  before  that 
day,  who  refused  to  grant  such  license  under  the  ordinance  of 
the  29th  of  October,  1836.  That  he  continued  to  keep  and  sell 
perfumery  after  the  expiration  of  his  said  license. 

The  justice  rendered  judgment  for  a  fine  of  25  dollars,  from 
which  judgment  the  defendant  appealed. 

This  fine  was  imposed  under  the  by-law  of  the  28th  of  Octo- 
ber, 1831,  entitled  "  an  act  providing  additional  revenues  for  the 
corporation,"  by  the  1st  section  of  which  it  is  enacted  that  the 
taxes  on  certain  licenses  therein  enumerated  should  be  fixed  at 
certain  rates,  and  among  others  the  lollowing ;  "  On  each  license 
to  sell  hardware,  medicines,  perfumery,  jewelry,  and  watches, 
twenty  dollars." 

And  by  the  third  section  it  is  enacted,  "  That  if  any  person  or 
persons  shall  sell,  barter,  or  keep,  as  in  the  first  section  of  this 
act  enumerated,  without  first  obtaining  a  license  therefor,  he, 
she,  or  they  shall  forfeit  and  pay,  for  each  and  every  offence,  a 
fine  not  less  than  ten  nor  more  than  fifty  dollars,  to  be  recovered 
and  disposed  of  as  are  other  fines  for  violations  of  the  laws  of 
the  corporation." 

The  3d  section  of  the  by-law  of  the  29th  of  October,  1836, 
under  which  the  mayor  refused  to  grant  a  license  to  the  appel- 
lant to  sell  perfumery,  is  in  tliese  words,  "  It  shall  not  be  lawful 
for  the  mayor  to  grant  a  license,  for  any  purpose  whatever,  to 
any  free  negro  or  mulatto,  except  licenses  to  drive  carts,  drays, 
hackney»carriages,  or  wagons." 

The  case  was  argued  in  the  absence  of  Thruston,  J.,  by  Mr. 
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W.  L.  Brent  and  Mr.  Dandridge  for  the  appellant  and  Mr.  Brad- 
ley for  the  appellees. 

Cranch,  C.  J.,  delivered  the  following  opinion,  (Morsell,  J., 
observing  that  he  concurred  only  in  that  part  of  it  which  denied 
the  power  of  the  corporation  to  prohibit  free  colored  persons 
from  selling  perfumery.) 

This  action  is  founded  on  the  by-law  of  the  28th  of  October, 
1831,  entitled,  "  an  act  providing  additional  revenues  for  the 
corporation." 

This  by-law  is  very  badly  expressed  ;  but  we  can  understand 
the  intention  of  the  corporation  to  be,  to  raise  a  revenue  by 
granting  licenses  to  sell,  or  by  imposing  fines  for  selling,  without 
license,  the  articles,  for  the  sale  of  which  licenses  were  to  be 
granted. 

But  it  is  said  that  the  defendant  tendered  the  price  or  tax,  for  a 
license  to  sell  perfumery,  and  demanded  a  license,  from  the 
mayor,  which  he  refused  to  grant,  because  he  was  forbidden  by 
the  by-law  of  the  29th  of  October,  1836,  §  3,  to  grant  such  a 
license  to  a  colored  person. 

The  defendant's  counsel  contend  that  this  by-law  is  void, 
because  the  corporation  had  no  power  to  forbid  the  mayor  to 
grant  the  license  ;  nor  to  discriminate  between  white  and  color- 
ed persons  ;  nor  to  forbid  any  free  colored  person  to  carry  on  the 
trade  of  selling  perfumery,  which  was  a  trade  lawful  to  white 
persons. 

The  third  section  of  the  by-law  of  the  29th  of  October,  4836, 
says,  "  It  shall  not  be  lawful  for  the  mayor  to  grant  a  license, 
for  any  purpose  whatsoever,  to  any  free  negro  or  mulatto,  except 
licenses  to  drive  carts,  drays,  hackney-carriages,  or  wagons." 

This  clause,  taken  in  connection  with  the  act  of  the  28th  of 
October,  1831,  requiring  a  license,  and  imposing  a  penalty  of  irom 
10  to  50  dollars  for  selling  without  license,  amounts,  in  efl'ect,  to 
a  prohibition  to  free  colored  persons  to  carry  on  the  business  of 
selling  any  of  the  articles,  for  the  sale  of  which  a  license  is  re- 
quired by  the  by-law  of  the  28th  of  October,  1831. 

The  by-laws  must  not  be  repugnant  to  the  general  law  of  the 
land,  further  than  such  by-laws  are  justified  by  the  express  pro- 
visions of  the  charter. 

By  the  general  law  of  the  land,  free  colored  persons  have  a 
right  to  exercise  any  lawful  trade  or  calling  which  white  persons 
may  exercise  ;  a  by-law  forbidding  them  to  do  so,  is  contrary  to 
the  general  law  of  the  land,  and  void,  unless  authorized  by  the 
charter. 

The  selling  of  perfumery  is  a  lawful  business,  or  occupation. 
No  express  power  is  given  to  the  corporation,  by  the  charter,  to 
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prohibit  or  restrain  it,  or  to  license  it,  or  to  require  a  license  to 
use  or  pursue  it.  The  exercise  of  it  is  not,  in  itself,  a  nuisance. 
The  corporation  has  no  authority,  under  the  power  "  to  lay  and 
collect  taxes  "  to  require  the  person,  exercising  it,  to  obtain  a 
license  to  do  so  ;  for  the  power,  given  by  the  charter,  to  lay  and 
collect  taxes,  is  only  "  to  lay  and  collect  taxes  on  real  and  per- 
sonal property." 

The  licenses,  which  the  corporation  may  require,  are  expressly 
designated  ;  and  are  confined  to  "  auctions,  retailers,  ordinaries 
and  taverns,  hackney-carriages,  wagons,  carts,  and  drays,  pawn- 
brokers, venders  of  lottery  tickets,  money  changers,  hawkers  and 
peddlers,  and  theatrical  and  other  shows  and  amusements. 

Their  express  power  of  restraining  and  prohibiting,  is  confined 
to  tippling-houses,  lotteries,  and  all  kinds  of  gaming,  and  nightly 
and  ot  her  disorderly  meetings  of  slaves,  free  negroes,  and  mulattoes. 

They  have  also  an  implied  power  to  restrain  or  prohibit  what- 
ever may  be  inconsistent  with  such  reglations  as  may  be  neces- 
sary to  prevent  the  introduction  of  contagious  diseases,  and  for 
the  ))rcservation  of  the  health  of  the  city;  whatever  may  be  a 
connnon  nuisance;  whatever  may  injure  the  navigation  of  the 
Potomac  and  Anacostia  Rivers  adjoining  the  city  ;  and,  in  short, 
whatever  may  be  inconsistent  with  the  regulations  which  they 
have  any  express  power  to  make. 

But  the  right  to  sell  perfumery  is  not  real  or  personal  property 
which  can  be  taxed  as  such.  It  is  not  within  the  list  of  licenses 
authorized  by  the  charter,  nor  is  it  one  of  the  matters  which 
may  be  restrained  or  prohibited  by  any  express  provision  of  the 
charter;  nor  can  it  injure  the  health  of  the  city,  or  be  in  itself  a 
nuisance. 

I  think,  therefore,  that  it  cannot  be  prohibited. 

But  is  is  said  that  colored  persons  are  a  distinct  class,  not  en- 
titled to  equal  rights  with  the  white  population,  and  that  they 
may  be  prohibited,  although  the  whites  may  not.  Such  is  not 
the  general  law  of  the  land  in  regard  to  a  right  of  this  kind  ; 
the  right  to  get  a  living  by  an  honest,  lawful,  and  harmless  occu- 
pation. The  corporation  cannot  make  it  the  law  of  this  city, 
unless  they  are  authorized  to  do  so  by  the  charter ;  and  I  cannot 
find,  in  the  charter,  any  such  autiiority.  I  think,  therefore,  that 
neither  the  Act  of  the  28th  of  October,  1831,  nor  the  Act  of  the 
29th  of  October,  1886,  so  far  as  they  prohibit,  or  require  a  license 
for  the  selling  of  perfumery,  is  warranted  by  the  charter. 

But  if  the  by-law  of  the  28th  of  October,  1831,  should  be 
justified  or  supported  by  the  clause  of  the  charter  authorizing 
the  corporation  "to  lay  and  collect  taxes  upon  the  real  and 
jicrsonal  pro])erty  within  the  said  city,"  so  far  as  it  requires  a 
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license  to  be  paid  for,  as  a  means  of  raising  a  revenue,  yet  a 
by-law  to  prohibit  a  certain  class  of  citizens  from  exercising  a 
lawful  business  or  occupation,  cannot  be  justified  by  the  same 
clause  of  the  charter  ;  for  the  prohibition  is  not  a  means  of  rais- 
ing a  revenue. 

The  cases,  in  which  licenses  may  be  required  under  the  char- 
ter, have  been  already  enumerated,  and  are  cases  in  which  the 
public  is  concerned  in  the  character  of  the  person  to  be  licensed ; 
and  therefore  a  discretion  is  given  to  the  corporation  to  grant  or 
refuse  the  license.  The  drivers  of  hackney-carriages,  carts,  and 
drays,  are  a  kind  of  public  servants,  or  common  carriers,  in 
whose  honesty  and  fidelity  the  public  is  interested,  as  they  have 
the  carriage  of  property  to  a  large  amount,  and  must,  in  a  great 
measure,  be  trusted  ;  and  they  derive  a  credit  and  character  from 
their  license.  In  the  other  enumerated  cases  the  necessity  or 
expedience  of  giving  a  discretion  to  the  corporation  is  suffi- 
ciently obvious.  But  the  coporation  has  no  power  to  prohibit 
or  restrain  the  exercise  of  a  common  right,  unless  that  power  be 
expressly  given,  or  be  necessary  to  the  exercise  of  some  expressly 
given  power. 

But  it  has  been  suggested  that  the  corporation  derives  its 
power,  to  tax  a  person  who  sells  perfumery,  from  the  clause  of 
the  charter  which  authorizes  them  "  to  provide  for  licensing, 
taxing,  and  regulating  auctions,  retailers,  ordinaries,  and  taverns, 
hackney  carriages,"  &c. 

The  person  who  sells  perfumery,  it  is  said,  is  a  "  retailer,"  and 
therefore  liable  to  be  taxed  and  regulated,  and  to  be  prohibited 
from  selling  without  a  license. 

The  word,  "  retailers,"  in  the  charter,  as  I  apprehend,  means, 
exclusively,  retailers  of  "  wine,  rum,  brandy,  whiskey,  or  other 
distilled  spirituous  liquor,  strong  beer,  or  cider." 

These  were  the  only  retailers  known  in  the  Maryland  statutes 
at  the  time  of  the  separation  of  this  part  of  the  district  from 
that  State,  to  whom  a  license  could  be  granted. 

They  were  always,  colloquially,  and  in  various  statutes,  called 
"  retailers,"  without  designating  them  as  retailers  of  liquors.  The 
licenses  were  granted  by  the  county  courts,  and  after  the  separa- 
tion they  were  granted  by  this  Court,  until  1804,  when  an 
amendment  to  the  charter  of  Washington  vested  the  power  of 
granting  them,  within  the  city,  exclusively  to  the  corporation. 
The  terms,  "  retailers,"  and  "  retail  licenses,"  were  as  familiar 
here  as  they  had  been  for  many  years  in  Maryland,  and  always 
applicable  to  retailers  of  liquors  only. 

By  the  Maryland  Act  of  1784,  c.  24,  it  was  enacted,  "  That 
no  person  shall  retail  any  wine,  rum,  brandy,  whiskey,  or  other 
2* 
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distilled  spirituous  liquor,  strong  beer  or  cider,  on  the  western 
shore,  without  a  license  for  that  purpose  obtained ;  and  any 
person  selling  any  of  the  articles  aforesaid,  under  the  quantity 
of  ten  gallons,  shall  be  deemed  a  retailer." 

Here  we  have  a  clear  statutory  definition  of  the  word,  "  re- 
tailer." It  means  a  person  selling  wine,  rum,  brandy,  whiskey, 
or  other  distilled  spirituous  liquor,  under  the  quantity  of  ten 
gallons. 

After  having  given  this  definition  of  the  word,  "  retailer,"  the 
statute,  and  subsequent  statutes  of  Maryland,  use  the  word 
without  the  additional  words,  "  of  liquors,"  but  always  in  the 
sense  of  the  definition  given  in  that  statute.  Thus  in  the  26th 
section  of  the  same  statute  of  1784,  it  is  enacted,  "  that  if  any 
retailer  shall  keep  a  disorderly  house,"  &c.,  the  court  "  may 
suppress  such  retailer."  By  the  27th  section,  "  that  every  licensed 
retailer  shall  sell  only  by  sealed  measures  ; "  "  and  it  shall  be  law- 
ful for  any  justice  or  constable,  on  complaint,  to  enter  into  the 
house  of  any  retailer,"  &c.  By  the  30th  section,  "that  any 
person  not  having  before  had  a  license  to  retail,  may,  at  any 
other  than  the  August  court,  have  license  granted,"  &c.  By  the 
31st  section,  "  that  every  person  applying  for  a  license  to  retail, 
??hall,  at  the  time  of  granting  the  same,  enter  into  recognizance," 
&c. 

By  the  Act  of  1799,  c.  80,  §  4,  the  State's  agent  is  authorized 
to  superintend  the  collection  of  all  moneys  due  for  "  forfeited 
recognizances,  ordinary,  retailers,  and  marriage,  licenses." 

By  the  Act  of  1799,  c.  85,  §  2,  it  is  enacted,  "  That  the  Mayor's 
Court  of  the  corporation  of  Georgetown,  shall  have  the  sole 
and  exclusive  power  of  granting  ordinary  and  retailers'  licenses 
within  the  jurisdiction  of  the  corporation." 

Such  being  the  exclusive  use  of  the  word,  retailers,  in  Mary- 
land, and  in  tliis  county.  Congress,  in  1802,  granted  a  charter  to 
the  city  of  Washington,  in  which,  among  other  powers,  they 
gave  the  corporation  the  power  "  to  pass  by-laws  and  ordinances, 
to  provide  for  licensing  and  regulating  auctions,  retailers  of 
liquors,  hackney  carriages,  wagons,  carts,  and  drays,  and  pawn- 
brokers within  the  cily."  This  charter  did  not  give  the  corpora- 
tion power  to  license  ordinary-keepers.  In  February,  1804,  the 
corporation  obtained  an  amendment  of  the  charter,  enlarging 
their  powers,  and,  among  others,  giving  them  power  "  to  license 
and  regulate,  exclusively,  hackney-coaches,  ordinary-keepers, 
retailers,  and  ferries." 

Under  this  amended  charter,  the  corporation  passed  a  by-law 
on  the  19th  of  July,  1804,  entitled,  "  An  act  requiring  annual 
licenses  to  be  taken  by  ordinary  or  tavern  keepers,  retailers,  and 
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hawkers  and  peddlers."  By  the  3d  section  of  this  by-law  it  is 
enacted,  "  That  all  retailers  of  wines  or  spirituous  liquors,  other 
than  tavern-keepers,  who  shall  sell  the  same  in  smaller  quantities 
than  ten  gallons,  shall  take  out  an  annual  license  therefor,  and 
for  which  license  they  shall  pay,  for  the  use  of  the  city,  the  sum 
of  eight  dollars,  which  license  shall  authorize  the  selling  of  any 
such  quantity,  not  less  than  one  pint ;  and  provided  the  same  is 
not  drank  in  the  house  or  store  of  the  person  having  such 
license." 

By  the  4th  section  it  is  enacted,  that  every  person,  so  obtain- 
ing a  retail  license,  shall  give  bond,  &c. 

Here  the  corporation,  in  the  title  of  the  by-law,  have  used 
the  word,  "  retailers,"  as  it  was  used  in  their  new  charter,  with- 
out the  words,  "  of  liquors,"  which  were  annexed  to  it  in  the 
charter  of  1802 ;  and  in  the  body  of  the  by-law  they  show  what 
they  mean  by  the  word,  "  retailers,"  namely,  those,  other  than 
tavern-keepers,  who  sell  wines  or  spirituous  liquors  in  smaller 
quantities  than  ten  gallons,  and  not  less  than  one  pint ;  which  is 
substantially  the  same  definition  as  that  given  in  the  Maryland 
statute  of  1784.  And  a  license  to  do  this  the  by-law  calls  "  a 
retail  license."  The  same  by-law  also  authorizes  a  license  for 
selling  liquors  in  any  housCj^  other  than  a  tavern,  in  smaller 
quantities  than  a  pint.  This  is  not,  in  the  by-law,  called  retail- 
ing, nor  the  license  a  retail  license  ;  the  word,  retailing,  having 
acquired  a  technical  meaning  under  the  Maryland  statute  which 
had  appropriated  it  to  the  selling  of  liquors  under  ten  gallons. 
This  license  to  sell  less  than  a  pint  was  vulgarly  called  a  license 
to  sell  by  the  small. 

In  the  by-law  of  October  30,  1810,  §  5,  it  is  enacted,  "  that  all 
licenses  for  hackney-carriages,  theatrical,  and  other  public  amuse- 
ments ;  to  ordinary  or  tavern  keepers,  retailers,  and  hawkers, 
peddlers,  and  auctioneers,  shall  be  paid  for  and  issued,  and  the 
taxes  on  slaves  of  non-residents,  and  on  dogs,  shall  be  paid  and 
entered  as  heretofore  directed  by  the  several  acts  respecting  the 
said  objects." 

Here  again  the  word,  retailers,  is  applicable  only  to  retailers 
of  wines  and  other  liquors  ;  for  no  license  had  ever  been  granted 
to  any  other  description  of  retailers.  This  was  six  years  after 
the  power  given  to  the  corporation  to  license  and  regulate 
"  retailers."  There  is  no  expression  in  the  by-law  limiting  it  to 
retailers  of  liquors. 

If  the  corporation  had  solicited  the  amendment  of  the  char- 
ter, striking  out  the  words,  "  of  liquors,"  appended  to  the  word 
retailers,  in  the  first  charter,  in  order  that  they  might  license  and 
regulate  retailers  of  all  sorts  of  merchandise ;  or  if  they  had 
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supposed  that  the  omission  of  those  words,  in  the  amended 
charter,  had  given  them  that  power,  it  is  not  to  be  believed  that 
they  would  have  omitted  to  exercise  it  for  a  period  of  twenty- 
two  years,  namely,  from  1804  to  1826,  when,  for  the  first  time, 
on  the  7th  of  November,  they  passed  a  by-law,  by  the  first 
section  of  which  the  mayor  is  authorized  "to  issue  licenses  for 
the  purposes  following,  on  the  terms  and  conditions  hereinafter 
mentioned,  to  wit:  Porter-cellar  licenses,  to  keep  a  porter-cellar 
or  house  to  sell  in,  or  barter,  porter,  ale,  strong  beer,  and  cider, 
and  to  carry  and  deliver  or  sell  the  same  in  bottles  in  this  city, 
on  the  payment  of  a  tax  for  each  license,  at  the  rate  of  fifteen 
dollars  per  annum ;  and  that  any  person  or  persons  taking  out 
a  license  for  selling  spirituous  liquors  in  quantities  not  less  than 
a  pint,  be  permitted  to  sell  porter,  ale,  beer,  and  cider,  by  paying 
annually  for  a  license,  in  addition  to  the  former  license,  five 
dollars,  and  to  sell  by  wholesale  or  retail  the  following  descrip- 
tions of  goods,  other  than  the  manufacture  of  the  United  States  ; 
as  dry  goods,  hardware,  groceries,  wines,  liquors,  medicines, 
perfumery,  jewelry,  and  watches,  a  tax  for  each  license  at  the 
rate  of  ten  dollars  per  annum." 

By  the  grammatical  construction  of  this  section,  I  should 
suppose  that  no  license  to  sell  dry  goods,  hardware,  &c.,  by 
wholesale  or  retail,  could  be  granted  to  any  but  a  person  taking 
out  a  license  for  selling  spirituous  liquors  in  quantities  not  less 
than  a  pint. 

But  it  is  probable  that  the  person  who  drew  the  bill,  intended 
to  authorize  separate  licenses  to  be  granted  for  the  sale  of  each 
of  the  specified  kinds  of  goods.  If  so,  this  was  the  first  attempt 
to  require  license  for  the  sale  of  any  thing  but  liquors  by  a  resi- 
dent of  the  city.  There  had  been  a  by-law  passed  on  the  24th 
of  May,  1823,  requiring  non-residents  to  obtain  license  to  sell 
any  goods,  wares,  or  merchandise.  It  may  be  observed  that  the 
by-law  of  the  7th  of  November,  1826,  imposes  no  penalty  for 
selling  the  enumerated  articles,  or  any  of  them,  without  license  ; 
but  on  the  12th  of  December,  following,  that  defect  was  intended 
to  be  remedied  by  a  by-law,  enacting,  "  that  if  any  retailer,  or 
retailers  of  liquors,  or  sellers  "  (not  retailers,)  "  of  goods  of  for- 
eign fabric,  as  described  in  the  act  to  which  this  is  a  supplement, 
shall,  after  the  15th  day  of  the  present  month  of  December, 
carry  on  the  business  of  a  retailer,  or  seller,  as  aforesaid,  without 
license  as  aforesaid,  he,  she,  or  they,  shall,  on  conviction  of  so 
retailing,  or  selling,  after  the  said  15th  of  December,  without 
such  license  or  licenses,  forfeit  and  pay  for  each  day  they  may 
so  sell,  the  sum  of  twenty  dollars."  Here  it  may  also  be  ob- 
served that  the  words,  "  retailer,"  and  "  seller,"  are  used  in  con- 
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tradistinction  to  each  other.  The  word,  "  retailer,"  retains  its 
original  technical  meaning,  and  is  applicable  only  to  retailers  of 
liquors  ;  and  the  word,  "  seller,"  to  the  seller  of  foreign  fabrics. 
It  is  evident  also  that  the  by-law  of  November  7,  1826,  so  far  as 
it  requires  a  license  to  sell  foreign  fabrics,  was  not  framed  under 
the  power  given  by  the  charter  to  the  corporation,  to  license, 
tax,  and  regulate  retailers,  for  it  expressly  includes  those  who 
should  sell  by  wholesale  ;  and  the  sellers  of  such  fabrics  are 
nowhere  called  retailers  ;  nor  could  a  power  to  license  and  tax 
retailers,  in  the  most  extensive  sense  of  the  word,  authorize  the 
corporation  to  license  and  tax  wholesale  dealers. 

The  by-law  of  the  28th  of  July,  1831,  "  to  provide  a  revenue 
for  the  canal  fund,"  declares  that  it  shall  be  unlawful  for  any 
person  to  sell  lumber,  firewood,  or  coal,  bricks,  porter,  ale,  or 
beer,  or  to  keep  a  livery-stable,  or  to  traffic  in  slaves,  within  the 
limits  of  the  corporation,  without  first  obtaining  a  license  there- 
for, on  which  certain  taxes  are  imposed.  No  one  can  suppose 
that  this  by-law  is  justified  by  the  power  to  license  and  tax 
retailers.  No  other  by-law  was  passed  upon  this  subject  until 
that  of  October  28,  1831,  which  is  the  by-law  upon  which  this 
prosecution  is  founded.  It  is  an  act,  entitled,  "  An  Act  provid- 
ing additional  revenues  for  the  corporation,"  and  in  the  1st 
section  enacts,  "  That  the  taxes  on  certain  licenses  hereinafter 
named,  shall  be,  and  the  same  are  hereby  increased  or  fixed  at 
the  following  rates  per  annum  : 

"  For  a  license  to  keep  a  tavern,"  &c.,  "  of  forty  rooms,  one 
hundred  dollars,"  &c. 

"  On  each  license  to  sell  or  barter  all  kinds  and  quantities  of 
spirituous  liquors,  wines,  cordials,  strong  beer,  and  cider,  sixty 
dollars. 

"  On  each  license  to  retail  spirituous  liquors  and  wines,  in 
quantities  not  less  than  a  pint,  and  to  sell  groceries,  hardware, 
dry  goods,  and  china,  glass,  and  crockery  ware,  twenty  dollars. 

"  On  each  license  to  sell  hardware,  medicines,  perfumery, 
jewelry,  and  watches,  twenty  dollars. 

"  For  a  license  to  keep  a  confectioner's  shop,  ten  dollars. 

"  For  a  license  to  keep  a  confectioner's  shop,  with  privilege 
to  sell  cordials,  fermented  and  distilled  liquors,  sixty  dollars. 

"  On  each  license  to  keep  a  porter-cellar,  &c.,  twenty  dollars. 

"  For  a  license  to  a  non-resident  to  sell  porter,"  &c.,  in  the 
city,  "  fifty  dollars. 

"  For  a  license  to  sell  hats,  boots,  and  shoes,  not  manufactured 
in  the  city  of  Washington,  twenty-five  dollars  ;  and  for  a  license 
to  sell  the  same,  or  either  of  them,  in  addition  to  any  other 
license,  ten  dollars." 
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And  by  the  3d  section  it  is  enacted,  "  that  if  any  person  or 
persons  shall  sell,  barter,  or  keep,  as  in  the  first  section  of  this 
act  enunnerated,  without  first  obtaining  a  license  therefor,  he, 
she,  or  they,  shall  forfeit  and  pay,  for  each  and  every  offence,  a 
fine,  of  not  less  than  ten  nor  more  than  fifty  dollars,  to  be  re- 
covered and  disposed  of  as  are  other  fines  for  violations  of  the 
laws  of  this  corporation." 

This  by-law,  so  far  as  it  may  seem  to  require  a  license  to  sell 
groceries,  hardware,  hats,  boots,  &c.,  does  not  appear  to  have 
been  framed  under  the  charter-power,  to  license,  tax,  and  regu- 
late ''  retailers  ; "  for  it  uses  the  word,  "  retail,"  only  once,  and 
then  only  in  reference  to  the  sale  of  spirituous  liquors  and  wines 
in  quantities  not  less  than  a  pint ;  and  it  requires  a  license  to 
sell  all  these  articles  by  wholesale. 

From  a  consideration  of  the  whole  course  of  legislation  upon 
this  subject,  from  the  year  1784,  by  the  State  of  Maryland,  by 
Congress,  and  by  the  corporation  of  Washington,  up  to  the 
present  time,  it  seems  to  me  very  clear,  that  the  word,  "  retailer," 
as  used  in  the  laws  of  Maryland,  in  the  charter  of  Washington, 
and  in  the  by-laws  of  the  corporation,  means,  exclusively,  a 
retailer  of  liquors,  and  has  been  so  understood  universally. 

But  if  it  were  not  so,  the  defendant  in  this  prosecution  is  not 
charged  with  retailing,  nor  with  being  a  retailer  of  perfumery. 
He  is  simply  charged  with  selling ;  and  it  does  not  appear  that 
he  did  not  sell  by  wholesale,  in  which  case  he  cannot  be  pun- 
ished under  a  power  to  punish  retailers. 

Upon  these  grounds,  I  am  clearly  of  opinion,  that  the  power, 
given  by  the  charter,  to  license,  tax,  and  regulate  retailers,  does 
not  authorize  the  corporation  to  license,  tax,  and  regulate  the 
sellers  of  other  articles  of  merchandise  than  wine,  rum,  brandy, 
whiskey,  or  other  distilled  spirituous  liquors,  strong  beer,  or  cider, 
or  other  intoxicating  liquors.  That  under  the  power  "  to  lay  and 
collect  taxes  upon  the  real  and  personal  property  within  the 
city ;"  or  the  power  "  to  lay  taxes  on  particular  wards,  parts,  or 
sections  of  the  city,  for  their  particular  local  improvements;" 
or  the  power  "  to  establish  and  erect  hospitals  or  pest-houses, 
watch,  and  work-houses,  houses  of  correction,  penitentiary,  and 
other  public  buildings,  and  to  lay  and  collect  taxes  for  the  ex- 
pense thereof;"  the  corporation  has  no  authority  to  require,  from 
any  person,  a  license  to  use  any  lawful  and  harmless  trade,  call- 
ing, or  occupation. 

Whenever  the  corporation  is  expressly  authorized  by  the 
charter  to  grant  a  license,  it  has  a  discretion  to  withhold  it ;  but 
it  has  no  authority  to  restrain  or  prohibit  any  person  from  the 
full  exercise  of  all  his  rights,  under  the  general  law  of  the  land. 
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unless  the  power  so  to  restrain  or  prohibit  is  expressly  given  by 
the  charter,  or  necessarily  results  from  some  given  express  power. 
This  is  a  rule  applicable  to  all  corporations  acting  under  a  char- 
ter; and  to  all  bodies  politic  acting  under  a  constitution.  The 
powers  not  given  are  reserved. 

Although  free  colored  persons  have  not  the  same  political 
rights  which  are  enjoyed  by  free  white  persons,  yet  they  have 
the  same  civil  rights,  except  so  far  as  they  are  abridged  by  the 
general  law  of  the  land.  Among  those  civil  rights,  is  the  right 
to  exercise  any  lawful  and  harmless  trade,  business,  or  occupa- 
tion ;  and  if  it  be  not  a  trade,  business,  or  occupation,  subjected 
by  the  charter  to  the  control  or  discretion  of  the  corporation,  I 
think  they  have  no  power  to  prohibit  them  from  using  it. 

Judgment  reversed,  without  costs. 

See  also  Hesketh  Y..Braddock,  3  Burr.  1856. 


Jacob  Ridgway  v.  Samuel   Hays  el  al. 

When  a  party  is  obliged  to  ask  the  aid  of  a  court  of  equity  to  enforce  his  legal  rights, 
the  Court  will  compel  him  to  do  equity,  and  will  only  grant  him  relief  to  the  ex- 
tent of  his  equitable  rights. 

The  consignee  to  whose  possession  the  property  has  not  come  (it  having  been 
seized  by  a  foreign  government,)  has  no  riglit  in  equity  to  detain  tlie  whole  sum 
awarded  as  indemnity,  under  the  French  treaty  of  July  4,  1831,  nor  to  enjoin,  in  the 
Treasury  of  the  United  States,  more  than  his  expenses  and  commissions. 

The  commissioners  under  the  French  treaty  of  1831,  had  no  power  to  decide  ulti- 
mately, between  two  or  more  conflicting  American  claimants. 

If  the  property  seized  belonged  to  a  firm,  one  member  of  which  was  not  a  citizen  of 
the  United  States,  his  share  of  the  loss  could  not  be  allowed  as  a  claim  under  that 
treaty ;  yet  be  would  be  entitled  to  receive,  out  of  the  sum  awarded  to  the  other 
members,  what  he  bad  paid  for  freight,  and  for  moncAS  advanced 

The  decision  of  the  commissioners  is  conclusive  as  to  the  question,  whether  the  claim 
was  valid  against  the  French  government,  under  the  treaty,  but  not  as  to  the  ques- 
tion wiiether  it  was  good  against  the  indemnity  awarded. 

The  commissions  of  the  consignee  are  not  chargeable  to  the  French  government  under 
the  treaty  ;  they  are  a  charge  against  the  indemnity  only  ;  as  they  would  have  been 
against  the  proceeds,  if  the  property  bad  not  been  seized  by  the  French  govern- 
ment, and  had  been  sold  by  the  consignee. 

The  consignees  had  a  right  to  make  reclamations  on  the  government  of  France,  and 
were  justly  entitled  to  reasonable  compensation  for  their  trouble  and  expenses. 

Where  the  Un.ited  States  are  mere  trustees  of  a  fund  for  the  benefit  of  individuals,  it 
seems  that  it  may  be  enjoined  and  stayed  in  the  Treasury. 

Bill  in  Equity  to  restrain  the  defendants,  Hays  and  others, 
from  receiving,  and  the  Secretary  of  the  Treasury  of  the  United 
States  and  the  Treasurer,  from  paying  to  the  defendants,  the 
amount  awarded  to  the  assignees  and  representatives  of  Hays, 
under  the  French  treaty  of  spoliations. 

The  bill  states,  in  substance,  that  in  1806,  and  1807,  the 
plaintiff  was   a    merchant   in    Antwerp,   in    partnership    with 
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Louis  J.  Mertens,  since  deceased,  under  the  firm  of  J.  Ridgway, 
Mertens  &  Co.  That  the  plaintiff'  was  a  native  citizen  of  the 
United  States,  then  residing  in  Antwerp,  as  commercial  agent 
of  the  United  States.  That  in  1806,  or  1807,  the  American 
vessels  Bordeaux-packet,  Helena,  and  Diamond,  with  cargoes 
belonging  to  American  citizens,  were  consigned  to  the  house  of 
J.  Ridgway,  Mertens  &  Co.,  and  arrived  safe  at  Antwerp,  and 
the  invoices,  bills  of  lading,  and  other  documents  duly  catne  to 
their  hands,  as  consignees,  who  accepted  the  trust,  and  became 
vested  with  all  the  rights  of  consignees.  Shortly  after  their 
arrival  the  vessels  and  cargoes  were  seized  and  taken  possession 
of  by  the  civil  and  military  authorities  of  France,  then  in  pos- 
session of  Antwerp ;  and  after  some  time,  the  cargoes  were  landed 
and  deposited  in  the  public  stores,  and  the  consignees  precluded 
from  taking  possession  of  them  and  from  exercising  any  control 
over,  or  disposing  of  them  for  the  benefit  of  the  owners  and  shippers. 

That  the  vessels  were  subsequently  released,  but  the  cargoes 
were  retained  by  the  French  authorities,  under  sequestration 
until  1810,  when  they  were  sold,  without  any  legal  proceeding 
subjecting  Ihem  to  forfeiture  or  confiscation,  under  an  order  of 
the  French  emperor,  and  the  proceeds  deposited  in  the  caisse 
d'amurtissement,  a  branch  of  the  French  fisc.  That  the  plaintitf, 
as  consignee,  incurred  great  labor  and  expense  in  endeavoring 
to  get  the  property  released,  and  never  received  any  intimation 
from  the  owners  and  shippers  that  his  conduct  was  ever  disap- 
proved by  them,  &:c. 

That  the  defendant.  Hays,  was  owner  of  a  valuable  part  of 
the  Bordeaux-packet,  which  was  insured  by  several  private 
underwriters,  who,  or  their  agents,  are  made  defendants.  That 
the  commissioners  awarded  sundry  sums  to  the  several  parties 
interested,  and,  among  others,  "  to  the  legal  representatives  or 
assigns  of  the  said  Samuel  Hays,"  without  designating  them 
by  name,  "the  sum  of  ^10,164i»j^,"  and  that  the  same  will  be 
paid  to  them  out  of  the  Treasury  of  the  United  States  unless 
such  payment  be  stopped  and  enjoined  by  this  Court.  That  the 
plaintiff  claimed,  before  the  board  of  commissioners,  and  now 
claims  in  this  Court,  tiiat  he,  as  consignee,  was  and  is  entitled 
to  receive  the  whole  amount  of  the  said  indemnity,  the  property 
having  vested  in  the  consignees  by  the  consignment,  subject  to 
account,  to  the  persons  interested  therein  ;  and  exhibited  before 
the  board  a  statement  of  the  amount  of  his  claim  against  the 
said  fund,  for  freight,  charges,  and  commissions,  exceeding 
128,000  francs,  applicable  to  the  entire  cargo  of  the  Bordeaux- 
packet,  the  commissions  being  calculated  upon  the  amount  of 
sales  at  Antwerp,  in  1810,  exclusive  of  the  particular  balance  of 
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general  account  against  the  said  Hays  properly  chargeable 
against  the  said  shipment.  That  although  the  whole  of  the 
said  claim  was  not  allowed  as  a  distinct  and  substantive  claim 
against  France,  a  partial  allowance  was  made  to  the  plaintiff 
for  the  expenses  of  reclamation  aforesaid,  and  in  the  awards, 
made  as  above  stated,  the  board  indicate  them  as  including  the 
amount  legally  claimable,  if  any  such  there  be,  by  Jacob  Ridg- 
way, for  freight  paid,  and  moneys  advanced  by  him  on  account 
of  said  cargo,  other  than  the  expenses  of  reclamation.  That 
the  right  of  Hays,  and  those  claiming  under  him,  is  subject  to 
the  plaintiff's  paramount  right  to  the  exclusive  possession  of  the 
fund  which  stands  in  the  place  of  the  cargo,  subject  to  account, 
&c.  That  the  plaintiff's  right  of  possession  and  lien  were  never 
devested  or  impaired  ;  and  he  submits  to  the  Court  to  decree  to 
him  such  absolute,  entire,  and  exclusive  possession  and  control 
over  the  same  as  the  legal  owner  thereof.  And  he  further  in- 
sists, that  he  is  entitled  to  have  and  retain  out  of  the  property 
specifically,  and  out  of  the  money  so  awarded,  full  payment  of 
said  balance  of  account,  with  interest,  and  all  moneys  expended 
in  the  reclamation,  &c.,  with  interest ;  and  his  commissions  as 
consignee,  they  having  been  fully  earned. 

And  that  the  plaintiff  hoped  that  the  defendants  would  have 
admitted  him  to  receive  the  money  so  awarded,  &c.,  but  they 
claim  to  have  the  legal  right  to  receive  the  same  without  re- 
cognition of  the  plaintiff's  lien  thereon,  and'  without  paying 
him  what  is  legally  and  equitably  due  to  him  as  aforesaid.  All 
which  is  contrary  to  equity,  &c.  In  tender  consideration 
whereof,  and  that  the  plaintiff  can  only  have  relief  in  this 
Court  "  to  regain  possession  of,  and  control  over  said  property, 
of  which  he  has  been  so  wrongfully  dispossessed,  and  which  is 
now  claimed  by  so  many  parties,  so  as  to  have  the  benefit  and 
advantage  of  the  lien,  which,  as  consignee,  he  had  and  in  equity 
is  still  entitled  to  have,  and  to  reimburse  himself,  &c.,  he  prays 
that  he  may,  by  the  decree  of  this  Court,  be  placed  in  the  full 
and  exclusive  possession  of  said  indemnity,  so  awarded  as  afore- 
said, subject  only  to  account,  &c.,  and  that  the  proceeds  of  the 
property,  and  the  money  payable  under  the  awards,  may  be 
decreed  to  stand  in  the  place  of  the  property  so  shipped  and 
consigned  as  aforesaid,  and  be  subject  to  all  liens,  &c.,  as  if  the 
property  had  never  been  seized,  or  had  been  specifically  restored, 
and  that  the  plaintiff  may  be  adjudged  to  be  entitled  to  the  full 
mercantile  commission  upon  said  property  ;  and  to  full  reim- 
bursement of  his  expenses,  disbursements,  &c.,  of  all  which,  i£ 
deemed  necessary,  he  prays  that  an  account  may  be  taken,  &c. ; 
and  that  the  defendants  may  be  enjoined  from  demanding  and 
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receiving  the  money,  &c.,  and  the  Secretary  of  the  Treasury  and 
the  Treasurer  of  the  United  States  from  paying,  &c. 

The  answer  of  Samuel  Hays  admits  the  shipment  of  "  certain 
goods  "  to  the  plaintiff,  to  be  sold  on  a  commission  of  2|  per 
cent,  but  denies  that  they  ever  came  to  the  plaintiff's  posses- 
sion or  were  ever  sold  by  him ;  but  were  seized  and  sold  by  the 
French ;  admits  the  awards,  &c.,  and  that  the  plaintiff  incurred 
some  inconsiderable  trouble  and  expense,  for  which  he  has  been 
twice  compensated,  once  by  the  award  of  the  commissioners, 
and  once  in  settlement  of  accounts  with  this  defendant.  He 
denies  that  the  plaintiff  is  entitled  to  any  thing  out  of  the  award, 
&c. 

Mr.  Woodbury,  Secretary  of  the  Treasury,  and  Mr.  Camp- 
bell, the  Treasurer  of  the  United  States,  say  they  are  officers 
of  the  government  of  the  United  States,  and  not  amenable  to 
the  jurisdiction  of  this  Court  as  to  payment  of  money  out  of 
the  treasury  of  the  United  States,  or  any  other  of  their  official 
acts,  and  therefore  plead  and  except  to  the  jurisdiction  of  the 
court  in  this  case.  But,  (under  protest)  admit  the  money  to  be 
in  the  treasury  of  the  United  States,  and  that  it  will  "  be  duly 
paid  to  the  parties  to  whom  it  shall  appear  that  the  moneys,  so 
awarded,  are  legally  and  equitably  due." 

By  the  1st  section  of  the  Act  of  Congress  of  the  13th  of  July, 
1832,  [4  Stat,  at  Large,  574,]  "to  carry  into  effect  the  convention 
between  the  United  States  and  his  majesty,  the  King  of  the  French, 
concluded  at  Paris  on  the  4th  of  July,  1831,"  the  president  is 
authorized  to  appoint  three  commissioners,  whose  duty  it  shall' 
be  "  to  receive  and  examine  all  claims  under  the  convention, 
according  to  the  principles  of  justice  and  equity,  and  the  law  of 
nations." 

And  by  the  6th  section  it  is  enacted,  "  that  the  said  commis- 
sioners shall  report  to  the  Secretary  of  State  a  list  of  the  several 
awards  made  by  them,  a  certified  copy  of  which  shall  be  by  him 
transmitted  to  the  Secretary  of  the  Treasury,  who  shall  there- 
upon distribute,  in  ratable  proportions,  among  the  persons  in 
whose  favor  the  awards  shall  have  been  made,  such  moneys  as 
maybe  received  into  the  treasury,"  &c.,  "first  deducting  such 
sums  of  money  as  may  be  due  to  the  United  States  from  said 
persons  in  whose  favor  said  awards  shall  be  made,  and  shall 
cause  certificates  to  be  issued,  showing  the  proportion  to  which 
each  may  be  entitled  of  the  amount  that  may  thereafter  be 
received  ;  on  presentation  of  which,  at  the  treasury,"  &c.,  "  such 
proportions  thereof  shall  be  paid  to  the  legal  holders  of  such 
certificates." 

The  list  of  awards  is  in  Document  No.  117  of  the  House  of 
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Rep.,  24th   Congress,  1st  session,  p.  16.     And,  among  others, 
in  the  case  of  the  Bordeaux  Packet,  there  is  an  award 
"  To  Jacob  Ridgway,  for  expenses  of  reclamations 

made  by  him  at  Antwerp  and  Paris,  $1,750.00 

"  To  the  following  named  claimants  for  cai^go, 
(including  herein  the  amounts  legally  claim- 
able, if  any  such  there  be,  by  Jacob  Ridgway, 
for  freight  paid  and  moneys  advanced  by 
him,  on  account  of  such  cargo,  other  than 
expenses  of  reclamation,)  namely, 
"  The  legal  representatives  or  assigns  of  Samuel 

Hays,"  10,164.98 

"  James  Henderson,"  and  sundry  other  claimants 

of  the  cargo,  106,899.35 


Whole  amount  awarded  for  Bordeaux  Packet,  $118,814.33 

The  same  kind  of  award  was  made  in  the  cases  of  the  Helena 
and  Diamond  ;  $900  in  the  former,  and  $1,950  in  the  latter,  being 
awarded  to  Mr.  Ridgway  "  for  expenses  of  reclamation." 

There  were  also  several  other  cases  in  which  awards  were 
made  in  favor  of  "  the  legal  representatives "  of  the  original 
owner  of  the  property,  without  naming  them. 

Mr.  Key,  for  the  defendants,  moved  to  dissolve  the  injunction, 
and  contended  that  the  award  of  the  commissioners  for  the 
plaintiff's  expenses  of  reclamation  was  conclusive  upon  that 
subject,  and  that  their  rejection  of  his  claim  for  commissions  was 
also  conclusive.  His  expenses  have  been  twice  paid,  namely, 
in  the  award,  and  in  the  settlement  of  accounts  between  the 
plaintiff  and  the  defendant,  Hays,  the  defendant  having  given 
and  paid  his  notes  for  the  balance. 

31r.  R.  S.  Coxe,  contra.  The  board  had  no  power  to  decide 
between  contending  claimants.  Sheppard  et  al.  v.  Taylor  et  al., 
5  Peters,  685 ;  Comeg-yss  v.  Vasse,  1  Peters,  193,  216.  The  con- 
signee is  the  legal  owner  of  the  property  ;  absolute,  to  the  extent 
of  his  interest,  even  against  the  general  owner.  The  sum  awarded 
as  indemnity  stands  in  the  place  of  the  cargo,  and  subject  to  all 
its  liabilities.  5  Peters,  710.  The  property  was  only  sequestered, 
not  confiscated  ;  and  sequestration  does  not  alter  the  property. 
The  consignees  never  lost  their  legal  title,  nor  could  they  be 
deprived  of  it  by  any  tortious  act  of  the  French  authorities. 
Griffith  V,  Ingledew,  6  Sergeant  &  Rawle,  439. 

The  answer  of  Hays  admits  the  whole  foundation  of  the 
plaintiff's  claim  ;  and  is  only  evidence  in  his  favor  so  far  as  it  is 
responsive  to  matters  of  fact  within  his  own  knowledge. 

As   to   the   right   of  this  Court   to  enjoin  the  oiiicers  of  the 
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Treasury  of  the  United  States.  The  Court  cannot  control  the 
executive  as  to  any  act,  which,  by  the  Constitution,  is  to  be  done 
by  the  executive  ;  but  the  officers  of  government  may  be  con- 
trolled as  to  acts  not  officially  belonging  to  them.  To  decide 
the  legal  or  equitable  rights  of  contending  claimants  is  properly 
a  judicial,  not  an  executive,  authority.  The  duty  of  the  Secre- 
tary of  the  Treasury,  in  this  matter,  is  not  official  under  the 
Constitution,  nor  discretionary ;  but  he  has  a  duty  to  perform 
under  the  treaty,  and  the  act  of  Congress  for  carrying  it  into 
effect.  By  that  treaty  and  the  act,  the  United  States  are  merely 
to  receive  and  pay  over  the  money  to  those  who  may  be  enti- 
tled to  it.  They  are  mere  stakeholders.  Marhury  v.  Madison, 
1  Cranch,  169,  171. 

Mr.  Key,  in  reply.  The  plaintiff  claims  nothing  but  his  com- 
missions, and  to  them  he  has  no  right,  because  the  property 
never  came  to  his  possession.  Chitty,  Equity,  Dig.  1169.  The 
consignees  had  no  right  to  incur  labor  and  expense  in  reclaim- 
ing the  property.  They  were  not  bound  to  do  any  thing.  The 
consignors  were  bound  to  look  to  the  United  States,  who  were 
bound  to  see  that  France  made  proper  retribution. 

This  fund  is  not  the  proceeds  of  the  cargo,  but  a  compensa- 
tion for  the  wrong  done ;  and  the  bill  claims  these  commissions 
jointly  against  all  the  shippers. 

The  plaintiff  claims  the  whole  indemnity ;  but  in  equity  he  is 
entitled  only  to  what  is  due  to  him.  A  factor  is,  in  equity,  only 
a  trustee  for  his  principal,  and  can  retain  only  what  is  due  to 
him.     Burdett  v.  Willet,  2  Vern.  638. 

The  commissioners  were  bound  to  decide  the  rights  of  con- 
flicting claimants,  because,  by  the  6th  section  of  the  act,  the 
United  States  have  reserved  a  right  to  retain  any  amount  due 
to  the  United  States  by  the  persons  in  whose  favor  the  award 
should  be  made. 

As  to  the  exemption  of  the  officers  of  the  treasury  from  the 
jurisdiction  of  this  Court  by  way  of  injunction  :  Every  case  has 
been  considered  as  depending  on  its  own  circumstances  ;  and 
when  the  public  interests  would  not  suffer  by  it,  the  officers  of 
the  treasury  have  respected  the  injunction,  but  always  under  an 
express  or  imj)lied  protest. 

Jn  Comeg-yss  v.  Vasse,  this  Court  decided  that  the  officers  of 
the  treasury  were  not  liable  to  suit  merely  because  they  held  the 
money  of  the  United  States.  And  that  this  Court  has  not 
jurisdiction  of  the  case  because  the  fund  has  got  into  the  Trea- 
sury of  the  United  States.  1  Chitty,  Equity,  Dig.  725  ;  3  Meri- 
vale,  102. 

Cranch,  C.  .1.,  after  stating  the  case,  delivered  the  opinion  of 
the  Court,  as  follows  : 
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The  object  of  this  bill  is  to  enforce,  specifically,  a  lien  upon 
the  defendant  Hays's  proportion  of  the  indemnity  awarded  by 
the  commissioners  for  the  French  spoliation  of  the  cargo  of  the 
ship  Bordeaux  Packet;  and  for  that  purpose,  without  stating  the 
amount  claimed  by  the  plaintiff,  as  consignee,  for  commissions 
and  charges  on  that  cargo,  it  prays  that  the  whole  indemnity  for 
the  entire  cargo  may  be  paid  to  the  plaintiff,  so  that  he  may, 
out  of  the  same,  pay  himself,  not  only  those  commissions  and 
charges,  but  the  balance  of  his  general  account  against  the 
defendant  Hays,  (without  stating  the  amount  of  that  balance,) 
and  distribute  the  residue  to  those  who  may  be  entitled  thereto. 

This  prayer  is  founded  upon  the  legal  right  which  the  plaintiff 
would  have  had  to  the  possession  of  the  cargo,  and  of  the  pro- 
ceeds of  sale,  if  the  cargo  had  not  been  seized  by  the  French 
government. 

The  plaintiff  is  not  contented  that  this  Court  should  give  him 
equity,  but  he  asks  for  strict  law.  He  does  not  ask  the  Court 
to  enjoin  only  the  amount  of  his  claims  upon  the  cargo,  or  its 
representative  —  the  indemnity  awarded  —  but  he  now  claims, 
in  this  Court,  that  he,  as  consignee,  was  and  is  entitled  to  re- 
ceive the  whole  amount  of  the  said  indemnity,  subject  to  account 
to  the  persons  interested  therein  ;  that  the  rights  of  the  shippers 
"  are  subject  and  subordinate  to  the  paramount  right  and  just 
claim  "  of  the  plaintiff  "  to  the  full,  absolute,  and  exclusive  pos- 
session of  the  same,  subject  to  account  with  the  "  defendants, 
"  and  he  submits  to  "  the  Court,  "  to  decree  to  him  such  abso- 
lute, entire,  and  exclusive  possession  and  control  over  the  same, 
as  legal  owner  thereof;  and  "he  insists  that  he  is  entitled  to 
have  and  retain  out  of  the  said  property  specifically,  and  out  of 
the  money  so  awarded  as  indemnity  for  the  same,  full  payment 
of  said  balance  of  account,  with  interest  up  to  the  time  of  pay- 
ment ;  and  full  remuneration  and  repayment  to  him  of  all 
moneys  paid  and  expended  by  him,  and  his  said  late  partner,  in 
the  reclamation,  with  interest,  and  his  commissions,  calculated 
upon  the  sales  at  Antwerp  under  the  order  of  the  French  au- 
thorities." 

And  as  the  plaintiff  can  have  relief  only  in  this  Court  '•  to 
regain  possession  of,  and  the  control  over,  said  property,  of  which 
he  has  been  so  wrongfully  dispossessed,  so  as  to  have  the  benefit 
of  the  lien  which  he  had,  and  in  equity  is  still  entitled  to  have 
in  and  over  the  same,  and  to  reimburse  himself  for  the  advances, 
expenses,  &c.,  so  as  aforesaid  made  and  incurred,  he  prays  that 
the  plaintiff  may,  by  the  decree  of  this  Court,  be  placed  in  the 
full  and  exclusive  possession  of  the  said  indemnity,  so  awarded, 
subject  only  to  account  as  aforesaid ;  and  that  the  proceeds  of 
3* 
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the  said  property  may  be  decreed  to  stand  in  the  place  of  the 
property,  and  to  be  subject  to  all  liens,  claims,  and  rights,  which 
did  exist,  or  ought  to  have  existed,  in  favor  of  the  plaintiff 
against  and  upon  the  property,  &c.,  and  that  the  plaintiff  may 
be  decreed  to  be  entitled  to  full  mercantile  commission,  &c.,  and 
to  full  reimbursement  of  the  expenses,  payments,  and  advances 
so  made  and  incurred  as  aforesaid,  (of  all  which,  if  deemed 
necessary,  he  prays  that  an  account  may  be  taken  under  the 
direction  of  this  Court,)  and  that  the  defendants  may  be  en- 
joined, &c.,  and  such  further  and  other  relief,  &c. 

The  specific  relief  prayed  is,  1st.  A  decree  for  the  possession 
of  the  whole  amount  of  indemnity  awarded  ;  and,  2dly.  A  decree 
that  the  plaintiff  may  retain,  out  of  that  indemnity,  the  amount 
of  the  unascertained  balance  of  the  plaintiff's  general  account 
against  the  shippers ;  moneys  paid  and  advanced  in  the  recla- 
mation of  the  property ;  and  his  commissions.  No  decree  is 
asked  against  the  defendants  personally  for  the  amount,  if  any, 
due  by  them  to  the  plaintiff. 

Under  the  prayer  for  general  relief,  the  plaintiff  can  have  no 
relief  which  is  not  warranted  by  the  allegations  of  the  bill. 

There  is  no  direct  and  positive  averment  in  the  bill,  that  any 
thing  is  due  by  the  defendants,  or  any  of  them,  to  the  plaintiff. 
It  avers  that  services  were  rendered,  and  moneys  expended,  by 
the  plaintiff,  about  the  cargo,  for  the  benefit  of  the  shippers,  but 
it  is  not  averred  that  he  has  not  been  paid.  The  amount,  or 
value  of  those  services  and  expenses,  is  nowhere  stated ;  nor  is 
the  amount  of  the  commissions.     It  may  be  $100,  or  $100,000. 

If  the  plaintiff  is  not  entitled  to  the  exclusive  possession  of 
the  whole  fund,  the  whole  ought  not  to  be  enjoined.  If  the 
whole  should  not  be  enjoined,  we  have  no  rule  by  which  to  say 
how  much,  if  any,  should  be.  When  a  party  is  obliged  to  ask 
the  aid  of  a  court  of  equity  to  enforce  his  legal  rights,  the  Court 
will  compel  him  to  do  equity  ;  and  will  only  grant  him  relief  to 
the  extent  of  his  equitable  rights.  The  plaintiff's  equity,  in  the 
present  case,  extends  only  to  his  claims  for  services  and  expenses, 
it  is  not  necessary  that  he  should  have  possession  of  more  than 
that  portion  of  the  fund  ;  and  before  an  injunction  can  be  sup- 
ported to  that  extent,  the  amount  and  value  of  those  services 
and  expenses  must  be  ascertained,  or  at  least  stated  upon  oath 
by  the  plaintiff. 

It  is  not  necessary  to  the  enjoyment,  by  the  plaintiff,  of  all  or 
any  of  his  equitable  rights,  that  he  should  have  possession  of 
the  whole  amount  awarded  ;  and  as  the  plaintiff  has  not,  in  his 
bill,  stated  the  amount  of  his  equitable  claims  on  the  fund,  we 
think  the  injunction  ought  to  be  dissolved. 
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It  is  true,  that  an  account  is  prayed  by  the  plaintiff  if  it  should 
be  deemed  necessary ;  but  the  fund  ought  not  to  be  enjoined  in 
the  mean  time,  unless  some  certain  amount  be  stated  and  veri- 
fied by  affidavit ;  and  then  the  injunction,  if  granted,  should 
only  go  to  that  extent. 

The  Court  cannot  say  that  an  account  is  necessary  unless 
some  amount  be  claimed  by  the  plaintiff  and  denied  by  the 
defendants.  If  the  plaintiff  will  specify  his  claims,  and  the 
amount,  the  defendants  may,  perhaps,  admit  them  ;  and  then  an 
account,  which  is  an  expensive  proceeding,  will  be  unnecessary. 

It  has  been  contended  that  the  decision  of  the  board  of  com- 
missioners, rejecting  the  claim  of  Mr.  Ridgway,  is  conclusive 
against  him. 

To  this  there  are  two  objections  : 

1.  That  the  commissioners  had  no  jurisdiction  to  decide  ulti- 
mately between  two  or  more  conflicting  American  claimants. 

The  Act  of  Congress  of  July  13, 1832,  [4  Stat,  at  Large,  574,] 
authorizing  the  appointment  of  the  commissioners,  declares  their 
duty  to  be  "  to  receive  and  examine  all  claims  which  may  be 
presented  to  them  under  the  convention,  and  which  are  pro- 
vided for  by  the  said  convention,  according  to  the  provisions  of 
the  same,  and  the  principles  of  justice,  equity,  and  the  law  of 
nations."  And  to  "  report  to  the  Secretary  of  State  a  list  of 
the  several  awards  made  by  them." 

It  appears,  by  the  1st  article  of  the  convention,  that  the  claims 
which  the  commissioners  were  to  examine  and  report  upon,  were 
"the  reclamations  preferred  against"  the  French  government 
"  by  citizens  of  the  United  States,  for  unlawful  seizures,  cap- 
tures, sequestrations,  confiscations,  or  destructions  of  their  ves- 
sels, cargoes,  or  other  property." 

The  claims,  of  which  the  board  had  cognizance,  were  claims 
against  the  French  government ;  not  against  the  owners  of  the 
property  claimed,  nor  against  the  property  itself. 

In  each  case,  the  great  question  for  them  to  decide  was, 
whether  the  property  of  American  citizens  had  been  unlawfully 
seized,  &c.,  by  the  French  government.  So  far  as  it  was  neces- 
sary to  decide  the  national  character  of  the  property  seized,  they 
had  authority  to  ascertain  the  legal  owner ;  but  if  all  the  con- 
flicting claimants  were  citizens  of  the  United  States,  there  was 
no  necessity  of  their  deciding  the  question  of  ownership  between 
them.  They  might  select  the  name  of  the  person  who  seemed 
to  them  to  be  the  legal  owner,  or  they  might  name  all  the  con- 
flicting claimants,  and  leave  them  to  litigate  their  rights  in  the 
municipal  courts  of  the  country  ;  or  they  might  award  in  favor 
of  "  the  legal  owners,"  without  naming  them,  as  they  did  in 
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several  cases,  as  will  appear  by  reference  to  the  list  of  awards 
returned  by  them  to  the  Secretary  of  State.  (See  printed  doc- 
uments of  the  House  of  Representatives,  No.  117  of  the  1st 
session  of  the  24th  Congress.) 

In  accordance  with  this  opinion  is  that  of  the  commissioners 
under  the  Florida  treaty,  in  Sheppard  et  al.  v.  Taylor  el  al.  5 
Peters,  685  ;  and  of  the  Supreme  Court  of  the  United  States, 
in  Comeg-yss  v.  Vasse,  1  Peters,  212.  In  that  case,  the  commis- 
sioners under  the  Florida  treaty  had  awarded  a  sum  of  money 
to  Comegyss  and  others,  assignees  of  Vasse  under  the  bankrupt 
law.  Vasse  brought  his  suit  at  law  against  his  assignees  to  re- 
cover that  amount,  upon  the  ground  that  his  right  of  indemnity 
from  Spain  did  not  pass  by  the  assignment. 

Mr.  Justice  Story,  in  delivering  the  opinion  of  the  Court, 
says,  (in  p.  212,)  "  It  has  been  justly  remarked  in  the  opinion  of 
the  learned  judge  who  decided  this  cause  in  the  Circuit  Court, 
that  it  does  not  appear,  from  the  statement  of  facts,  who  were 
the  persons  who  presented  or  litigated  the  claim  before  the  board 
of  commissioners  ;  nor  whether  Vasse  himself  was  before  the 
board  ;  nor  who  were  the  parties  to  whom,  or  for  whose  benefit 
the  award  was  made.  We  do  not  think  that  the  fact  is  mate- 
rial upon  the  view  which  we  take  of  the  authority  and  duties 
of  the  commissioners.  The  object  of  the  treaty  was  to  invest 
the  commissioners  with  full  power  to  receive,  examine,  and 
decide  upon  the  amount  and  validity  of  the  asserted  claims 
upon  Spain  for  damages  and  injuries.  Their  decision,  within 
the  scope  of  this  authority,  is  conclusive  and  final.  If  they 
pronounce  the  claim  valid  or  invalid ;  if  they  ascertain  the 
amount,  their  award  in  the  premises  is  not  reexaminable.  The 
parties  must  abide  by  it  as  the  decree  of  a  competent  tribunal 
of  exclusive  jurisdiction.  A  rejected  claim  cannot  be  brought 
again  under  review,  in  any  judicial  tribunal;  an  amount,  once 
fixed,  is  a  final  ascertainment  of  the  damages  or  injury. 

"  This  is  the  obvious  purport  of  the  language  of  the  treaty. 
But  it  does  not  necessarily  or  naturally  follow,  that  this  au- 
thority, so  delegated,  includes  the  authority  to  adjust  all  con- 
flicting rights,  of  different  citizens,  to  the  fund  so  awarded.  The 
commissioners  are  to  look  to  the  original  claim  for  damages  and 
injuries  against  Spain  itself;  and  it  is  wholly  immaterial,  for  this 
purpose,  upon  whom  it  may,  in  the  intermediate  time,  have 
devolved  ;  or  who  was  the  original  legal,  as  contradistinguished 
from  the  equitable  owner,  provided  he  was  an  American  citizen. 
If  the  claim  was  to  be  allowed  as  against  Spain,  the  present 
ownership  of  it,  whether  in  assignees  or  personal  representatives, 
or  bond  fide  purchasers,  was  not  necessary  to  be  ascertained,  in 
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order  to  exercise  their  functions  in  the  fullest  manner.  Nor 
could  they  be  presumed  to  possess  the  means  of  exercising  such 
a  broad  jurisdiction,  with  due  justice  and  effect.  They  had 
no  authority  to  compel  parties,  asserting  conflicting  interests,  to 
appear  and  litigate  before  them,  nor  to  summon  witnesses  to 
establish  or  repel  such  interests  ;  and  under  such  circumstances 
it  cannot  he  presumed,  that  it  was  the  intention  of  either  go- 
vernment to  clothe  them  with  an  authority  so  summary  and  con- 
clusive, with  means  so  little  adapted  to  the  attainment  of  the 
ends  of  substantial  justice.  The  validity  and  amount  of  the 
claim  being  once  ascertained  by  their  award,  the  fund  might 
well  be  permitted  to  pass  into  the  hands  of  any  claimant ;  and 
his  own  rights,  as  well  as  those  of  all  others  who  asserted  a  title 
to  the  fund,  be  left  to  the  ordinary  course  of  judicial  proceed- 
ings in  the  established  courts,  where  redress  could  be  adminis- 
tered according  to  the  nature  and  extent  of  the  rights  or  equities 
of  all  the  parties.  We  are,  therefore,  of  opinion,  that  the  award 
of  the  commissioners,  in  whatever  form  made,  presents  no  bar  to 
the  action,  if  the  plaintiff'  is  entitled  to  the  money  awarded  by 
the  commissioners." 

The  powers  of  those  commissioners  were  "  to  receive,  exa- 
mine, and  decide  upon,  the  amount  and  validity  of  the  claims 
against  Spain."  The  powers  of  the  commissioners  in  the 
present  case,  are  "  to  receive  and  examine,"  and  to  "  report  to 
the  Secretary  of  State  a  list  of  the  several  awards  made  by 
them."  The  reasoning  of  the  judge  in  that  case  applies,  there- 
fore, with  greater  force  to  this. 

2.  The  claim  of  Mr.  Ridgway,  as  consignee  and  owner,  was 
in  the  right  of  the  firm  of  J.  Ridgway,  Mertens,  &  Co.,  and  it  is 
admitted  in  argument  that  Mertens  was  not  a  citizen  of  the 
United  States.  His  share  of  the  loss,  therefore,  was  not  a  claim 
of  which  the  commissioners  had  cognizance.  But  although 
they  rejected  his  claim  as  legal  owner  of  the  whole  cargo  by 
virtue  of  the  consignment,  they  did  not  reject  his  claim  for 
freight  paid,  and  moneys  advanced,  as  against  the  sum  awarded  ; 
but  they  did  not  consider  him  as  having  a  direct  claim  against 
the  French  government  therefor.  Their  decision,  so  far  as  it 
was  a  claim  against  that  government,  is  conclusive  ;  but  not  as 
to  his  claim  against  the  sum  awarded. 

His  claim  against  the  French  government  for  commissions, 
was  also  rejected  ;  it  being  one  of  a  rejected  class  of  claims ; 
for  if  indemnity  be  made  to  the  shippers,  the  commissions,  if 
due  at  all,  are  a  charge  upon  the  indemnity,  in  the  same  manner 
as  they  would  have  been  upon  the  proceeds  of  sale,  if  there 
had  been  no  seizure.    But  this  rejection  is  no  bar  to  the  plaintiff's 
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claim  on  the  fund,  for  commissions,  if  he  is  entitled  to  them. 
He  was,  and  perhaps  is,  entitled  to  a  just  and  equitable  remu- 
neration for  his  services  and  expenses ;  the  commissions  may  or 
may  not  be  the  proper  measure  of  that  remuneration.  Whether 
the  sum  allowed  him  by  the  commissioners  for  expenses  of  re- 
clamation, and  the  amount  charged  in  his  account  and  settled 
by  Mr.  Hays  in  May,  1811,  are  a  full  compensation,  does  not 
appear,  and  the  Court  has  no  means  of  deciding  that  question. 

It  is  said  that  the  consignees  had  no  right  to  make  the  recla- 
mation and  incur  the  expenses,  &c.,  but  that  the  shippers  ought 
to  have  applied,  at  once,  to  the  United  States.  But  if  they  had, 
the  answer  would  probably  have  been,  "  Go  and  complain  to 
France ;  we  cannot  suppose  that  she  will  not  do  you  justice. 
After  using  in  vain  all  reasonable  endeavors  to  obtain  in- 
demnity from  her,  come  to  us,  and  we  will  make  a  national 
affair  of  it."  The  consignees,  as  agents  of  the  shippers  did  so, 
and  they  are,  or  were,  justly  entitled  to  reasonable  compensa- 
tion for  their  trouble  and  expenses. 

An  objection  was  taken  to  the  number  of  the  defendants. 
But  the  plaintiff's  claim  is  for  expenses,  &c.,  applicable  to  the 
whole  cargo,  and  it  was  necessary  to  make  defendants  of  all 
who  were  interested  in  the  apportionment  of  those  expenses. 

It  has  also  been  objected,  that  all  the  defendants  have  not 
answered  it.  But  they  are  absent ;  and  no  process  has  been  served 
upon  them,  nor  has  any  notice  been  given  by  publication,  as  is 
usual  in  such  cases.  The  principal  defendant,  the  original 
owner  and  shipper  of  the  cargo,  has  answered,  and  the  other 
defendants  claim  under  him,  and,  according  to  the  nature  of  the 
case,  he  must  be  supposed  to  have  the  best  knowledge  of  its 
circumstances ;  and  he  avers  that  the  plaintiff  has  been  twice 
paid  for  his  trouble  and  expenses ;  and  denies  that  he  is  entitled 
to  any  thing  out  of  the  award.  If  the  plaintiff  had  stated  his 
case  fully,  I  do  not  know  that  this  answer  would  have  been 
sufficient  to  dissolve  the  injunction ;  but,  upon  the  bill  itself,  I 
think  the  injunction  must  be  dissolved. 

If  the  Court  should  be  of  that  opinion,  it  will  be  unnecessary 
to  decide  as  to  the  authority  of  the  Court  to  enjoin  the  payment 
of  money  out  of  the  treasury  of  the  United  States. 

It  may  be  observed,  however,  that  in  the  present  case,  the 
fund  is  placed  in  the  treasury  of  the  United  States  as  in  a  place 
of  deposit  only,  and  the  United  States  are  merely  trustees ;  and 
if  tlie  award  of  the.  commissioners  is  not  conclusive  between 
conflicting  American  claimants  of  the  fund,  and  if  the  ordinary 
judicial  tribunals  of  the  country  have  jurisdiction  to  decide  such 
conflicting  claims,  I  cannot  see  why  the  United  States,  in  cases 
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in  which  they  are  merely  stakeholders,  should  not  submit  to 
those  decisions,  and  aid  those  tribunals  in  the  due  administra- 
tion of  justice.^ 

The  plaintiff  having  had  leave  to  amend  his  bill,  the  motion 
to  dissolve  the  injunction  came  on  again  to  be  argued  upon  the 
amended  bill  and  answer,  and  was  further  postponed  to  the  2d 
of  February,  when  the  Court,  (Thruston,  J.,  absent,)  dissolved 
the  injunction,  except  as  to  the  amount  claimed  by  Mr.  Ridgway. 


United   States  v.  Negro   Moses  Smallwood. 

Witness.  Indictment  for  assault  and  battery  upon  his  wife. 
The  wife  was  admitted  to  testify  for  the  United  States,  on  the 
authority  of  the  case,  United  States  v.  Fitton,  at  November  term, 
1835.     (4  Cranch,  C.  C.) 


United  States  v.  Negro  Priscilla  West. 

Evidence  that  a  colored  person  has  resided  in  the  county  and  city  of  Washington  for 
a  year  and  more,  going  at  large  as  a  free  person,  and  claiming  to  be  free,  in  the 
absence  of  all  contradictory  evidence,  except  color,  is  sufficient  to  rebut  the  pre 
sumption  of  slavery,  arising  from  color. 

A  COLORED  WOMAN  was  offered  as  a  witness  for  the  United 
States. 

Mr.  W.  L.  Brent,  for  the  defendant,  objected  that  primd  facie 
she  was  a  slave. 

Mr.  Eckloff  testified  that  she  had  lived  in  his  family  as  a  free 
woman  ;  that  he  had  known  her  about  twelve  months ;  and  that 
she  was  generally  reputed  to  be,  and  passed  as  a  free  woman. 

Mr.  D.  Waters,  a  constable,  testified  that  he  had  known  her 
about  a  year,  and  thai  she  was  generally  reputed  to  be  a  free 
woman.  That  she  had  acted  openly  as  such,  and  everybody 
believed  her  to  be  free. 

The  Court  {nem.  con.)  said  this  evidence  was  sufficient  to 
rebut  the  presumption  arising  from  color,  and  to  throw  the  bur- 
den of  proof  on  the  defendant. 


1  See  Ellis  v.  Lord  Gray,  in  Equity,  6  Simons,  214,  where  the  Lords  Commissioners 
of  the  Treasury  were  enjoined  from  paying  an  annuity. 
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William  Hayman,  a  Creditor  of  Samuel  Moxley,  v.  Samuel 
Moxley,  an  Insolvent  Debtor. 

Upon  allegations  filed  in  court,  within  two  years  after  the  application  of  an  insolvent 
debtor  for  the  benefit  of  the  act  for  the  relief  of  insolvent  debtors  within  the  Dis- 
trict of  Columbia,  if  the  defendant  do  not  appear  to  answer  the  same,  after  being 
duly  summoned,  the  Court  will  proceed  to  take  evidence  ex  parte  in  support  of  the 
allegations,  and,  if  they  find  them  to  be  true,  will  direct  that  the  order  of  discharge, 
before  made  by  a  judge  out  of  court,  be  rescinded,  and  that  the  defendant  be  pre- 
cluded from  the  benefit  of  the  act. 

Samuel  Moxley,  on  the  15th  of  November,  1831,  made  ap- 
plication to  the  chief  judge  of  this  Court,  to  be  discharged  under 
the  act  for  the  relief  of  insolvent  debtors  within  the  District  of 
Columbia,  and  was  discharged  on  the  21st  of  the  same  month. 

Within  two  years  after  his  said  application,  William  Hayman, 
a  creditor  of  Moxley,  filed  in  this  Court  allegations  charging  that 
Moxley  had,  within  twelve  months  next  preceding  his  said  appli- 
cation, conveyed  certain  property  to  one  Samuel  Chew  to  secure 
a  debt  due  to  one  Peter  Ritter  by  the  said  •  Moxley,  with  in- 
tent to  give  Ritter  a  preference,  contrary  to  the  7th  section  of 
the  act. 

Notice  of  the  said  allegations  was  duly  given  to  Moxley,  and 
he  was  duly  summoned  to  answer  the  same  on  the  4th  Monday 
of  March,  1834,  which  he  failed  to  do  ;  whereupon,  the  Court, 
on  the  7th  of  December,  1836,  proceeded  to  receive  evidence 
ex  parte  in  support  of  the  allegations,  and  finding  them  to  be 
true,  they  made  the  following  order  : 

"  Whereas  the  said  Samuel  Moxley  heretofore,  to  wit,  on  the 
15th  day  of  November,  1831,  filed  his  petition  before  the  chief 
judge  of  the  said  Circuit  Court  to  be  discharged  from  imprison- 
ment under  the  provisions  of  the  act  for  the  relief  of  insolvent 
debtors  within  the  District  of  Columbia,  and  having  taken  the 
oath  by  the  said  law  prescribed  to  be  taken,  by  insolvent  debtors, 
before  the  said  chief  judge,  and  complied  with  the  other  pro- 
visions of  the  said  act,  was,  by  the  order  of  the  said  chief  judge, 
4ated  the  21st  day  of  November  aforesaid,  discharged  from 
imprisonment  agreeably  to  the  provisions  of  the  said  act ;  and 
whereas  William  Hayman,  a  creditor  of  the  said  Samuel  Mox- 
ley, heretofore,  to  wit,  on  the  2Gth  day  of  March,  in  the  year 
1832,  and  within  two  years  next  after  the  filing  of  the  petition  of 
the  said  Samuel  Moxley  aforesaid,  did  file  certain  allegations  in 
the  said  Circuit  Court  against  said  Samuel  Moxley,  now  of  record 
in  the  said  Court,  and  the  said  Samuel  Moxley  having  been  duly 
summoned  to  answer  to   the   said  allegations,  a  copy  of  which 
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was  left  with  him,  and  he  having  failed  to  appear  according  to 
the  said  summons,  and  the  Court  having  proceeded  to  examine 
the  truth  of  the  said  allegations,  and  being  satisfied  by  evidence 
in  the  said  cause,  that  the  said  Samuel  Moxley  had,  within  one 
year  next  before  the  fiKng  of  the  petition  of  the  said  Samuel 
Moxley  aforesaid,  to  wit,  on  the  23d  day  of  August,  in  the 
year  1831,  by  his  deed  of  that  date,  conveyed  certain  real  and 
personal  estate,  in  the  said  deed  specified,  the  property  of  him 
the  said  Samuel  Moxley,  to  one  Samuel  Chew,  his  heirs  and 
assigns,  with  intent  to  give  a  preference  to  one  Peter  Ritter,  a 
creditor  of  the  said  Samuel  Moxley,  in  the  payment  of  a  debt 
due  from  the  said  Moxley  to  the  said  Ritter,  as  more  fully  ap- 
pears by  the  said  deed,  a  certified  copy  whereof  is  filed  as  of 
record  in  this  cause.  It  is,  this  seventh  day  of  December,  in  the 
year  1836,  ordered  by  the  Court,  that  the  order,  made  by  the 
chief  judge  of  this  Court  on  the  21st  day  of  November,  in  the 
year  1831,  for  the  discharge  of  the  said  Samuel  Moxley  from 
imprisonment  as  an  insolvent  debtor  agreeably  to  the  Act  of 
Congress,  entitled,  '  An  Act  for  the  Relief  of  Insolvent  Debtors 
within  the  District  of  Columbia,'  be,  and  the  same  is  hereby 
rescinded.  And  that  the  said  Samuel  Moxley  be,  and  he  is 
hereby  precluded  from  the  benefit  of  the  Act  of  Congress,  enti- 
ted,  '  An  Act  for  the  Relief  of  Insolvent  Debtors  within  the  Dis- 
trict of  Columbia.' " 


United  States  v.  Negro  Ralph  Prior. 

A  count  for  stealing,  and  a  count  for  receiving  stolen  goods,  may  be  contained  in  the 
same  indictment,  and  the  attorney  for  the  United  States  will  not  be  put  to  his  elec- 
tion upon  which  to  proceed. 

The  whole  confession  must  be  given  in  evidence,  if  any  part  is  given,  but  the  jury  has 
a  right  to  judge  for  themselves  of  the  truth  thereof  or  of  any  part  of  it. 

Indictment.  The  first  count  was  for  stealing  the  goods  of 
one  Eckloff.  The  second  count  was  for  receiving  them,  know- 
ing them  to  be  stolen. 

Messrs.  Brent  Sf  Brent,  for  the  defendant,  contended  that  the 
Court  ought  to  oblige  the  attorney  for  the  United  States  to 
elect  the  count  upon  which  he  would  proceed ;  and  they  cited 
Russell  on  Crimes. 

The  Court,  (Morsell,  J.,  absent,)  refused. 

3Ir.  R.  J.  Brent  contended  that  the  confession  of  the  defend- 
ant must  be  taken  altogether ;  and  that  if  there  is  no  evidence 
to  contradict  any  part  of  the  confession,  the  attorney  for  the 
United  States  cannot  be  permitted  to  argue  to  the  jury  that  any 
part  of  the  confession  is  false. 

VOL.  V.  4 
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Cranch,  C.  J.,  said,  that  the  question  has  often  been  made  in 
this  Court ;  and  the  Court  had  always  decided,  that  the  whole 
confession  must  be  given  in  evidence  to  the  jury;  but  that  they 
bad  a  right  to  judge  for  themselves  of  the  truth  of  it,  or  of  any 
part  of  it.     (See  Starkie,  part  4,  p.  48.) 

Verdict,  not  guilty. 


United  States  v.   John  Robertson. 

It  is  not  larceny  in  A  to  receive  goods  under  a  false  pretence  that  the  owner  had  sent 
him  for  them,  although  A  appropriated  them  to  his  own  use. 

The  defendant  went  to  B,  who  had  sold  a  parcel  of  cigars  to 
C,  and  pretended  that  C  had  sent  for  a  box  of  them  ;  upon 
which  B  delivered  a  box  to  the  defendant,  who  sold  it,  and  gave 
a  false  account  of  the  manner  in  which  he  had  obtained  it. 

The  Court,  (nem.  con.)  was  of  opinion  that  it  was  not  lar- 
ceny.    See  Chitty,  907  ;  2  Russell,  118  ;  and  Roscoe,  493. 


United  States  v.  Negro  Alexander  Vinsent. 

A  certificate  of  freedom  is  not  such  a  "  pass"  as  is  contemplated  by  the  19th  section 
of  the  Maryland  Act  of  1796,  c.  67. 

Indictment  for  giving  a  pass  to  one  of  Mr.  Custiss's  slaves, 
"  being  a  paper  writing,  purporting  to  be  a  certificate  from  the 
President  of  the  Board  of  Aldermen,  and  acting  Mayor  of  the 
city  of  New  York,  under  seal  of  the  Mayoralty  of  said  city  of 
New  York,  that  the  bearer  thereof,  Alexander  Vinsent,  was  a 
free  person." 

The  Court,  {nem.  con.)  was  of  opinion  that  the  paper  was 
not  such  a  "  pass  "  as  is  contemplated  by  the  19th  section  of  the 
Maryland  statute,  upon  which  the  indictment  was  founded. 


United  States  v.  Richard  H.  White. 

The  Court  will  not  quash  an  indictment  because  it  appears  upon  the  record  that  the 
indictment  was  not  found  within  two  years  after  the  offence  committed,  for  that 
would  deprive  the  United  States  of  the  right  to  reply  that  the  defendant  was  a  per- 
son fleeing  from  justice  ;  or  to  show  it  in  evidence  on  the  trial.  The  defendant  may 
avail  himself  of  the  limitation  either  by  special  plea  or  by  evidence  upon  the  gene- 
ral issue. 
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The  Court,  at  the  suggestion  of  either  party,  will  order  some  of  the  witnesses  to  be 
taken  out  of  Court,  and  kept  by  the  marshal,  while  other  witnesses  are  under  ex- 
amination ;  but  will  not  order  them  to  be  kept  apart  from  each  other. 

When  a  witness  is  objected  to  on  the  ground  of  his  disbelief  of  a  God,  and  of  a  future 
state  of  rewards  and  punishments,  he  is  not  to  be  examined  on  oath  respecting 
his  religious  sentiments  ;  but  will  be  permitted  to  explain  them  ;  and  if  he  then 
declares  that  he  believes  in  a  future  state  of  existence,  and  of  a  Supreme  Being  who 
will  punish  him,  either  in  this  world  or  the  next,  for  his  evil  deeds  ;  and  if  it  appears 
in  evidence  that  he  has  so  declared,  before  the  trial;  and  that  he  sent  his  children  to 
the  Sunday-school,  and  his  wife  and  children  regularly  to  church,  the  Court  will 
permit  him  to  be  examined  as  a  witness,  leaving  his  credibility  to  the  jury- 

The  Court  will  not  permit  the  declarations  of  another  defendant,  charged  with  the 
same  offence  in  a  separate  indictment,  to  be  given  in  evidence  against  this  defend- 
ant, such  declarations  having  been  made  after  the  supposed  accomplishment  of  the 
common  purpose. 

If  a  witness  be  cross-examined  upon  a  collateral  matter,  evidence  will  not  be  admitted 
to  disprove  that  matter,  in  order  to  discredit  the  witness. 

The  only  question  as  to  the  character  of  a  witness,  proper  to  be  asked,  is,  "  Are  you 
acquainted  with  the  general  reputation  of  the  witness  as  to  veracity  ?  And  from 
your  knowledge  of  that  general  reputation,  would  you  believe  him  upon  his  oath  ?  " 

Evidence  of  the  general  bad  character  of  the  witness  will  not  be  permitted  to  be  given 
to  impeach  his  credibility. 

A  person  may  flee  from  justice  although  no  process  was  issued  against  him. 

The  statute  of  limitations  runs  in  favor  of  the  offender,  although  it  was  not  known  to 
the  United  States  or  any  of  their  officers  of  justice,  that  he  was  the  person  who 
committed  the  offence. 

The  departure  of  the  offender  from  the  vicinity  of  the  place  wherein  the  offence  was 
committed,  to  his  usual  residence  in  another  part  of  tlie  United  States,  for  the  pur- 
pose of  avoiding  punishment  for  that,  or  any  other  offence,  is  a  fleeing  from  justice, 
and  the  statute  of  limitations  is  no  bar  to  the  prosecution,  unless,  within  two  years, 
he  returned  to  the  place  wherein  the  offence  was  committed,  and  his  return  was  so 
open  and  public,  and  under  such  circumstances,  that  opportunity  was  afforded,  by 
the  use  of  ordinary  diligence  and  due  means,  to  have  arrested  him,  and  that  two 
years  and  more  have  elapsed  since  that  period  to  the  time  of  finding  the  indictment. 
Qucere  ? 

According  to  the  practice  of  this  Court,  when  a  new  trial  is  granted,  the  cause  is  not 
to  be  tried  again  at  the  same  term,  unless  by  consent  of  parties  and  leave  of  the 
Court ;  but  this  rule  does  not  apply  to  cases  where  the  jury  has  been  discharged 
because  they  could  not  agree  upon  a  verdict. 

If  the  defendant  was  not  present,  nor  aiding  or  abetting  at  the  act,  although  he  was 
concerned  in  the  design  to  commit  the  offence,  he  is  only  liable  as  accessory  before 
the  fact. 

A  verdict  finding  the  defendant  "not  guilty,  upon  the  plea  of  limitations,  more  than 
two  years  having  elapsed  from  the  committing  of  the  offence  to  the  finding  of  the 
indictment,"  is  argumentative,  and  therefore  bad. 

This  was  an  indictment  against  Richard  H.  White  for  burn- 
ing the  treasury  buildings  of  the  United  States. 

The  indictment  contained  three  counts.  The  first  charged 
that  the  defendant,  at,  &c.,  on  the  30th  of  March,  1833,  with 
force  and  arms,  "  a  certain  public  building,  called  the  Treasury 
Office  of  the  United  States,  situate  in  the  city  of  Washington, 
in  the  county  and  district  aforesaid,  one  of  the  cities  of  the  Dis- 
trict of  Columbia,  being  one  of  the  public  buildings  in  the  said 
city  of  said  district,  belonging  to  the  United  States,  did  mali- 
ciously and  wilfully  burn  ;  against  the  form  of  the  statute,"  ice. 

The  second  count  charged,  that  the  defendant,  on  the  day  and 
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year  aforesaid,  at,  &c.,  with  force  and  arms,  "  on  the  night  of  the 
said  day,  a  certain  house  called  the  Treasury  Office  of  the  United 
States,  in  which  certain  persons,  the  clerks  and  watchmen  in  the 
employment  of  the  United  States,  did  reside  and  lodge,  belong- 
ing to  the  United  States,  situate  in  the  said  county  and  district, 
feloniously,  wilfully,  and  maliciously,  did  set  fire  to,  and  burn 
and  consume,  against  the  peace  and  government  of  the  United 
States." 

The  third  count  charged,  that  the  defendant,  on  the  day  and 
year  aforesaid,  at,  &c.,  with  force  and  arms,  "  on  the  site  of  a 
certain  needful  building  belonging  to  the  United  States,  being 
the  Treasury  Office  of  the  United  States,  the  site  whereof  was 
ceded  to  the  United  States,  and  under  their  jurisdiction,  being 
in  the  county  and  district  aforesaid,  a  certain  dwelling-house, 
wilfully  and  maliciously  did  burn,  against  the  form  of  the 
statute,"  &c. 

The  indictment  was  not  found  until  the  30th  of  March,  1836. 
The  first  count  was  upon  the  Act  of  Congress  of  the  2d  of 
March,  1831,  [4  Stat,  at  Large,  448,]  "  for  the  punishment  of 
crimes  in  the  District  of  Columbia,"  the  first  section  of  which 
enacts  that  every  person  who  shall  be  convicted,  in  any  court  in 
the  District  of  Columbia,  of  any  of  the  offences  therein  named, 
one  of  which  is  "  arson,"  shall  be  sentenced  to  suffer  imprison- 
ment and  labor,  for  the  time  and  times  thereinafter  prescribed 
in  the  penitentiary  of  the  District  of  Columbia.  And  by  the 
third  section  it  is  enacted,  that  every  person  duly  convicted  of 
the  crime  "  of  maliciously,  wilfully,  or  fraudulently  burning 
any  dwelling-house,"  "  or  of  maliciously  and  wilfully  burning 
any  of  the  public  buildings  in  the  cities,  towns,  or  counties  of 
the  District  of  Columbia,  belonging  to  the  United  States,"  "shall 
be  sentenced  to  suffer  imprisonment  and  labor,  for  a  period  of 
not  less  than  one  nor  more  than  ten  years,  for  the  first  offence." 

The  second  count  was  at  common  law.  The  third  count 
was  upon  the  first  section  of  the  Act  of  Congress  of  March  3, 
1825,  c.  67.     [4  Stat,  at  Large,  115.] 

Mr.  W.  L.  Brent,  for  the  defendant,  moved  the  Court  to  quash 
the  indictment,  because  it  appeared  upon  the  record  that  more 
than  two  years  had  elapsed  between  the  committing  of  the 
offence  and  the  finding  of  the  indictment.  And  by  the  Act  of 
Congress  of  the  30th  of  April,  1790,  [1  Stat,  at  Large,  112,]  "  for 
the  punishment  of  certain  crimes  against  the  United  States," 
it  is  enacted  "  that  no  person  or  persons  shall  be  prosecuted, 
tried,  or  punished,  for  treason,  or  other  capital  offence  aforesaid, 
wilful  murder  or  forgery  excepted,  unless  the  indictment  for  the 
same   shall  be   found  by  a  grand  jury  within  three  years  next 
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after  the  treason,  or  capital  offence  aforesaid,  shall  be  done  or 
committed  ;  nor  shall  any  person  be  prosecuted,  tried,  or  pun- 
ished, for  any  offence  not  capital,  nor  for  any  fine  or  forfeiture 
under  any  penal  statute,  unless  the  indictment  or  information 
for  the  same  shall  be  found  or  instituted  within  two  years  from 
the  time  of  committing  the  offence,  or  incurring  the  fine  or  for- 
feiture aforesaid  :  Provided,  that  nothing  herein  contained  shall 
extend  to  any  person  or  persons  fleeing  from  justice." 

The  Court  (nem.  con.)  refused  to  quash  the  indictment ;  be- 
cause, until  the  facts  shall  appear  upon  the  trial,  it  cannot 
appear  that  the  defendant  was  not  a  person  fleeing  from  justice, 
and  therefore  not  entitled  to  the  benefit  of  the  limitation  of 
time  ;  and  if  he  is  entitled  to  its  benefit  he  may  have  it  upon 
plea,  or  upon  evidence  under  the  general  issue. 

Mr.  Brent  then  moved  that  sundry  witnesses  on  the  part  of 
the  United  States  should  be  taken  out  of  court,  and  kept  sepa- 
rate from  each  other  during  the  examination  of  the  others. 

The  Court  (nem.  con.)  ordered  the  marshal  to  keep  them  out 
of  court,  but  refused  to  order  them  to  be  kept  separate  from  each 
other. 

Mr.  Brent  then  objected  to  one  William  Hicks,  as  a  witness, 
upon  the  ground  that  he  does  not  believe  in  the  existence  of  a 
God,  and  a  future  state  of  rewards  and  punishments,  and  cited 
Roscoe  on  Evidence,  96,  97,  (Amer.  Ed.)  to  show  that  the  wit- 
ness cannot  himself  be  examined  as  to  his  belief. 

Mr.  Key,  Attorney  for  the  United  States,  cited  Starkie  on  Ev- 
idence, part  2,  p.  123,  and  Roscoe,  97,  98. 

Mrs.  Harker  was  then  called  by  the  defendant's  counsel,  and 
testified  that  some  years  ago  she  had  several  conversations  with 
Hicks,  at  her  boarding-house  in  New  York,  in  which  he  said  he 
did  not  believe  in  the  existence  of  a  God,  nor  of  a  future  state 
of  punishment. 

The  Court,  (nem.  con.)  permitted  Hicks  to  state  what  his 
opinions  were.  He  then  stated  that  he  always  had  believed  in 
the  existence  of  a  Supreme  Being,  and  that  he  will  punish  him, 
in  this  world  or  the  next,  for  his  evil  deeds  ;  that  he  does  now 
believe  in  a  future  state  of  existence ;  that  he  sends  his  children 
regularly  to  the  Sunday-school,  and  his  wife  and  children  to 
church.  Upon  being  asked  whether  he  had  disclosed  these  sen- 
timents to  any  of  the  witnesses,  he  said  that  he  did  not  know 
that  he  had. 

Mr.  Merritt,  a  police  officer  of  New  York,  testified,  that  hav- 
ing heard  that  Hicks's  testimony  would  be  objected  to  on  account 
of  his  religious  opinions,  without  disclosing  his  object  to  Hicks, 
4* 
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he  asked  him  his  opinion,  when  Hicks  stated  that  he  believed  in 
the  existence  of  a  God,  and  a  future  state  of  punishment. 

The  Court  permitted  him  to  be  sworn. 

Mr.  J.  R.  Key,  for  the  United  States,  offered  in  evidence 
against  the  defendant,  Ilichard  H.  White,  the  admissions  of 
Henry  H.  White,  who  stands  charged  with  the  same  offence,  in 
a  separate  indictment,  evidence  having  been  offered  tending  to 
prove  that  both  were  in  the  city  of  Washington  the  day  pre- 
ceding the  burning  of  the  Treasury  building,  that  both  went 
away  together  in  the  evening,  and  that  the  defendant  had  told 
Henry  to  say  nothing  of  burning  the  Treasury. 

Mr.  Key  cited  Starkie  on  Evidence,  part  4,  p.  1302. 

Mr.  Brent,  for  the  defendant,  denied  that  the  doctrine  of 
Starkie  applied  to  declarations  made  after  the  thing  was  done, 
but  only  to  declarations  made  in  prosecution  of  the  common 
purpose,  in  fieri,  as  part  of  the  res  gestce.  Roscoe,  306  ;  Starkie, 
part  2,  p.  46,  47,  48. 

The  Court,  (Thruston,  J.,  contra,)  refused  to  permit  the 
declarations  of  Henry  H.  White,  made  after  the  supposed 
accomplishment  of  the  common  purpose,  to  be  given  in  evi- 
dence against  Richard  (the  defendant,)  in  this  trial,  they  having 
been  indicted  separately,  and  not  charged  with  a  conspiracy. 

The  witness,  Fisk,  having,  upon  cross-examination  by  Mr. 
Brent,  denied  that  upon  the  trial  of  one  Drew  in  Pennsylvania, 
he  had  sworn  that  he  did  not  know  Finch,  Mr.  Brent  now  called 
a  witness  (Mr.  Blaney,)  to  prove  that  Fisk  did  so  testify  on  that 
trial,  in  order  to  discredit  him  by  this  contradiction  or  falsehood. 

Mr.  J.  R.  Key,  for  the  United  States,  objected  that  the  cross- 
examination  was  upon  a  collateral  matter,  and  that  it  is  not 
competent  for  the  party  thus  cross-examining  a  witness,  to  bring 
other  witnesses  to  contradict  him  on  such  collateral  matter. 
Starkie,  part  2,  p.  134,  138,  140,  141,  144,  145 ;  1  Chitty,  Cr.  L. 
622  ;  Harris  v.  Tibbet,  2  Campbell,  637. 

Mr.  Brent,  contra,  cited  Starkie,  part  2,  p.  145. 

The  Court,  (Thruston,  J.,  absent,)  refused  to  permit  the 
defendant's  counsel  to  bring  evidence  to  prove  that  Fisk  per- 
jured himself  on  the  trial  of  Drew  by  swearing  that  he  did  not 
know  Finch  ;  and  to  contradict  his  assertion,  upon  cross-ex- 
amination in  this  cause,  that  he  did  not  at  that  time  know  him  ; 
it  being  a  collateral  matter  brought  out  by  the  cross-examination. 

The  Court  also  said  that  the  only  question  as  to  the  character 
of  the  witness,  proper  to  be  asked,  is,  "  Are  you  acquainted  with 
the  general  reputation  of  the  witness  as  to  veracity ;  and  from 
your  knowledge  of  that  general  reputation  would  you  believe 
him  upon  his  oath  ?  " 
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The  Court  refused  to  permit  evidence  to  be  given  of  the 
general  bad  character  of  the  witness. 

Mr.  R.  J.  Brent,  for  the  defendant,  prayed  the  Court  to  in- 
struct the  jury  "  that  there  is  no  evidence  before  the  jury  that 
the  defendant  fled  from  justice  ;  or  that  if  the  Court  should  be 
of  opinion  that  there  is  some  evidence  of  that  fact,  then  to 
charge  the  jury  that  if  they  should  be  of  opinion  from  the  evi- 
dence that  the  defendant  did  not  flee  from  the  United  States,  or 
conceal  himself  to  avoid  process,  he  is  entitled  to  the  benefit  of 
the  limitation  of  the  statute." 

The  defendant's  counsel  contended  that  "  fleeing  from  justice  " 
meant  fleeing  from  process.  That  no  person  can  be  said  to  flee 
from  justice  until  process  has  been  issued  against  him  ;  and  that 
such  is  the  meaning  of  the  Constitution  of  the  United  States, 
Art.  4,  §  2,  and  of  the  Act  of  Congress  of  the  12th  of  February, 
1793,  [1  Stat,  at  Large,  302,]  and  of  the  Act  of  March  3,  1801, 
§  6.  [2  lb.  115.]  He  might  have  been  arrested  as  well  in  one 
district  of  the  United  States  as  another ;  so  that  mere  removal 
from  one  district  to  another  cannot  be  called  fleeing  from  justice, 
unless  it  be  done  with  intent  to  evade  process.  Act  of  Con- 
gress, 24th  Sept.  1789,  §  33.  [1  lb.  91.]  Besides,  he  appeared 
openly  and  publicly  in  this  city  in  March,  1834.  Fowler  v. 
Hunt,  10  Johns.  464. 

It  is  not  necessary  that  the  United  States  should  have  known 
that  the  defendant  committed  the  offence,  to  entitle  him  to  the 
benefit  of  the  limitation. 

Mr.  Key,  contra,  contended  that  the  defendant  could  not  avail 
himself  of  the  limitation  unless  the  United  States  knew  that 
he  had  committed  the  offence,  or  had  the  means  of  knowing  it, 
as  in  Watkins's  case,  where  the  means  of  knowing  the  fraud  were 
in  the  treasury  department. 

If»the  defendant  once  fled  from  justice  he  is  forever  barred  of 
the  benefit  of  the  statute.  Hi/sing-er  v.  Battgells,  3  Gill  &  Johns. 
158. 

Mr.  Brent,  in  reply,  contended,  that  although  he  might  have 
fled  at  first,  if  he  afterwards  returned  and  appeared  so  publicly 
in  Washington  that  he  might  have  been  arrested,  the  statute 
began  to  run  in  his  favor  from  the  time  of  such  return.  Faw 
v.  Roberdeau,  3  Cranch,  176. 

The  Court  refused  to  give  the  instruction  as  prayed,  but 
instructed  them  that  if  they  "  believe  from  the  evidence  that  the 
departure,  from  this  district,  by  the  traverser,  on  the  evening  of 
the  30th  of  March,  1833,  or  at  any  time  afterwards  within  two 
years  thereafter,  was  for  the  purpose  or  with  the  view  to  avoid 
punishment  for  the  offence  of  burning  the  Treasury  building,  or 
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for  any  other  offence,  this  was  fleeing  from  justice,  and  the 
statute  of  limitations  is  no  bar ;  unless  the  jury  should  also  be- 
lieve the  said  prisoner  afterwards  returned  to  the  county  of 
Washington,  and  that  his  return  was  so  open  and  public,  and 
under  such  circumstances,  that  opportunity  was  afforded  by  the 
use  of  ordinary  diligence  and  due  means,  to  have  arrested  him ; 
and  that  two  years  and  more  have  elapsed  from  that  period  to 
the  time  of  finding  of  the  indictment  in  this  case." 

TiiRUSTON,  J.,  dissented  ;  and  his  reasons  were  understood 
to  be,  that 'if  the  defendant  once  fled  from  justice,  no  subsequent 
return  would  enable  him  to  avail  himself  of  the  limitation  ;  and 
that  he  could  in  no  event  avail  himself  of  the  limitation  unless 
the  United  States  knew  that  he  had  committed  the  offence.  He 
was  also  understood  to  be  of  opinion,  that  there  was  not  suffi- 
cient evidence  of  the  defendant's  return,  &c.,  to  justify  an  in- 
struction upon  that  point. 

Cranch,  C.  J.,  said  that  if  the  defendant  (as  his  counsel  had 
intimated,)  was  willing  to  agree  to  the  instruction,  he  should 
not  object  to  it;  but  he  was  not  entirely  satisfied  with  it.  He 
said  there  were  two  modes  of  fleeing  from  justice,  namely,  de- 
parting from  the  jurisdiction  of  the  offended  government,  and 
concealing  himself  within  it.  The  removing  from  one  place  to 
another  in  the  same  jurisdiction,  unless  clandestinely,  or  with 
intent  to  escape  from  justice,  would  not  be  a  fleeing  from  justice  ; 
nor  would  his  return  to  Washington  be  necessary  to  enable  him 
to  avail  himself  of  the  limitation,  if  he  had  not  concealed  him- 
self, but  appeared  openly  in  New  York,  his  usual  place  of  resi- 
dence. The  offence  was  against  the  government  of  the  United 
States,  and  the  offender  was  as  liable  for  arrest  in  New  York  as 
in  Washington.  However,  as  the  defendant's  counsel  had 
agreed  to  the  instruction  as  it  was  drawn  up,  he  should  not 
object  to  it.  He  observed  also,  that  he  did  not  think  it  neces- 
sary that  the  United  States  should  have  known  that  the  defend- 
ant had  committed  the  offence,  in  order  to  his  availing  himself 
of  the  bar,  by  limitation  of  time. 

Mr.  Brent,  for  the  defendant,  then  prayed  the  Court  to  instruct 
the  jury,  "  that  if  they  believe,  from  the  evidence,  that  the  tra- 
verser was  not  personally  present  at  the  time  of  applying  the  fire 
to  the  Treasury  building,  or  not  sufficiently  near,  at  the  time,  to 
be  aiding  and  abetting  in  the  applying  of  the  fire,  although  the 
jury  should  believe  that  he  was  concerned  in  the  design  of  burn- 
ing said  building,  tiien  the  traverser  is  but  an  accessory  before 
tiie  fact,  and  is  entitled  to  be  acquitted  under  the  present  indict- 
ment." 

This  instruction  did  not  seem  to  be  opposed  by  the  Attorney 
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for  the  United  States,-  who  said  that  he  should  contend  that  if 
the  defendant  was  near  enough  to  aid  the  person  who  applied 
the  fire,  by  keeping  others  off,  or  by  facilitating  his  escape,  &c., 
he  would  be  considered  as  a  principal.  To  this  suggestion  the 
counsel  for  the  defendant  assented,  and  the  Court  gave  the  in- 
struction as  prayed. 

Thruston,  J.,  dissented,  and  his  reason  was  understood  to  be, 
that  there  was  no  evidence  that  the  defendant  was  not  present 
at  the  burning. 

The  jury  retired  on  Saturday,  24th  December,  at  3  o'clock, 
P.  M.,  and  were  kept  in  their  room  until  Tuesday  the  27th,  at 
2  o'clock,  P.  M.,  when  they  were  discharged  by  consent  of  the 
parties,  as  they  could  not  agree. 

On  the  6th  of  January,  Mr.  Brent,  for  the  defendant,  moved  the 
Court  to  continue  the  cause  to  the  next  term,  upon  the  defend- 
ant's affidavit  that  Willard  Carpenter,  of  Troy,  would  testify  that 
the  general  character  of  Mrs.  Baldwin,  and  of  William  Hicks, 
is  such  that  they  cannot  be  believed  on  oath,  and  that  he  has 
used  due  diligence,  &c. 

Mr.  Key,  for  the  United  States,  admitted  that  Mr.  Carpenter 
would  testify  as  stated  in  the  affidavit. 

As  this  cause  stood  upon  the  docket  before  that  of  Henry  H. 
"White,  the  Court  ordered  it  to  be  first  tried,  although  Henry 
requested  to  be  tried  first,  and  offered  himself  ready,  but  refused 
to  be  tried  with  Richard. 

Mr.  Brent,  for  the  defendant,  Henry  H.  White,  contended  that 
according  to  the  practice  of  this  Court,  a  cause,  once  tried,  can- 
not be  tried  again  at  the  same  term,  unless  by  consent;  and 
must  be  put  at  the  end  of  the  docket. 

Cranch,  C.  J.,  said  that  that  rule  was  applicable  only  to  causes 
which  had  been  tried,  and  a  verdict  found,  and  a  new  trial 
granted.  This  cause  cannot  be  said  to  have  been  tried  until  a 
verdict  shall  have  been  found.  The  jury  was  discharged  by 
consent  because  they  could  not  agree  ;  so  that  no  verdict  has 
yet  been  found  in  this  cause. 

The  cause  came  on  again  for  trial  on  the  6th  of  January,  1837. 

The  objection  was  again  taken  to  the  admission  of  William 
Hicks  as  a  witness ;  but  as  Thruston,  J.,  was  absent,  and 
Cranch,  C.  J.,  was  in  favor  of  admitting  the  witness,  it  did  not 
prevail,  and  the  witness  (Hicks,)  was  sworn  and  examined. 

Mr.  Key,  for  the  United  States,  offered  to  read  Hicks's  affidavit, 
made  as  a  foundation  for  the  arrest  of  the  defendant,  in  cor- 
roboration of  Hicks's  testimony,  which  had  been  impeached  by 
showing  that  he  had  made  contradictory  statements;  and  to 
show  that  there  was  no  combination  with  Mrs.  Baldwin,  one  of 
the  witnesses  for  the  United  States. 
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Mr.  Brent,  contra,  cited  1  Starkie,  148,  and  3  Starkie,  part  4, 
p.  1758. 

The  Court,  (Thruston,  J.,  contra,  or  doubting,)  rejected  the 
affidavit. 

The  Court,  (Thruston,  J.,  contra,)  again  gave  the  instruction 
respecting  the  defendant's  being  an  accessory  only,  unless  present, 
aiding,  and  abetting,  &c. 

The  Court  also  gave  the  same  instruction  to  the  jury  which 
they  had  before  given  respecting  the  limitation  of  time,  and  the 
fleeing  from  justice. 

Thruston,  J.,  contra,  delivered  the  following  opinion  : 

The  question  presented  for  the  consideration  of  the  Court  is 
on  the  following  prayer  [omitted].  My  opinion,  at  the  former 
trial  of  the  traverser,  was  different  from  that  of  a  majority  of 
the  Court ;  having  assented  only  to  the  first  branch  of  the  in- 
struction prayed,  and  dissented  most  explicitly  from  the  last ; 
that  is  to  say,  I  was  of  opinion  that  if  the  jury  should  believe, 
from  the  evidence,  that  the  traverser  was  guilty  of  having  burnt 
the  Treasury  building  and  fled  from  justice,  that  his  return 
within  this  district  afterwards  (in  the  manner,  and  under  the 
circumstances  proved  by  the  witnesses,)  conferred  no  right  on 
him  to  claim  the  benefit  of  the  limitation  provided  in  the  latter 
part  of  the  31st  section  of  the  Act  of  Congress,  entitled,  "  An 
Act  for  the  punishment  of  certain  crimes  against  the  United 
States."  I  was  of  opinion,-  and  still  am,  that  this  benign  in- 
dulgence in  favor  of  the  accused,  of  exemption  from  prosecu- 
tion after  a  lapse  of  two  years  from  the  commission  of  the 
offence  to  the  time  of  finding  a  presentment  or  indictment 
against  him,  admitted  of  no  latitude  or  extension  of  construc- 
tion in  favor  of  the  accused,  from  any  supposed  analogy  be- 
tween criminal  and  civil  prosecutions.  That  if,  in  civil  cases, 
a  return  into  the  State,  or  jurisdiction  of  the  court,  or  into  the 
place  where  the  cause  of  action  accrued,  of  the  debtor  or  party 
liable  to  the  action,  after  having  absented  himself  therefrom, 
rendered  it  incumbent  on  the  party  having  the  cause  of  action 
against  him,  to  bring  his  suit  within  the  period  provided  by  law 
after  such  return,  or  be  liable  to  be  barred  by  the  act  of  limita- 
tion ;  that  this  was  so  ordained  by  positive  enactment  of  law, 
namely.  Laws  of  Maryland,  1765,  c.  12,  §  8,  or  even  without 
any  positive  statutory  enactment,  the  Court  should  have  given 
this  iree  construction  to  the  law  of  limitation  in  civil  cases,  yet 
that  it  could  not  warrant  any  sucli  construction  of  the  clause  of 
limitation  in  the  aforesaid  act  of  Congress.  In  civil  cases  a 
cause  of  action  cannot  exist,  or  at  least  it  is  difiicult  to  conceive 
a  case  where  the  person  liable  to  the  action  is  unknown  to  the 
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plaintiff.     If  it  be  a  matter  of  contract,  he  must  be  known  to 
the  plaintiff;  if  of  tort,  he  must  be  almost  equally  so.     In  all 
cases,  however,  I  hold  it  clear  that  the  return  must  be  such  as 
to  afford  the  plaintiff  or  creditor  reasonable  means  of  arresting 
the  defendant,  otherwise  laches  may  be  imputed,  and  he  shall 
not  be  excused  if  he  do  not  avail  himself  of  such  occasion  to 
pursue  the  party  liable  to  him.     I  should  hold,  even  in  a  civil 
case,  that  a  bare   passage  through  the  country,  or  county,  or 
place  where   he   ought  to   be  arrested,  unless   such   transit  be 
known  to  the  creditor,  or  party  having  cause  of  action  against 
him,  and  the  means  of  arresting  him  be  given,  would  afford  no 
just  grounds  to  limit  the  right  of  action.     And  the  words  of  the 
Maryland  statute  clearly  bear  me  out,  I  think,  in  this  position. 
See  the  Act  of  1716,  c.  23,  §  4,  which  provides,  "that  no  person 
absenting  himself  out  of  this   province,  or  that  shall  remove 
from  county  to  county,  after  any  debt  contracted,  whereby  the 
creditor  may  be  of  uncertainty  of  finding  out  such  person,  shall 
have  any  benefit  by  this  limitation  in  this  act  specified."     Now 
is  it  not  clear  that  the  reason  such  wandering  debtor  shall  have 
no  benefit  of  the  limitation  is,  that  the  creditor  is  uncertain 
where   to  find    him :    how  uncertain  ?     Because    he    may   not 
actually  know  where  he  is  —  where  to  find  him.     If,  then,  the 
debtor   returns   into   the    country  or   place  where   his    creditor 
should  arrest  him,  and  such  return  be  unknown  to  the  creditor, 
or  if  the  return  be  not  so  public,  and  the  stay  of  the  debtor  in 
the  place  not  so  long  as  that  the  creditor  by  ordinary  diligence 
might  have  arrested  him,  there  is  the  same  uncertainty,  and  in 
such  case  the  statute  of  limitation  shall  not  bar  him.     It  is  true 
the  Act  of  1765,  c.  12,  §  3,  says  that  the  party  having  cause  of 
action   shall  commence  the   same  "  after  the  presence,  in  this 
province,"  of  the  person  liable  thereto,  within  the  time  limited 
by  the  act  aforesaid,  of  1715  ;  but  surely  such  presence  must  be 
known   to   the   party  having  cause  of  action,  or  should  be  so 
public,  and  of  such  duration  as  that  by  reasonable  diligence  the 
party  having  cause  of  action  might  know  of  such  presence,  or 
the  uncertainty  on  his  part  is  just  as  great  as  if  the   party  lia- 
ble were  absent  from  the  State,  or  jurisdiction  of  the  Court.     If 
these  views  be  correct,  let  us  examine  then  what  this  uncertainty 
in  civil  cases  is  on  the  part  of  the  creditor,  which  the  statute  speaks 
of,  which  protects  him  against  the  plea  of  limitation.     It  can  be 
only,  as  in  the  words  of  the  statute,  the  uncertainty  where  to  find 
his  debtor.     Whenever  this  uncertainty  exists,  no  matter  whether 
the  debtor  returns  into  the  place  where  the  creditor  may  arrest 
him,  or  keeps  away,  as  it  is  the  same  thing,  unless  he  be  there 
long  enough  and  openly  enough,  that  the  creditor,  by  reasonable 
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vigilance,  might  arrest  him  ;  in  such  case  the  uncertainty  no 
longer  exists.  The  words  of  the  act  are,  "  whereby  the  creditor 
may  be  at  uncertainty  where  to  find  the  debtor;"  the  only  un- 
certainty that  can  well  exist  between  debtor  and  creditor. 
Whenever  this  uncertainty  exists,  the  creditor  shall  be  excused 
if  he  does  not  arrest  the  debtor.  Now,  for  argument's  sake,  let 
us  admit,  that  although  the  clause  of  limitation  in  the  act  of 
Congress  aforesaid  has  no  such  provision  as  to  the  return  of  the 
offender  within  the  State  or  Territory  where  the  offence  was  com- 
mitted ;  yet  that  by  equitable  construction  it  should  be  consi- 
dered as  if  it  had  such  provision.  Then,  how  should  it  be 
interpreted  ?  Say  to  the  same  extent  as  the  Maryland  statutes 
have  been  interpreted  in  civil  cases.  Then  should  not  the  return 
be  such  that  the  government  may  be  at  no  uncertainty  where 
to  find  the  offender  ?  If  it  be  so,  should  not  the  traverser,  in 
order  to  avail  himself  of  the  clause  of  limitation,  make  it  appear 
that  no  uncertainty  where  to  find  him,  did  exist?  But  this 
uncertainty  can  be  disproved  or  removed  by  only  two  facts  ; 
first,  actual  knowledge  on  the  part  of  the  government  that  he 
was  within  this  district,  or  a  presumed  knowledge  from  the 
duration  or  publicity  of  his  stay,  that  he  was  here  ;  and  secondly, 
that  he  was  known  to  the  government  to  have  been  the  offender. 
For,  admitting  that  he  was  known  to  have  been  here,  it  is  the 
same  thing  as  if  he  had  not  been  here,  if  it  was  not  known  to 
the  government  that  he  was  the  offender,  or  at  least,  that  they 
had  no  just  grounds  of  suspicion  that  he  was  the  offender.  If, 
then,  I  had  been  of  opinion  that  the  limitation  proviso  in  the 
Act  of  Congress  admitted  of  the  latitude  of  construction  that 
the  return  of  the  traverser  to  this  district  relieved  him  from  the 
penalty  of  having  fled,  (which,  however,  I  cannot  agree  to,) 
surely  such  return  ought  to  have  been  under  circumstances 
which  removed  from  the  government  all  uncertainty  as  to 
where  he  was  to  be  found,  and  uncertainty  as  to  his  identity  ; 
for,  let  it  be  remarked,  that  of  all  uncertainties,  those  of  know- 
ing the  perpetrator  of  a  heinous  crime,  is  perhaps  the  greatest; 
the  very  purpose  of  the  criminal  is  to  create  this  uncertainty  ; 
secrecy  is  his  shield  ;  now  this  cannot  be  between  creditor  and 
debtor ;  and  the  only  uncertainty  in  such  case  is  as  to  the  place 
where  the  debtor  may  be  found  ;  and  if  such  uncertainty  is 
caused  by  any  act  of  his,  it  shall  not  avail  him  against  the 
creditor.  I  say,  then,  that  if  I  had  concurred  in  any  such  con- 
struction of  the  limitation  clause  in  the  Act  of  Congress  afore- 
said, 1  should  have  required  the  jury  to  have  been  satisfied  that 
the  traverser  was  known  to  the  government  to  have  been  the 
perpetrator  of  the  crime  with  which  he  is  charged  ;  and  that  his 
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stay,  moreover,  in  this  district,  was  so  public,  and  of  such  dura- 
tion, that  the  government  either  actually  knew  of  it,  or  might 
be  presumed,  with  reasonable  diligence,  to  have  known  of  it. 

But  I  view  this  clause  of  limitation  differently  from  my 
brothers.  The  exemption  from  liability  or  prosecution,  after  a 
lapse  of  two  years,  is  a  free  and  spontaneous  and  generous 
privilege,  accorded  to  offenders  by  the  bounty  of  the  legisla- 
ture ;  it  is  a  mere  act  of  grace,  growing  out  of  no  meritorious 
or  equitable  claim  on  the  part  of  the  transgressor,  but  from  the 
characteristic  benignity  of  our  laws  ;  it  can  be  forfeited  but  in 
one  way,  by  fleeing  from  justice  ;  if  he  flees,  he  forfeits  the 
privilege  ;  it  is  a  penalty  which,  once  incurred,  cannot  be  re- 
lieved against ;  we  have  no  equitable  jurisdiction  over  it.  It 
cannot  be  in  the  power  of  the  offender,  by  any  act  of  his,  to 
restore  himself  to  the  situation  he  was  in  before  fieeing.  The 
language  of  the  proviso  is  certain,  positive,  and  absolute  ;  ex- 
hibiting no  doubt  as  to  its  interpretation  ;  affording  no  ground 
for  an  equitable  extension. 

I,  therefore,  do  not  agree  with  the  majority  of  the  Court  in 
giving  this  instruction  to  the  jury. 

As  to  the  second  instruction,  that  if  the  jury  believe,  from  the 
evidence,  that  the  traverser  was  not  present  at  the  burning  of 
the  treasury,  aiding  and  assisting  therein,  but  was  at  a  distance 
therefrom,  however  guilty  he  may  have  been  of  procuring 
others  to  do  the  deed,  that  he  is  an  accessory  only,  and  they 
must  acquit  him  on  this  indictment.  I  question  much  the  pro- 
priety of  giving  this  instruction  ;  instructions  not  warranted  by 
the  law  and  the  evidence  are  mischievous,  as  having  a  tendency 
to  perplex  the  jury,  and  to  divert  their  minds  from  the  true 
objects  of  their  consideration.  This  instruction  would  be  a  very 
proper  one,  if  the  facts  proved  by  the  evidence  afforded  any  just 
grounds  for  granting  it.  Unless  the  evidence  furnishes  matter 
to  warrant  the  instruction,  it  is  irrelevant  to  the  inquiry  ;  a  mere 
abstract  proposition,  having  no  connection  with  the  facts  in  the 
case.  Now  there  is  not  a  particle  of  evidence,  either  of  living 
witnesses,  or  of  circumstances,  which  involves  any  other  human 
being  in  the  transaction,  than  the  traverser  and  his  brother  ;  no 
evidence  of  the  slightest  character  which  furnishes  a  suspicion 
even,  that  the  agency  of  any  other  than  the  traverser  and  his 
brother  were  concerned  in  it ;  and  if  they  did  it  not,  nobody  did 
it,  for  de  non  apparentibus  el  non  existcntibus  eadem  ratio  est;  the 
traverser's  counsel  might  as  well  have  prayed  an  instruction 
that  if  the  jury  believed,  from  the  evidence,  that  the  treasury 
building  was  fired  by  lightning,  that  they  must  acquit  the  tra- 
verser ;  would  the  Court  grant  such  an  instruction  in  the  absence 
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of  the  slightest  evidence  of  such  a  phenomenon  ?  Every  instruc- 
tion of  a  court  to  a  jury  must  be  warranted  by,  and  presupposes 
some  evidence,  for  they  always  begin  with  an  hypothesis,  as.  If 
the  jury  believe  from  the  evidence,  &c.  &c.  Now  if  there  be  no 
just  grounds  for  the  hypothesis  there  is  none  for  the  instruction ; 
for  the  instruction  follows,  and  cannot  take  place  but  on  the  hy- 
pothesis ;  there  must  be  evidence  to  justify  the  hypothetical  form 
of  the  instruction.  Of  what  avail  is  it  to  instruct  the  jury  that 
they  must  find  so  and  so,  if  there  be  not  evidence  on  which  the 
jury  may  find  according  to  the  instruction  ?  Now  whether  there 
be  any  evidence  at  all  of  any  supposed  statement  or  case  is  for 
the  Court  to  say,  and  if  there  be  none  in  their  opinion  they  will 
not  grant  an  instruction,  which  can  only  be  granted  on  the  fact 
of  there  having  been  such  evidence.  Now  either  the  traverser 
and  his  brother  both  burnt  the  treasury  together,  both  acting  to- 
gether as  principals,  or  nobody  burnt  it ;  not  a  glance  of  suspi- 
cion falls  from  the  evidence  on  any  other  ;  no  other  human  being 
has  been  talked  of,  heard  of,  or  to  whom  even  suspicion  could 
attach,  but  the  Whites.  If,  however,  it  be  contended  that  Henry 
alone  burnt  the  treasury,  and  although  instigated  or  incited  by 
Richard  to  do  the  deed,  Richard  was  not  present,  this  would  jus- 
tify the  instruction  if  there  was  the  slightest  evidence  of  the  fact ; 
but  the  evidence  proves  the  contrary  ;  for  they  both  left  Wash- 
ington together  in  the  same  gig,  and  remained  together  during 
the  whole  night,  and  continued  together  until  ten  o'clock  the 
next  day,  when  they  reached  Baltimore ;  therefore  Henry  could 
not  have  burnt  the  treasury  alone ;  all  this  is  proved  by  the  tra- 
verser's own  and  only  witness  to  these  facts ;  therefore  as  no 
other  person  is  charged  to  have  done  the  deed,  or  had  a  share  in 
it,  as  there  is  not  an  atom  of  evidence  inculpating  any  other,  or 
creating  a  suspicion  of  the  agency  of  any  other,  from  which  any 
inference  could  be  drawn  by  the  jury  implicating  any  other;  as 
there  is  no  proof  that  the  Whites  were  separated  after  they  got 
into  the  gig  at  Washington,  before  the  building  was  burnt,  and 
until  they  arrived  at  Baltimore  after  the  building  was  burnt, 
Henry  alone  could  not  have  done  it;  but  if  they  burnt  the  build- 
ing Richard  must  have  been  present  acting  and  participating  in 
it,  or  they  neither  of  them  were  concerned  in  it. 

The  traverser,  then,  must  have  been  a  principal,  or  he  is  inno- 
cent of  the  crime.  There  is  no  evidence  whatever  that  he  could 
have  stood  in  the  relation  of  an  accessory.  It  ought  to  be  proved 
against  him.  The  whole  evidence  in  the  case  negatives  the  pos- 
sibility of  his  having  been  an  accessory,  I  have  too  often  seen 
these  kind  of  lures  thrown  out  like  a  tub  to  the  whale,  to  draw 
the  jury's  attention  from  the  main  object  of  their  inquiry,  and 
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have  regretted  that  such  a  practice  has  so  frequently  obtained 
indulgence ;  but  the  utter  despair  of  being  able  to  correct  the 
evil,  and  the  heat  and  contest  likely  to  ensue  from  such  an  effort 
on  my  part,  has  deterred  me  frequently  from  interference,  though 
often  prompted  to  interpose.  I  should,  for  these  reasons,  refuse 
this  instruction  also  ;  for  if  the  traverser  is  permitted  to  escape 
conviction  by  irrelevant  instructions  and  needless  perplexing 
law  points,  calculated  to  embarrass  a  jury  not  being  skilled  in 
the  science,  nor  possessing  that  professional  tact  and  discrimi- 
nation which  can  alone  be  acquired  by  long  study  and  familiar- 
ity with  the  principles  and  nice  technicalities  of  the  law,  where 
every  word  has  weight,  and  often  a  peculiar  technical  sense,  I 
should  deservedly  incur  the  penalty  of  the  sentence  which  runs 
in  these  words,  "c/wm  reus  absolvitur,  judex  damnatur.''^  ^ 


1  On  a  subsequent  day,  Judge  Thruston  read  in  court  the  following  paper : 
In  the  following  remarks  I  am  furnished  with  an  occasion  of  noticing  certain  charges 
which  have  been  exhibited  against  me  of  arguing  to  the  jury  on  matters  of  fact, 
charges  founded  cither  in  malice  or  a  want  of  a  due  understanding  of  the  true  lines  of 
demarcation  between  matters  of  law  and  matters  of  fact :  this  instruction  affords,  I  say, 
a  fair  occasion  to  give  my  views  of  the  distinction  between  matters  of  law  and  matters 
of  fact,  because  it  is  one  of  my  main  objections  to  the  instruction  that  it  involves  both 
matters  of  law  and  matters  of  fact.  I  take  matters  of  fact  to  be,  in  a  legal  sense,  such 
as  by  competent  testimony,  either  written,  oral,  or  circumstantial,  go  to  prove  the 
allegations  or  averments,  in  any  plea,  ou  wliich  an  issue  is  made  to  be  tried  by  a  jury. 
T  take  matters  of  law  to  he  the  judgment  of  the  law  upon  those  facts,  if  proved  to  the 
satisfaction  of  the  jury. 

If  a  court  give  an  instruction  to  a  jury,  or  charge  a  jury,  such  instruction  or  charge 
must  necessarily  be  hypothetical,  because  the  court  cannot  assert  any  fact  to  be  true, 
or  proved  by  the  evidence,  but  must  leave  such  truth  or  proof  to  be  judged  of  exclu- 
sively by  the  jury;  but  they  may  inform  the  jury  what  the  rule  or  principle  of  law  is, 
if  they  shall  be  satisfied  of  the  truth  of  the  facts  attempted  to  be  proved ;  therefore, 
an  instruction  by  a  court  to  a  jury  is  always  in  this  hypothetical  form  :  "  If  the  jury 
believe  from  the  evidence  so  or  so,  then  the  law  is  so  or  so,"  and  so  must  be  a 
charge  by  the  court  to  the  jury. 

Of  all  nice  questions,  and  among  those  the  least  understood,  is  that  of  what  is  mat- 
ter of  law  and  what  is  matter  of  fact. 

I  cannot,  perhaps,  illustrate  this  question  better,  than  by  taking  for  example  the  in- 
struction given  by  the  Court  to  the  jury  in  Richard  White's  case,  transcribed  below, 
on  which  I  think  it  will  be  made  apparent,  to  any  intelligent  mind,  possessing  the 
faculty  of  rational  discrimination,  that  in  that  memorable  instruction  the  Court  did  so 
confound  law  and  fact,  that  in  the  hypothetical  part  of  the  instruction  matter  of  law  is 
stated  as  matter  of  fact,  and  that  on  the  legal  inference  or  rule  of  law,  as  laid  down  by 
the  Court,  drawn  from  the  supposed  matter  of  fact,  they  have  based  the  rule  upon 
both  matters  of  law  and  matters  of  fact. 

As  no  objection  was  made  to  the  instruction  on  this  ground,  it  seems  clear,  that  the 
Attorney  for  the  United  States  did  not  discern  this  valid  objection  to  the  instruction, 
or  was  deceived  by  the  want  of  clear  perceptions  of  the  distinction  between  matter  of 
law  and  matter  of  fact.     The  instruction  was  in  these  words,  namely  : 

"  If  the  jury  believe  from  the  evidence  that  the  departure  from  this  district  by  the 
traverser,  on  the  evening  of  the  30th  of  March,  1833,  or  at  any  time  afterwards  within 
two  years,  M'as,  for  the  purpose  or  with  a  view  to  avoid  punishment  for  the  offence  of 
burning  the  treasury  building,  or  for  any  other  offence,  this  was  a  fleeing  from  justice, 
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MonsELL,  J.,  thought  there  was  evidence  enough  to  justify 
the  prayer  of  the  defendant's  counsel  for  the  instruction  as  to 
the  question  of  principal  or  accessory. 


and  the  statutes  of  limitations  is  no  bar ;  unless  the  jury  should  also  believe  that  the 
said  prisoner  afterwards  returned  to  the  county  of  Wasliington,  and  that  his  return  was 
so  open  and  public,  and  under  such  circumstances,  that  opportunity  was  afforded  l)y 
the  use  of  ordinary  diligence  and  due  means  to  have  arrested  him  ;  and  that  two  years 
and  more  have  elapsed  from  that  period  to  tiie  time  of  finding  the  indictment  in  this 
case." 

Now  the  Court  heard  all  the  evidence  which  the  jury  did,  relating  to  the  traverser's 
return,  and  of  its  openness  and  publicity,  and  all  the  circumstances  attending  such  re- 
turn, and  wliat  was  that  evidence  ?  as  follows  : 

The  traverser  came  to  this  city  on  Sunday  evening  in  the  stage,  as  he  said,  from 
Baltimore,  and  lodged  at  Mrs.  Howard's,  a  Ijoarding-house  in  rather  a  retired  part  of 
the  city,  where  he  breakfasted  the  next  morning,  and  after  breakfast  walked,  in  com- 
pany with  Mr.  Howard,  to  the  capitol.  Congress  being  tiien  in  session,  and  went  into 
the  Congress  library  there,  and  left  this  city  before  dinner  the  same  day,  to  go  (as  ho 
said)  to  Leesburg,  in  Virginia. 

This  was  all  the  evidence  of  the  openness  and  publicity  of  the  traverser's  return  and 
the  circumstances  attending  it,  except  that  the  circumstances,  as  proved  by  the  jirose- 
cutor's  witnesses,  very  much  impaired  the  force  of  the  circumstances,  as  bearing  in 
favor  of  the  traverser;  because  competent  evidence  was  offered  to  tiiejury  that  tlie  tra- 
verser was,  at  the  time  of  such  return,  travelling  under  a  feigned  name ;  and  moreover 
the  testimony  of  another  witness,  Mr.  Eaton,  rendered  it  questionable  whether  the  tra- 
verser did  actually  return,  as  stated  by  Howard  and  wife,  at  the  time  alleged  by  them  ; 
but  that  some  other  person,  by  the  name  of  Wliite,  and  not  the  traverser,  was  the  per- 
son supposed  to  be  the  traverser  by  said  Howard  and  wife. 

I  have  thus  stated  all  the  evidence  as  to  tiie  traverser's  return,  and  the  circumstances 
attending  it,  upon  which,  and  which  alone,  the  Court  ought  to  have  instructed  the  jury 
as  to  the  inferences  of  law  upon  those  facts  ;  but  wliat  did  they  do  '?  They  left  tiie  jury 
to  draw  inferences  of  law  themselves,  from  those  facts  ;  and  then,  upon  the  jury's  first 
being  satisfied  with  the  truth  of  those  facts,  and  drawing  such  inferences  of  law  from 
those  facts  as  the  instruction  declares,  they  were  then  to  be  governed  by  the  Court's 
inferences  of  law,  from  tiie  jury's  inferences  of  law,  drawn  from  the  facts. 

When  the  court  inform  the  jury  tiiat  the  statute  of  limitations  is  a  bar,  if  the  jury 
believe  from  the  evidence  that  the  traverser's  return  and  the  circumstances  attending  it 
were  "so  open  and  public,  and  under  such  circumstances,  tliat  opportunity  was  afforded, 
hy  the  use  of  ordinary  dili;/ence  and  due  means,  to  have  arrested  him,"  let  mc  ask 
if  these  underscored  words  are  any  part  of  the  evidence,  or  facts  in  the  case  ;  or  are 
they  not  ratiier  matters  of  law  arising  out  of  the  facts  ?  The  facts  are  stated  in  full 
above,  all  which  the  Court  heard,  and  every  circumstance  connected  witli  tlie  travers- 
er's return,  as  fuliy  as  tiiejury.  Is  it  not  upon  those  facts  only  tliattlie  instruction  of 
the  Court  should  have  been  given,  and  not  upon  the  jury's  opinion  of  the  legal  infer- 
ences from  tiiose  facts  ?  Wliy  should  tlic  Court,  jiossessed  as  they  were  of  every  word 
of  tiie  evidence,  leave  it  to  tlie  jury  to  say  wliat  constituted  openness  and  publicity  ? 
Surely  they  were  as  competent  to  judge  of  tiiis  as  the  jury  1  Is  it  the  exclusive  pro- 
vince of  tlie  jury  to  say  how  much  exposure  of  one's  person,  in  this  or  that  place,  and 
for  what  lengtii  of  time,  amounts,  in  the  eye  of  tlie  law,  to  openness  and  publicity  ? 
But  this  is  not  all ;  the  jury  are  empowered  also  to  determine  other  more  clear  ques- 
tions of  law,  as  inferences  from  the  facts  of  which  evidence  was  offered  by  the  wit- 
nesses; they  are  to  say  that  the  traverser's  return,  &c.,  was  not  only  open  and  public, 
but  under  sucli  circumstances  tiiat  ojiportunity  was  afforded,  by  the  use  of  ordinary  dili- 
gence and  due  means,  to  have  arrested  him.  Arrested  !  l>y  wliom  ?  Opportunity  also  was 
to  be  iiifeiTcd  from  tiie  facts  stated  in  evidence  ;  of  tills  opportunity  the  jury  were  to 
be  the  exclusive  judges.  Now,  opportunity  means  "suitableness  of  circumstances  to 
any  end  ;"  then  opportunity,  in  the  instruction,  means  that  the  traverser  was  in  circum- 
stances suitable  to  be  arrested,  for  that  was  the  end  contemplated  in  the  instruction, 
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C[?ANCH,  C.  J.,  said,  that  the  absence  of  evidence  that  the 
defendant  was  present  at  the  burning,  was  sufficient  to  justify 
the  prayer. 


of  which  the  jury  were  to  be  satisfied,  and  of  which  they  were  to  be  the  judges.  But 
this  opportunity  to  be  arrested,  or  being  in  circumstances  suitable  to  be  arrested,  com- 
prises things  of  which  there  was  not  a  particle  of  evidence ;  there  was  no  evidence 
that  the  government,  or  any  of  its  officers,  or  any  other  person  whatever,  had  the  least 
knowledge  that  the  traverser  was  the  incendiary  of  the  treasury  building,  or,  if  pos- 
sessed of  this  knowledge,  that  he  was  at  that  time  within  the  county  of  Washington. 
How  was  it  possible,  then,  that  the  short  stay  of  the  traverser  in  the  county  of  Wash- 
ington afforded  an  opportunity  or  circumstances  suitable  to  the  end  of  arresting  him  ? 
Here,  then,  it  was  left  to  the  jury  to  say  that  there  was  such  an  opportunity,  when  it  is 
evident  that  it  was  a  moral  impossibility  to  have  arrested  him,  and  an  utter  lack  of 
evidence  to  warrant  an  inference  of  such  opportunity.  Was  it  not,  then,  entirely  a  ques- 
tion of  law  whether  the  evidence  could  authorize  such  inference  by  the  jury?  Was  it 
not  agitated  between  the  judges  as  a  question  of  law,  and  did  not  Judge  Thruston, 
although  overruled  by  the  Court,  state  it  as  his  opinion,  that  to  authorize  such  an  in- 
struction at  all,  the  jury  must  be  satisfied  that  the  traverser  was  known  to  have  been 
the  incendiary,  and  known  to  those  legally  authorized  to  have  arrested  him  to  have 
been  in  the  county  of  Washington  ;  or,  under  such  strong  suspicions  to  have  been  so, 
as  to  have  justified  his  arrest.  It  is  true,  the  other  two  judges  did  verbally  tell  the 
jury  that  such  knowledge  or  suspicion  was  not  necessary  to  have  been  proved ;  then  it 
ought  to  have  been  made  part  of  the  instruction,  before  it  should  have  been  left  to  the  jury 
to  determine  what  circumstances  afforded  an  opjiortunity  to  have  arrested  the  tra- 
verser. Without  appearing  on  the  face  of  the  instruction  itself,  it  makes  the  instruction, 
or  rather  the  important  word  "  opportunity,"  a  perfect  solecism,  a  most  inopportune 
word.  An  instruction  should  contain  on  the  face  of  it  every  thing  material  to  warrant 
its  being  granted  ;  and  should  not  be  patched  up  with  verbal  supplements.  If,  then, 
opportunity  to  arrest  an  offender  is  a  compound  idea,  involving  a  question  of  law,  as  it 
clearly  did  in  this  case,  because  involving,  according  to  the  opinion  of  one  of  the 
judges,  a  knowledge  on  the  part  of  the  government  that  the  traverser  was  the  offender; 
and  this  law  question  was  settled  by  the  Court  overruling,  by  a  majority,  the  judgment 
of  one  of  the  judges,  what  was  this  but  leaving  an  inference  of  law  to  be  drawn  by  the 
jury  from  the  facts  in  the  case  ;  and  as  to  the  point  contested  by  the  judges,  without 
any  evidence  whatever  ?  Again,  if  there  be  doubt  on  this  point,  there  seems  to  be 
none  that  the  other  parts  of  the  instruction  are  questions  of  law.  The  jury  are  left  to 
determine  that  opportunity  was  afforded,  by  the  use  of  ordinary  diligence  and  due 
means,  to  have  arrested  the  traverser.  Here  the  jury  are  to  determine  what  ordinary 
diligence  is ;  that  is  to  say,  that  the  government  were  or  were  not  guilty  of  laches ;  for 
ordinary  diligence  is  the  opposite  of  c/-rtssa  ncgligentia,  or  gross  laches.  Is  laches  a  ques- 
tion of  fact,  or  an  inference  of  law  from  facts  to  be  judged  of  by  the  court  and  not  the  jury  ? 
When  the  Court  hear  all  the  facts,  is  it  not  their  province  to  say  whether  they  imjjute, 
in  the  eye  of  the  law,  laches  or  not  ?  and,  if  asked  to  instruct  the  jury  whether  the  facts 
proved  by  the  evidence  imply  laches  or  not,  shall  a  court  adjudge  that  it  is  the  pro- 
vince of  the  jury,  and  not  theirs,  to  determine  this  point  ?  Again,  the  jury  are  left  to 
judge  of  the  use  of  due  means.  Is  this  a  (juestion  of  law  or  fact  1  Clearly  the  first,  it 
seems  to  me  ;  "  due  means  "  imply  "  lawful  means."  Now  what  are  lawful  means,  is 
a  question  involving  constitutional  law,  as  well  as  common  law.  The  fifth  article  of 
the  amendments  to  the  Constitution  of  the  United  States  declares,  "  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  process  of  law :  "  and  the 
fourth  article  says,  '■  no  warrant  shall  issue  to  seize  the  person  but  upon  probable 
cause,  supported  by  oath  or  affirmation,  describing  the  person  to  be  seized."  Now, 
although  the  Court  had  judicial  notice  that  the  government  were  utterly  ignorant  of 
the  traverser's  having  been  the  incendiary  of  the  treasury  building;  or,  at  least,  that 
there  was  an  absence  of  the  least  evidence  that  any  knowledge  of  his  having  been  such 
incendiary  could  have  been  imputed  to  them,  or  to  any  other  person,  or  that  he  was  in 
the  county  of  Washington  ;  and  that  it  was  impossible,  pursuant  to  the  said  fourth  arti- 

5* 


54  WASHINGTON. 


United  States  v.  White. 


The  jury   retired  to  consider   of    their   verdict  a   little   after 
12  o'clock,  on  Thursday,  the  12th  of  January,  and  having  been 


clc  of  tlic  Constitution,  to  clcscribc  the  person,  sons  to  have  authorized  a  constitutional 
warrant  to  have  boon  issued  to  arrest  him,  or  to  have  enabled  the  government  to  have 
usetl  ''due  means"  to  arrest  him,  yet  they  leave  it  to  the  jury  to  determine  and  ad- 
judi;e  that  these  "  due  means  "  were  in  the  power  of  tlic  government.  ]5ut  to  say 
noliiing  of  this  ignorance  of  the  traverser's  having  been  the  incendiary,  on  the  part  of 
the  government,  and  he  was  in  the  county  of  Wasliington,  arc  not  "  ordinary  diligence  " 
and  "due  means"  pure  questions  of  law  growing  out  of  the  facts  as  proved  by  the 
evidence,  to  1)C  determined  by  tlie  Court  and  not  the  jury  ?  What  is  "ordinary  dili- 
gence '.''  Does  it  mean  "reasonable  diligence  ^"  Then  if  tlic  jury  find  that  tlie 
government  was  afVorded  an  opportunity,  by  "  ordinary  diligence,"'  to  have  arrested 
the  traverser,  and  did  not  do  so,  they  were  guilty  of  "laches,"  and  so  they,  and  not 
tiic  Court,  arc  to  adjudge  wliat  degree  of  negligence  amounts,  in  a  legal  sense,  to 
"laches."  Again,  "due  means"  involve  matters  of  fundamental  as  well  as  common 
law,  as  I  have  shown,  from  tlie  fourth  and  fifth  articles  of  tlie  Constitution.  Did  tlie 
jury  know  that  "  due  means,"  otherwise  "  lawful  means,"  required  an  oatli  to  be  made 
by  a  competent  witness,  charging  the  traverser  as  the  incendiary  ?  that  a  warrant 
must  be  awarded  and  issued  by  a  magistrate  ?  that  this  warrant  must  be  put  into  the 
hands  of,  and  executed  by,  a  sworn  otticer  1  Are  not  all  these  points  of  sheer  law  ? 
Did  the  j my  know,  or  were  they  informed,  that  "due  means"  comprised  all  these 
processes  ?  or  did  tlic  evidence  which  I  have  stated  fully  above,  admitting  the  jury  to 
iiave  I)een  competent  to  judge  of  these  nice  points  of  law,  authorize  the  Court  to  leave 
it  to  the  jury  to  infer  any  sucli  "due  means  ?"  Thus  the  Court,  on  the  aforesaid  in- 
struction, hist  left  it  to  the  jury  to  say  whether  or  not  they  believed  that  the  traverser 
did  return  to  the  county  of  Washington,  in  the  manner  and  under  the  circumstances 
as  stated  by  the  traverser's  witnesses.  This  was  certainly  very  proper.  Although 
there  was  contradictory  and  pretty  strong  evidence  on  the  side  of  the  prosecutor,  it  was 
proper  for  the  jury  to  weigh  the  evidence,  and  to  judge  according  to  their  impressions 
of  it.  These  are  mere  facts  ;  but  the  Court  leave  it  to  the  jury  to  say  whether  or  not 
it  was  so  open  and  jniblic  as,  &c.  This  part  of  the  instruction  is  at  best  (piestiouable  ; 
it  i-:  questionable,  as  the  Court  heard  all  the  evidence,  whether  tliey,  and  not  the  jury, 
shoulil  not  have  adjudged  it  to  have  been  so  "open  '"  and  ••public"  as  to  have  warranted 
the  residue  of  the  instruction.  Then  they  leave  it  to  the  jury  to  say  that  it  was  sufliciently 
"  open"  and  "public"  to  have  alVordcd  an  "opportunity,"  by  "ordinary  diligence" 
and  '•  due  means,"  to  have  arrested  the  traverser.  I  have  endeavored  to  show  that 
the  Court  erred  in  this  jiart  of  the  instruction  ;  for  if  the  jury  were  permitted  to  say 
whether  the  government  liad  used  •'  ordinary  diligence"  or  not.  it  was  leaving  to  them 
to  draw  an  inffreiuc  of  "  laches  "  on  the  part  of  the  government,  which  seems  to  inc 
to  be  a  (piestion  of  law.  They  were  also  ])ermitte(l  to  infer,  that  the  government  did 
not  u-e  due  means  to  arrest  the  traverser:  and  I  have  endeavored  to  show  tiiat  "  due 
m^'an>."  which  are  the  same  as  "  legal  means,"  imolve  (piestions  of  fundamental.  a<  well 
as  common  law.  I  will  now  jircsent  thi~  (|uestion  in  other  asjiccts.  ISuppose  Howard, 
the  only  witness  to  White's  ]iulilic  ex])Osurc  of  himself,  for  he  was  the  only  witness 
who  testilied  tliat  White  was  in  the  Streets  of  Washington,  or  in  the  capitol  and  library 
there:  I  say,  suppose  Ilnward  had  licen  asked  this  ipiestion,  Do  you  think  Wiiile's  ex- 
posure iifhi";  per-on  in  Wa->liiiiL.''ton.  mIicu  lie  walked  from  your  boarding-hou-e  to  the 
ca]iitiil.  ^^<'.,  was  so  open  and  public,  and  under  such  cireumst:inccs,  that  opportunity 
\vas  ati'uriled.  by  ordinary  (liligenee  and  due  means,  to  have  arrested  him  '.  would  he 
not.  if  a  man  "f  rca-onalilc  understandinLT,  say  that  he  could  not  answer  that  (pustion? 
He  would  very  prciprrly  object  that  ordinary  diligence  was  a  matter  of  law  ;  that  he 
Cnuld  lint  -ay  lidw  much  was  to  be  done  bcAn^e  the  government  could  be  pre[)ared  to 
arre~t  hiui  ;  tliai  due  means  was  still  more  perplexing  to  him,  for  he  was  not  lawyer 
cnnu'jh  to  know  what  iliie  means,  or  Icual  means  were  :  but  the  Court  would  not  have 
Iierniitted  sieli  a  ipiestion  to  be  put  to  the  witness,  as  involving  mere  matters  of  o[n- 
nion  on  ].oint>  of  law. 

T,et  II-  now  take  a  vie->\-  of  tliis  iiKtruetion  in  another  as])cct.     Let  us  sup]iose  the 
evidence  of  llo^.vard   and  wife  to   h;ivc    been    irivcn,    statintr   all    the    circumstances 
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out  all  night,  came  into  Court  on  the  niorning  of  the  13th,  and 
said  they  found  the  defendant  guilty  of  burning  the  treasury 
building,  but  acquitted  him  on  the  plea  of  limitations. 


of  the  traverser's  return  to  this  district  as  it  was  given  to  the  jury  by  the  said  witnesses, 
and  the  Attorney  for  the  United  States  had  demurred  to  the  evidence,  it  would  in  that 
case  liave  been  the  exclusive  province  of  the  Court  to  have  judged  of  the  sufficiency  of 
such  evidence,  as  affording  an  available  defence  for  the  traverser.  Would  the  Court 
have  ventured  to  pronounce  that  such  return,  under  the  circumstances,  as  proved  by 
Howard  and  wife,  was  so  open  and  public,  and  under  such  circumstances,  that  oppor- 
tunity was  afforded,  by  the  use  of  ordinary  diligence  and  due  means,  to  have  arrested 
him  y  If  the  Court  would  not  and  could  not  have  drawn  such  inferences,  then  it  should 
not  have  been  left  to  the  jury  to  have  drawn  them.  I  say  the  Court  could  not,  or  at 
any  rate  ought  not  to  have  drawn  such  inferences.  Let  it  be  observed,  that  the  Act  of 
Congress  "  for  punishing  certain  crimes  against  the  United  States,"  has  given  to 
offenders  the  benefit  of  the  two  years'  limitation,  upon  the  sole  condition  of  not  fleeing 
from  justice  ;  that  if  the  condition  be  broken  the  oflendor  has  forfeited  this  benign 
indulgence ;  that  the  Court,  notwithstanding,  have  extended  this  privilege  beyond 
the  letter,  and  adjudged  that,  although  the  olTcnder,  having  forfeited  the  privi- 
lege, may  be  restored  to  it  by  returning  to  the  district,  and  exposing  his  person 
to  arrest.  This  is  clearly,  if  any  thing,  an  equitable  extension  of  tlie  terms  on 
which  the  offender  may  claim  the  benefit  of  the  limitation.  There  is  no  such 
provision  in  the  law.  If  the  Court  will  thus  stretch  the  law  to  embrace  what 
they  suppose  to  be  an  equitable  construction  of  it,  should  they  not  at  least  pay 
some  regard  to  fairness  and  equal  justice  ?  and  not  cause  such  equitable  construc- 
tion (if  it  can  be  so  called)  to  bear  altogether  on  one  side  ?  Now,  although  it  may  be 
admitted,  that  if  two  years  elapse  from  the  commission  of  the  offence  to  the  finding  of 
the  indictment,  that  the  offender  is  absolved,  by  the  clause  of  limitation,  from  liability 
to  punishment,  although  the  government  remained  in  perfect  ignorance  of  his  having 
been  the  offender,  yet  very  different  ought  the  construction  to  be  when  the  Court  un- 
dertake to  add  new  terms  to  the  law,  and  adjudge  that  if  the  offender  having  once 
fled,  and  thus  forfeited  the  benefit  of  the  two  years'  limitation,  that  he  may  be  restored 
to  it  by  returning  to  the  district,  and  remaining  therein  half  a  day,  the  government 
being  entirely  ignorant  that  he  was  the  incendiary,  or  that  he  was  here.  What  kind 
of  equity  is  this  ?  It  was  morally  impossible  that  the  government  could  have  arrested 
him,  even  had  his  stay  here  been  ever  so  long  or  ever  so  public,  unless  sucli  knowledge 
can  l)e  forced  upon  them.  Let  it  be  understood,  that  by  the  government  I  mean  those 
executive  officers  representing  the  government,  whose  especial  duty  it  is  to  arrest  and 
bring  to  punishment  violators  of  the  law.  If,  with  such  knowledge  that  the  traverser 
was  the  offender,  and  that  he  was  here,  in  reach  of  legal  process,  the  governmetit  neg- 
lected for  two  years  to  have  here  arrested  him,  then  indeed  laches  might  reasonably  be 
imputed  to  them,  and  there  would  have  been  something  like  reciprocity  and  fairness  in 
such  construction  of  the  statute. 

I  have  been  utterly  in  the  dark,  as  to  the  gi-ounds  upon  which  the  aforesaid  instruc- 
tion was  given  to  the  jury,  inasmuch  as  the  Court  have  assigned  no  reasons  for  having 
given  it.  It  cannot  be  from  any  analogy  drawn  from  the  statutes  of  limitation  in  civil 
cases,  because  it  is  an  express  provision  of  the  statute,  that  if  the  debtor  returns  to  the 
county  after  absconding,  that  the  creditor  must  sue  him  within  the  time  mentioned  in  the 
law  after  such  return,  or  the  debtor  shall  have  the  benefit  of  the  limitation  ;  if  he  do 
not  so  sue,  there  would  be  laches  without  excuse,  because  the  debtor  is  not  only  in  such 
case  within  reach  of  process,  but  is  known  to  his  creditor,  and  the  law  ex])ressly  de- 
clares that  the  time  limited  for  bringing  suit  shall  commence  from  the  date  of  the 
debtor's  return.  But  the  government  did  not  know  that  tlie  traverser  was  the  offender, 
and  therefore  it  was  morally  impossible  to  have  arrested  him.  Here  the  analogy  fails. 
It  fails  also  in  this  :  the  law  of  Maryland  expressly  gives  the  benefit  of  the  limitation 
to  the  returning  debtor,  and  dates  the  commencement  of  the  running  of  the  time  from 
the  period  of  the  debtor's  return.  But  the  Act  of  Congress  dates  the  commencement 
of  the  two  years  from  the  time  of  the  commission  of  tlie  offence  :  but  the  Court  have 
amended  the  statute,  and  declared  that  the  time  for  the  commencement  of  the  running 
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This  not  being  a  formal  verdict,  it  was  agreed  that  the  district 
attorney,  and  the  counsel  for  the  defendant,  should  each  submit 


of  the  two  years  sliall  be  that  of  the  return  of  the  offender  to  tliis  district.  Here  also 
the  analo^^y  fails.  Such  new  date  of  the  bcginnin-;  of  the  time  of  limitation  was  in 
Maryhind  by  express  statutory  provi.sion  ;  here  it  was  fixed  by  a  judicial  supplement 
to  the  act  of  Conj^rcss. 

Again  ;  admitting  for  argument's  sake  that  the  Court  were  right  in  annexing  this 
supplement  to  the  Act  of  Congress,  and  in  leaving  also  to  the  jury  to  draw  the  ques- 
tionable inferences  above  descantctl  on  from  this  supplementary  extension  of  the  act, 
yet  is  it  not  a  rigorous  and  severe  construction  of  this  supplement,  to  subject  the  go- 
vernment to  the  penalties  consequent  upon  laches,  for  having  omitted  one  occasion 
only  of  arresting  the  offender,  where  the  time  of  his  stay  in  this  county  was  so  short, 
and  his  exposure  of  his  person  so  limited,  that  it  would  have  been  an  uncommon  acci- 
dent if  he  should  have  been  seen  by  any  of  those  executive  officers  of  the  government 
■whose  peculiar  province  it  is  to  arrest  offenders,  and  would  have  required  uncommon 
industry  to  have  obtained  the  due  means  of  arresting  him  ?  Some  one  must  be  found 
to  charge  the  offender  on  oath.  It  cannot  be  presumed,  that  he  could  have  been 
known  to  everybody  either  to  have  been  the  offender  or  that  he  was  in  the  county. 
Sujjposc  he  was  known  to  the  President  and  cabinet  to  have  been  tlie  olTender.  Did 
any  of  thenr  see  him,  or  know  that  he  was  here  1  Suppose  the  marshal  had  this 
knowledge;  did  he  see  him,  or  know  that  he  was  here?  Did  any  dc])uty  mar^Iial  or 
constable  see  him,  or  know  that  he  wr.s  here  ?  Did  any  of  these  oiiicers,  admitting 
that  Kichard  White  was  known  to  have  been  the  incendiary,  know  his  person  .'  Now 
by  the  Court's  instruction  the  government  had  two  years  from  the  time  of  White's 
return  as  aforesaid  to  have  arrested  him ;  is  it  not  a  hard,  and  a  rigorous,  severe,  and 
unequal  interpretation  of  the  Court's  own  suj)plement  to  the  law,  to  subject  them 
to  the  forfeiture  of  their  right  to  prosecute  and  punish  the  transgressor,  because  they 
did  not  seize  one  single  and  questionable  chance  of  arresting  him,  only  within  the 
possibility  of  their  having  done  so,  within  the  whole  two  years  .' 

Let  us  again  take  anotiicr  view  of  this  instruction.  After  having  been  given  to  the 
jury,  they  witlidraw  to  their  room  ;  the  foreman  takes  up  the  instruction  and  reads  it 
to  the  jury  :  sujiposc,  then,  one  of  the  jury  rises,  (and  it  is  a  matter  of  surprise  to  me 
that  it  di(l  not  so  happen,)  and  says,  Mr.  Foreman,  if  I  understand  this  instruction, 
we  arc  authorized  to  say,  that  if  ordinary  diligence,  and  due  means  were  used.  White 
might  have  been  arrested  :  now,  Mr.  Foreman,  I  do  not  know  what  due  means  are,  I 
am  not  lawyer  enough  to  know  this  ;  I  therefore  cannot  say,  unless  I  know  what  these 
due  means  arc,  that  are  to  be  used,  whether  White's  stay  here  was  long  enough  to 
have  provided  them;  I  therefore  cannot  judge  whether  by  ordinary  diligence,  he 
could  have  been  arrested  or  not.  Now  here  is  matter  of  sheer  law,  that  ouglit  to  have 
puzzled  any  jury,  (and  that  they  were  not  so  puzzled  is  matter  of  surprise,)  which  the 
Court  ])erinitted  the  jury  to  ]iass  ui)on,  not  as  facts  to  be  found  by  them,  as  the  basis 
of  the  Court's  inference  of  law,  but  as  inferences  of  law  to  be  drawn  by  tlieniselves 
from  the  facts  as  detailed  by  the  witnesses.  Well,  let  us  suj)pose  the  foreman,  (and  no 
improbable  sui)position.)  no  better  lawyer  than  the  juryman  who  aj)plied  to  him  for 
information  of  what  due  means  were,  in  the  contemplation  of  law  !  how  could  they 
get  on  !  The  next  step  would  have  been,  to  come  into  court  to  ask  for  explanation  of 
those  terms  of  line  legal  imjiort.  Su[)iiose  them  in  court;  the  foreman  says,  INIa}'  it 
fileaso  your  honors,  we  are  at  a  stand  ;  we  do  not  know  what  due  means  signify 
aceonliug  to  law;  it  seems  to  us  that  the  Court  have  devolved  upon  us  the  duty  of 
drawing  inferences  of  law  from  facts,  and  wc  believe  that  our  province  is  to  iind 
facts,  and  leave  to  the  court  to  draw  inferences  of  law ;  but  if  we  are  bound  to 
draw  these  inferences,  wc  beg  your  honors  to  tell  ns,  what  tliosc  due  means,  mentionctl 
in  the  instruction,  are  ;  for  we  are  not  learned  in  the  law,  and  believe  that  some  cere- 
monies arc  necessary  before  an  American  citizen  can  be  subject  to  be  seized  in  his  ]ier- 
son,  and  we  do  not  know  what  those  ceremonies  arc.  The  Court,  to  satisfy  these 
iiKpiiries  of  tlie  jury,  would  say  to  tlieni:  (ientlemen,  it  is  very  true,  that  what  con- 
stitutes a  legal  or  due  arrest  of  a  citizen,  is  matter  of  law,  and  often  of  nice  law  ;  the 
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to  the  jury  such  form  of  a  verdict  as  he  supposed  would  be  con- 
formable  to  the   intention    of   the  jury,   and    that  they  should 


fourth  and  fifth  articles  of  the  amendments  to  the  Constitution  of  the  United  States, 
will  teach  you  what  is  to  be  done,  to  justify  the  seizure  of  a  citizen's  person ;  there 
mu^t  liave  been  an  oath  made,  by  some  competent  witness,  that  White  was  the  incen- 
diary, and  was  in  this  county :  this  oath  to  be  made  before  a  magistrate ;  he  must 
then  work  out  his  warrant  directed  for  the  apprehension  of  White  ;  then  this  warrant 
must  be  put  into  the  hands  of  some  sworn  otheer.  to  execute ;  and  then  he  must  find 
out  White  in  order  to  arrest  him  ;  these  are  the  due  means,  or  legal  means  meant  by 
the  instruction ;  but  the  foreman  would  very  naturally  reply,  May  it  jdcase  your 
honors,  we  did  not  know  all  this  law;  liad  tlie  Court  stated  specifically  in  the  instruc- 
tion what  was  necessary  to  be  done  under  the  terms,  due  means,  we  might,  pcrliaps, 
have  saved  the  court  the  trouble ;  we  humbly  conceive,  all  these  processes  of  law 
should  have  been  specially  set  forth  in  the  instruction.  Again,  as  to  this  word  oppor- 
tunity. It  was  leaving  to  the  jury  to  say  that  there  was  opportunity  to  have 
ari'csted  White,  when  by  the  very  terms  of  the  verbal  part  of  the  instruction,  it  is 
manifest  there  was  no  opportunity  for  exe<;uting  such  purpose ;  for  there  was  no 
evidence  that  the  government,  or  those  representing  the  government,  and  whose 
peculiar  duty  it  is  to  arrest  offenders,  did  know  that  White  was  the  oflTcnder,  or  that 
he  was  even  in  this  county  at  the  time  alluded  to  in  the  instruction  ;  it  was  morally 
impossilile,  if  even  tliere  was  a  physical  possibility  to  iiave  arrested  him,  to  have  done 
so,  and  yet  the  Court  leave  it  to  the  jury  to  say  that  there  was  such  opportunity,  and 
at  the  same  time  inform  them,  that  it  was  not  material  to  constitute  this  ojiporiunity, 
that  White  should  have  Ix'cn  known  to  liave  been  the  oticndcr.  Now  is  not  tliis 
knowledge  indispensably  necessary  to  create  the  opportunity  ?  The  Avord  opportunity, 
therefore,  was  too  broad  and  comprehensive  a  term  to  have  been  used  in  the  instruction  ; 
the  evidence  did  not  justify  it :  to  have  presented  this  opportunity,  knowledge  of  the 
offeniler  was  rc(pured.  It  is  one  of  the  natural  elements  or  ingredients  of  opportunity, 
one  of  tho^o  suitable  and  indis]iensable  to  the  end  of  arresting  White;  for  witliout  it,  it 
was  not  possible  to  have  attained  that  end.  It  was  a  contradiction  in  terms,  to  leave  it 
to  the  jury  to  say  there  was  such  opportunity,  and  at  the  same  time  tell  them  that  one 
of  the  essential  elements  or  ingredients  of  this  opportunity  need  not  be  or  exist;  it 
therefore  seems  to  me  that  what  the  Court  should  have  said  was,  that  if  White's 
appearance  in  this  county,  was  in  their  estimation  sufticiently  ojien  and  ]uiblic,  that 
then  they  might  judge  and  say  if  they  so  thought,  that  there  was  time  enough  and  not 
opportunity  afibrded  thereby,  l)y  the  duration  of  his  stay  in  this  county,  to  have  arrested 
him;  but  to  leave  it  to  the  jury,  liy  the  written  part  of  the  instruction,  to  say  that  there 
was  this  opi)ortunity,  when  by  the  verbal  part  of  the  instruction,  informing  them 
that  knowledge  of  White's  being  the  incendiary  was  not  necessary,  for  want  of  which 
it  was  morally  impossible  to  have  arrested  him,  was  leaving  to  the  jury  to  lind  that  a 
thing  imi)Ossil)le  to  be  done,  might  nevertheless  be  done.  In  fact,  taking  the  whole 
of  the  instruction  together,  the  verbal  part,  and  the  written  part,  the  whole  was  rendered 
a  /;/o  ill-  se.  The  word  opportunity,  then,  should  not  have  been  in  the  instruction  ;  but 
it  seems  to  me  that  to  have  made  it  conformable  with  the  true  meaning  of  the  Court, 
it  should  have  run  thus;  ''unless  the  jury  should  also  believe  that  the  traverser  after- 
M-ards  returned  to  this  county,  and  his  return  was  so  open  and  public,  and  under  such 
circumstances  that  (had  the  government  known  that  he  was  tiie  incendiary)  they 
ought  to  have  known  that  he  was  in  this  county,  and  that  his  stay  here  was  long 
enough,  liy  the  use  of  ordinary  diligence  and  due  means,  to  have  arrested  him.  This 
form  of  instruction  would  have  left  to  the  jury  to  find  precisely  wliat  the  Court  meant 
to  have  left  to  them ;  namely,  that  the  traverser  was  here  so  openly  and  publicly,  and 
under  such  circumstances,  that  the  government  might,  by  ordinary  diligence  and  due 
means,  have  discovered  that  he  was  here,  and  had  time  enough,  with  such  knowledge, 
to  have  arrested  him.  Tliis  was  certainly  all  that  the  Court  did  mean  to  leave  to  the 
jury;  but  to  leave  to  the  jury  to  say  that"  there  was  opportunity  to  have  arrested  him, 
was  leaving  them  to  find,  that  which  the  very  terms  of  the  instruction,  taking  the 
verbal  and  written  parts  together,  was  what  was  impossible  to  have  been  found. 


58  WASHINGTON. 


United  States  v.  White. 


retire  and  bring  in  their  verdict  in  that  form  which  they  found 
correct.  After  retiring,  the  jury  returned  and  delivered  their 
verdict  in  the  form  prepared  by  the  defendant's  counsel,  as 
follows:  "  We  of  the  jury  are  of  opinion  that  theoflence  as  charged 
was  committed  by  the  prisoner ;  and  find  him  not  guilty  upon 
the  plea  of  limitations,  more  than  two  years  having  elapsed,  from 
the  committing  of  the  offence  to  the  finding  of  the  indictment." 

This  verdict  was  recorded  ;  and  on  18th  of  January,  1837,  Mr. 
J.R.  Key,  for  the  United  States,  moved  for  a  venire  de  novo,  and 
the  defendant's  counsel  moved  for  judgment  in  favor  of  the 
defendant,  upon  the  verdict. 

In  support  of  the  motion  for  a  venire  de  novo,  Mr.  J.  R.  Key 
contended  that  the  verdict  was  argumentative,  and  imperfect,  in 
not  finding  the  matter  in  issue,  which,  if  the  limitation  of  time 
had  been  specially  pleaded,  and  the  pleadings  made  up  at  full 
length,  would  have  been,  either  whether  the  defendant  fied  from 
justice,  or  whether,  after  fleeing,  he  returned,  &c.,  so  that  he 
might  have  been  arrested.  Upon  this  point  he  cited  the  opinion 
of  this  Court  in  Walkins^s  case,  published  in  the  National  Journal 
of  29th  July,  1829.  Co.  Lit.  227  a,  and  United  States  v.  Fatter- 
son,  2  Wheat.  221,  225. 

(MoRSKLL,  J.,  suggested  a  query  whether  the  finding  of  the 
defendant  not  guilty  upon  the  plea  of  limitations,  if  it  stood 
alone,  would  not  be  a  sulficient  finding  of  the  issue  joined  upon 
the  plea  of  limitations ;  and  if  so,  whether  the  words  "  more 
than  two  years  having  elapsed,"  &c.  might  not  be  considered 
and  rejected  as  surplusage. 

Thrustox,  J.,  thought  that  if  an  issue  had  been  joined  upon 
the  plea  of  limitations,  it  would  have  been  upon  the  fleeing  from 
justice  ;  or  upon  the  return  of  the  defendant  within  two  years.) 

3Tr.  J.  R.  Key,  if  the  issue  before  the  jury  had  been  whether 
he  fled,  or  returned,  &c.  Some  of  the  jurors  may  have  been  of 
one  opinion,  and  some  of  another,  upon  those  points,  but  all 
may  have  agreed  that  the  two  years  had  expired,  &;c.,  for  that 
fact  was  not  disputed.  It  is  like  the  case  upon  the  issue  of 
solvit  ad  diem,  cited  in  8  Wheeler,  312,  from  6  New  Ilamjishire 
Rep.  104.  Mr.  Key  also  cited  Rowe  v.  Hunting-ton,  Vaughan, 
7"),  70  ;  5  Burr.  2(3(52  ;  Evans's  Harris,  Ent.  335  ;  CoJ/in  v.  Jones, 
11  Pickering,  45  ;   Triplelt  v.  Micon,  1  Randolph,  269. 

Mr.  R.  J.  Brent,  for  the  defendant,  contra.  This  is  not  an 
argumentative  verdict,  the  words  "  more  than  two  years  having 
elapsed,"  &:c.,  may  be  rejected  as  surplusage.  The  jury  have 
found  that  more  than  two  years  had  elapsed,  &c.  which  is  a  bar; 
and  the  pleadings  do  not  show  that  the  fleeing  from  justice  was 
in  issue;  nor  that  the  United  States  would  have  so  rej)lied.     It 
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was  incumbent  upon  the  United  States  to  show  that  the  offence 
was  committed  within  two  years  next  before  the  finding  of  the 
indictment.  Lord  Raymond,  1521.  The  jury  are  not  bound  to 
find  a  negative  in  any  case.  1  Wilson,  57.  By  finding  for  the 
defendant  on  the  plea  of  limitations,  they  have  in  effect  found 
that  he  did  not  flee  from  justice,  or  that  there  was  no  evidence 
of  it. 

In  pleading  a  statute,  it  is  not  necessary  to  show  that  the 
defendant  is  not  within  the  proviso.  The  verdict,  therefore,  is 
not  imperfect.  Every  thing  not  found  in  favor  of  the  plaintiff 
is  negatived.  2  Lord  Raym.  1585;  1  Wils.  5d,  56;  1  T.  R. 
141 ;  Worleij  v.  Isbel,  1  Bibb,  250 ;  2  Burr.  698 ;  Hobart,  54. 
Verdicts  are  to  be  favored.  3  T.  R.  659 ;  Garland  v.  Bug-g;  1 
Hen.  &  Mun.  377. 

The  jury  could  not  have  found  the  defendant  not  guilty  on  the 
plea  of  limitations,  if  the  United  States  had  proved  the  fleeing 
from  justice.  Surplusage  does  not  vitiate.  Com.  Dig.  252, 
Pleader,  ^  28 ;  2  Com.  JDig.  258,  s.  41 ;  Thompson  v.  Betton,  14 
Jolinson,  86. 

Even  if  the  clause  of  limitation  had  been  specially  pleaded, 
and  the  pleadings  had  run  on  to  the  issue  whether  the  defendant 
openly  returned  after  fleeing  from  justice,  and  the  verdict  had 
been  that  they  find  for  the  defendant  upon  the  plea  of  lirnita- 
tion^^,  it  would,  in  effect,  have  been  a  finding  of  the  issue  for  the 
defendant. 

The  defendant's  counsel  offered  to  read  the  aflidavits  of  some 
of  the  jurors  as  to  their  intention  in  finding  the  verdict,  but  the 
Court,  nc7n.  con.  refused  to  hear  them.  (See  WoodfalVs  case,  5 
Burr.  2665.) 

3Ir.  F.  S.  Key,  in  reply.  The  issue  upon  the  plea  of  limita- 
tion would  have  been,  whether  the  defendant  fled  or  returned,  &c. 
The  verdict  does  not  find  the  fact  one  way  or  the  other,  but  has 
found  a  fact  not  in  issue.  It  is  therefore  imperfect;  and  it  gives 
a  reason  for  that  finding;  it  is  therefore  argumentative  and  void. 

The  United  States  were  not  bound  to  aver,  in  the  indictment, 
that  the  offence  was  committed  within  the  two  years;  but  the 
defendant  must  plead,  or  allege  it  affirmatively,  namely,  that 
more  than  two  years  had  elapsed,  &c.  Com.  Dig.,  Pleader,  s.  22; 
Hobart,  54,  note  2,  to  the  American  edition. 

The  Court,  (Craxch,  C.  J.  conlrd,)  awarded  a  venire  de  novo. 

MoRSELL,  J.,  was  of  opinion  that  the  verdict  was  argumenta- 
tive, and  therefore  bad. 

Craxch,  C.  J.,  delivered  the  following  opinion  :  "  This  is  an 
indictment  against  Richard  H.  White,  lor  burning  the  treasury 
building  on  the  30th  of  March,  1833.  The  indictment  was  not 
found  until  the  30th  of  March,  1836. 
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In  a  criminal  case  the  defendant  is  permitted  to  avail  himself 
of  the  limitation  of  the  statute  of  April  30,  1790,  upon  the 
general  issue,  and  the  United  States  may  rebut  it  by  evidence 
that  the  defendant  was  a  person  fleeing  from  justice  ;  and  if  the 
United  States  can  show  that  at  any  time  during  the  two  years 
he  fled,  the  defendant  (according  to  the  opinion  of  the  Court 
given  upon  the  trial)  may  rebut  this  by  evidence  that  he  appeared 
publicly  and  notoriously,  so  that  by  reasonable  diligence  he 
might  have  been  arrested.  Sucii  was  the  course  in  the  present 
case,  and  the  jury  found  the  following  verdict:  "  We,  the  jury, 
are  of  opinion,  that  the  olTence  as  charged  was  committed  by 
the  prisoner,  but  find  him  not  guilty  upon  the  plea  of  limita- 
tions; more  than  two  years  having  elapsed  from  the  committing 
of  the  offence  to  the  finding  of  the  indictment." 

Upon  this  verdict  the  defendant  has  moved  for  judgment  in 
his  favor;  and  the  attorney  for  the  United  States,  has  moved  for 
a  venire  de  novo,  upon  the  ground  that  the  verdict  is  imperfect. 

In  criminal  cases,  the  pleadings  subsequent  to  the  indictment 
are  generally  considered  as  ore  tenus. 

If  they  had,  in  this  case,  been  reduced  to  writing,  so  far  as 
they  relate  to  the  limitation  of  time,  the  defendant  would  have 
pleaded  in  substance  that  the  indictment  was  not  found  within 
two  years  from  the  time  of  committing  the  supposed  ofTence ;  to 
this  the  United  States  would  have  replied  that  the  defendant  was 
a  person  "  fleeing  from  justice  ;"  to  this  replication  the  defendant 
might  have  put  in  a  general  rejoinder,  upon  which  an  issue 
might  have  been  joined;  or  he  might  have  replied  (according  to 
the  opinion  of  the  Court  given  on  the  trial)  that,  after  so  fleeing, 
he  returned,  and  appeared  openly,  publicly,  and  notoriously  in 
this  district,  or  elsewhere  in  the  United  States,  so  that  with 
reasonable  diligence  he  might  have  been  arrested;  to  which  the 
United  States  would  have  put  in  a.  general  surrejoinder,  upon 
which  the  issue  might  have  been  joined,  so  that  the  plea  of 
limitations  would  have  resulted  in  an  issue  upon  the  fact  of  flight, 
or  the  fact  of  return,  Sec.  There  would  tiien  have  been  two 
issues  for  the  jury  to  try.  1st.  The  general  issue  of  not  guilty; 
and  2dly,  The  issue  raised  upon  the  plea  of  limitations.  If  the 
jury  had  found  either  issue  for  the  defendant,  it  would  have 
been  sulficient  for  judgment  in  his  favor.  If  the  jury  liad  said 
that  upon  the  first  issue  they  find  the  defendant  guilty,  and  upon 
the  second  they  find  for  the  defendant,  their  verdict  would,  in 
such  a  state  of  the  pleadings,  have  been  good. 

I  think  this  case  must  be  considered  as  if  such  had  been 
the  pleadings  upon  the  record,  and  such  the  verdict.  A  verdict 
is  not  subject  to  the  nice   criticisms   which   may   be   applied  to 
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special  pleadings.  If  the  issues  are  substantially,  though  inform- 
ally found,  the  court  may  work  it  into  form.  Haivksv.  Crofton, 
2  Burr.  699. 

As  to  the  first  issue  the  jury  say,  they  "  are  of  opinion  that 
the  offence,  as  charged,  was  committed  by  the  prisoner."  This 
seems  to  be  a  clear  finding  the  defendantguilty  upon  the  general 
issue.  As  to  the  2d  issue,  they  ''find  him  not  guilty  upon  the 
plea  of  limitations."  This,  I  think,  is  substantially  a  finding  of 
the  issue  upon  the  plea  of  limitations,  for  the  defendant.  It  is 
perhaps  informal  to  say  that  they  find  the  defendant  not  guilty 
on  the  plea  of  limitations,  but  I  have  no  doubt  that  their  meaning 
was  that  they  found  the  issue,  upon  that  plea,  for  the  defendant. 
And  the  issue  upon  that  plea,  according  to  the  conduct  and 
argument  of  the  parties  before  the  jury,  and  the  instructions  given 
by  the  Court,  was  either,  whether  the  defendant  was  a  person 
fleeing  from  justice,  or  whether,  after  fleeing,  he  returned  openly, 
&c.,  so  that  with  reasonable  diligence  he  might  have  been  arrested. 

This,  certainly,  is  not  a  special  verdict  purporting  to  state  all 
the  facts  proved  to  the  satisfaction  of  the  jury,  and  referring  the 
matter  of  law  to  the  Court :  nor  is  it  a  partial  verdict,  finding 
the  defendant  guilty  of  part,  and  acquitting  him  of  the  residue 
of  the  charge ;  nor  do  I  think  it  an  imperfect  verdict,  for  it 
answers  substantially  to  the  whole  issue,  or  issues  in  the  case. 
And  I  think  that  the  latter  words,  "  more  than  two  years  having 
elapsed,"  &c.,  may  be  rejected  as  surplusage.  They  only  state  a 
fact  admitted  by  the  pleadings  if  made  up  in  form,  and  do  not 
purport  to  be  the  only  fact  upon  which  their  finding  is  founded. 
They  create  no  repugnancy  in  the  verdict;  and  "  if  the  jury  find 
the  point  in  issue,  and  also  another  matter  out  of  the  issue,  the 
latter  finding,"  (says  Mr.  Justice  Story  in  the  case  of  Stearns  v. 
Barrett,  1  Mason,  153,)  "  is  void  and  may  be  rejected  as  surplus- 
age," The  fact,  that  two  years  had  elapsed,  was  a  matter  out 
of  the  issue,  for  it  was  admitted  in  the  pleadings."  So  if  they 
find  a  matter  within  the  issue,  if  it  be  not  contradictory,  it  may  be 
rejected  as  surplusage.  Sufficient  is  found  to  enable  the  Court 
to  collect  the  point  in  issue  out  of  the  verdict;  and  if  so,  the 
same  learned  judge,  in  the  same  case,  says, "  it  will  be  sufficient." 
I  think  the  verdict  is  "  expressed  substantially  in  the  terms  of 
the  issue,"  and  is  therefore  sufficient  ground  of  a  final  judgment 
for  the  defendant. 

The  Court,  however,  is  of  a  different  opinion,  and  a  venire  de 
novo  is  awarded.  ^ 


1  It  was  also  said  that  the  verdict  is  argumentative,  and  Com.  Dig.  Pleader,  §  22 
was  cited.    '•  So  in  all  cases,  a  general  verdict  which  finds  the  j^oint  in  issue  by  -way 
VOL.  V.  6 
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In  a  prosecution  for  practising  in  the  medical  art  and  receiving  payment  therefor,  in 
the  District  of  Columbia,  without  having  first  obtained  a  license  from  the  medical 
board  of  examiners  of  that  district,  or  producing  a  diploma,  the  Court  will  not  com- 
pel a  witness  to  produce  the  medicine  which  he  received  from  the  defendant. 

In  sudi  a  prosecution  the  Court  will  not  permit  the  United  States  to  examine  wit- 
nesses as  to  any  specific  instances,  of  which  previous  notice  has  not  been  given. 

The  application,  by  an  oculist,  of  a  liquid  to  the  eyes,  is  not  the  practice  of  medicine, 
but  rather  of  surgery. 

In  such  a  prosecution,  it  is  competent  for  the  defendant  to  show  that  the  charter  was 
vacated  by  non-user,  and  that  there  was  no  board  of  examiners  de  jure. 

A  board  of  examiners,  not  elected  and  continued  in  being  by  filling  up  vacancies,  but 
elected  annually,  is  not  a  legal  board. 

It  is  incumbent  upon  tlic  United  States  to  show  that  the  medical  society  had  a  corpo- 
rate existence  at  the  time  when,  &c. ;  that  the  board  of  examiners  was  originally 
elected  by,  at  least,  seven  of  the  members  of  the  society  ;  and  that  the  oflicers  were 
duly  aj)pointcd ;  and  that,  although  the  minutes  of  the  proceedings  of  the  society 
should  be  lost,  tlie  United  States  must  prove  their  contents,  and  show  that  at  the 
time  when,  &c.,  there  was  a  competent  board  of  examiners  de  jure. 

An  information  in  the  nature  of  a  quo  warranto  will  not  be  issued  at  the  suit  of  an  in- 
dividual alone,  to  try  tlic  validity  of  a  private  corporation.  But  upon  an  indictment 
for  a  violation  of  the  charter,  the  defendant  may  show  that  the  charter  was  vacated. 

A  license  to  practise  medicine  is  not  necessary,  if  there  be  no  board  of  examiners  de 
jure. 

In  this  case  there  were  five  indictments  successively  found 
against  the  defendant. 

1.  The  first,  in  general  terms,  charged  that  the  defendant,  on 
the  15th  of  December,  1836,  at,  &c.,  "  did  practise,  within  the 
county  and  district  aforesaid,  in  the  medical  art,  and  receive  pay- 
ment for  his  services,  without  first  having  obtained  a  license 
from  the  medical  board  of  examiners  of  the  District  of  Columbia, 

of  argument,  is  void,  though  the  argument  or  inference  is  necessary."  Vaugh.  75.  This 
is  a  dictum  of  Vaughan,  in  arguing  the  case  of  liowc  v.  J htntington,  upon  a  special 
verdict,  and  is  an  inference  which  he  draws  from  a  case  which  he  cites  from  2  Roll. 
Al).  G93.     Barrji  v.  Vlidlips,  N.  30,  (meaning  Baugli  v.  Phillips,  1.  30.) 

Tlie  case  in  Rolle  is  this,  "  In  an  action  of  del)t  for  £20,  if  tlic  defendant  plead 
guod  solvit  le  .£20,  and  the  issue  is  an  solvit  ceo  ou  ncmrj,  and  the  verdict  is  quod  dihet  le 
£20,  this  is  not  good,  because  it  is  only  by  argument.  M.  13  Jae.  B.  II.  inter  liaugh 
and  Phillips,  adjudged  on  writ  of  error."  S.  C.  I  Rolle,  Rep.  257.  Here  tiie  issue 
was  not  directly  found,  and  the  fact  in  issue,  (namely,  whether  the  defendant  had  jiaid 
the  .C20,)  could  only  be  inferred  by  the  finding  that  the  defendant  owes  it.  But  if  the 
jury  had  exjjressly  found  that  the  defendant  had  not  paid  the  .£20,  and  added,  "he 
still  owing  it  to  the  ]>laintiff,"  the  matter  in  issue  would  not  liave  been  found  by  infer- 
ence only,  but  directly.  Tlic  fact  that  he  had  not  paid  it,  would  be  no  more  an  infer- 
ence from  the  fact  that  be  owed  it,  than  the  fact  that  he  owed  it  would  be  an  inference 
from  the  fact  that  he  had  not  i)aid  it.  The  doctrine  of  Vaughan  cannot  be  extended 
beyond  the  ease  from  which  it  was  drawn.  It  does  not  apply  to  a  case  where  the 
matter  in  issue  is  expressly  and  ]iositively  found,  although  tiie  jury  find  something 
more  which  was  not  in  issue.  In  the  jircscnt  case,  the  jury  have,  in  efl^ect,  found  the 
issue  upon  the  ])ka  of  limitations,  for  the  defendant,  and  there  is  no  necessity  of 
resorting  to  inference  to  support  it,  as  there  was  in  tlie  case  cited  by  Vaughan.  I, 
therefore,  do  not  think  it  an  argumentative  verdict,  within  the  meaning  of  that  case. 
See,  also,  Com.  Dig.  Tleader,  18,  2G.  28 ;  Ilob.  54. 


NOVEMBER  TERM,  1836.  63 

United  States  v.  Williams. 

and  without  the  production  of  a  diploma ;  against  the  form  of 
the  statute,"  &c. 

2.  The  second  was  like  the  first,  excepting  that  it  charged  that 
he  received  payment  for  his  services,  "  to  wit,  the  sum  of  fifty- 
dollars  from  John  Mitchell,  and  the  sum  of  fifty  dollars  from 
Joseph  S.  Wilson." 

The  jury  were  first  sworn  upon  these  two  indictments ;  and 
upon  the  trial,  3Ir.  Key,  for  the  United  States,  asked  Peach,  the 
witness,  to  produce  the  two  phials  of  wash  or  eye-water  which 
the  defendant  had  prescribed  for  the  eyes  of  his  daughter. 

But  the  witness  objected  that  he  had  made  a  solemn  promise 
to  the  defendant  not  to  suffer  the  wash  to  be  examined. 

31/:  Brent,  for  the  defendant,  cited  Starkie  on  Criminal  Plead- 
ing,  73. 

The  Court  (Morsell,  J.,  contra,)  refused  to  compel  the  wit- 
ness to  produce  the  wash,  considering  the  ingredients  as  imma- 
terial, this  not  being  a  prosecution  for  fraud  or  malpractice ; 
and  Thruston,  J.,  said  the  defendant  had  a  right  to  his  secret. 

Mr.  Key  then  offered  evidence  of  a  specific  instance  of  prac- 
tice and  receiving  payment,  not  stated  in  the  indictment,  and  of 
which  no  notice  had  been  given,  and  contended  that  as  all  the 
instances  of  practice  before  the  finding  of  the  indictment  consti- 
tute but  one  offence,  he  had  a  right  to  give  in  evidence  any  spe- 
cific instance  upon  the  general  count,  without  notice. 

But  the  Court  (Morsell,  J.,  contra,)  rejected  the  evidence. 

By  the  Act  of  Congress  of  February  16,  1819,  [6  Stat,  at 
Large,  221,]  entitled  "  An  act  to  incorporate  the  Medical  Society 
of  the  District  of  Columbia,"  section  1,  certain  physicians  there- 
in named,  "  and  such  persons  as  they  may,  from  time  to  time, 
elect,  as  their  successors,"  are  declared  to  be  a  corporation,  by 
the  name  of  "  The  Medical  Society  of  the  District  of  Columbia," 
and  may  hold  property,  not  exceeding  ^6,000,  and  apply  the  same 
"  to  such  purposes  as  they  may  judge  most  conducive  to  the  pro- 
moting and  disseminating  medical  and  surgical  knowledge." 

By  the  second  section  they  are  to  hold  four  stated  meetings 
every  year,  namely,  on  the  first  Mondays  in  January,  April,  July, 
and  October.  The  officers  are  to  consist  of  a  president,  two 
vice-presidents,  one  corresponding  and  one  recording  secretary, 
one  treasurer,  and  one  librarian,  "to  be  appointed  on  the  second 
Monday  of  March,  1819,  and  on  the  annual  meeting  in  Janu- 
ary forever  thereafter,  (not  less  than  seven  members  being  pre- 
sent at  such  meeting.") 

By  the  third  section  it  is  enacted,  "  that  it  shall  and  may  be 
lawful  for  the  said  medical  society,  or  any  number  of  them  at- 
tending, (not  less  than  seven,)  to  elect  by  ballot  five  persons, 
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residents  of  the  district,  who  shall  be  styled  '  The  Medical  Board 
of  Examiners  of  the  District  of  Columbia,'  whose  duty  it  shall 
be  to  grant  licenses  to  such  medical  and  chirurgical  gentlemen 
as  they  may,  upon  a  full  examination,  judge  adequate  to  com- 
mence the  practice  of  the  medical  and  chirurgical  arts,  or  as  may 
produce  diplomas  from  some  respectable  college  or  society." 

And  by  the  fifth  section  it  is  enacted,  "  That  after  the  ap- 
pointment of  the  aforesaid  medical  board,  no  person,  not  here- 
tofore a  practitioner  of  medicine  or  surgery  within  the  District  of 
Columbia,  shall  be  allowed  to  practice  within  the  said  district, 
in  either  of  the  said  branches,  and  receive  payment  for  his  servi- 
ces, without  first  having  obtained  a  license^  testified  as  by  this 
law  directed,  or  without  the  production  of  a  diploma  as  afore- 
said, under  the  penalty  of  fifty  dollars  for  each  offence,  to  be  re- 
covered in  the  county  court  where  he  may  reside,  by  bill  of 
presentment  and  indictment;  one  half  for  the  use  of  the  society, 
and  the  other  for  that  of  the  informer." 

The  Court  was  of  opinion  that  the  giving  of  advice  and  the 
application  of  external  remedies  to  the  eyes  was  not  the  practice 
of  the  medical,  but  rather  of  the  chirurgical  art,  and  if  it  was  an 
offence  at  all  should  have  been  so  charged  in  the  indictments. 

Verdict,  not  guilty,  on  these  indictments. 

The  grand  jury  then  brought  in  a  new  indictment,  containing 
four  counts. 

1.  The  first  count  charged  that  the  defendant,  not  having  been 
a  practitioner  of  medicine  or  surgery  within  the  District  of  Co- 
lumbia before  the  16th  day  of  February,  1819,  did,  on  the  loth 
of  December,  183(3,  practise,  within  the  county  and  district  afore- 
said, in  the  medical  art,  and  receive  payment  for  his  services 
therefor,  without  first  having  obtained  a  license,  &c.,  against  the 
form  of  the  statute,  &c. 

2.  The  second  count  was  like  the  first,  except  that  it  charged 
him  with  practising  in  the  chirurgical  art. 

8.  The  third  charged  him  with  practising  in  the  medical  art, 
and  receiving  payment  for  his  services  therefor,  namely,  fifty 
dollars  from  John  Mitchell,  fifty  dollars  from  Joseph  S.  Wilson, 
and  fifty  dollars  from  Samuel  Peach. 

4.  The  fourth  was  like  the  third,  except  that  the  charge  was 
for  practising  in  the  chirurgical  art. 

At  the  bottom  of  the  indictment  was  this  notice  : 

"  Bill  of  particulars.  Under  this  indictment  tiie  United  States 
Attorney  will  oiler  evidence  of  the  traverser's  practising  in  the 
medical  art,  and  in  the  chirurgical  art,  and  receiving  money 
therefor  from  the  following  persons  :  John  Mitchell,  ^50,  Samuel 
Peach,  $50,  Joseph  S.  Wilson,  $50,  Samuel  Carr,  $50. 

"  P^  S.  Key,  United  States  Atttorney." 
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Upon  the  trial  upon  this  indictment,  Mr.  Brent  and  Mr.  Ho- 
ban,  for  the  defendant,  contended  that  the  act  only  required  a 
license  to  practice  the  whole  medical  art,  or  the  whole  surgical 
art,  and  did  not  apply  to  those  who  practised  only  in  particular 
diseases,  or  in  respect  of  particular  organs,  such  as  aurists,  den- 
tists, oculists,  cuppers,  bleeders,  &c. 

The  branches  mentioned  in  the  statute  are  not  branches  of  the 
medical  art,  or  branches  of  the  chirurgical  art,  but  the  whole 
medical  art  is  one  branch,  and  the  whole  surgical  art  is  the  other, 
of  the  two  great  branches  into  which  the  ars  medicatrix  is  divi- 
ded ;  the  one  using  internal  medicines,  the  other  external  ap- 
plications. 

Mr.  F.  S.  Key  and  Mr.  John  R.  Key,  for  the  United  States. 

The  statute  intended  to  prevent  the  practice  of  any  branch 
either  of  the  medical  or  the  surgical  art,  by  unskilful  and  un- 
learned men,  whether  they  pretended  to  practise  for  particular 
diseases,  or  particular  organs,  as  general  physicians  or  surgeons. 

The  Court  (Thruston,  J.,  contra,)  was  of  opinion  that  the 
statute  was  applicable  to  every  branch  of  medicine  and  surgery. 

Mr.  Brent,  for  the  defendant,  having  contended  that  the  char- 
ter of  the  medical  society  had  been  surrendered,  or  abandoned, 
and  the  society  dissolved,  obtained  a  rule  to  show  cause  why  an 
information  in  the  nature  of  a  writ  of  quo  ivarranto  should  not  be 
filed  to  try  the  question,  and  it  was  agreed  that  it  should  be 
heard  as  part  of  the  present  case. 

The  counsel  for  the  United  States  contended  that  such  an  in- 
formation cannot  be  issued  at  the  suit  of  an  individual  alone. 
2  Kent's  Com.  313 ;  Angell  &  Ames  on  Corp.  473 ;  Common- 
wealth V.  Union  Insurance  Co.,  5  Mass.  Rep.  230 ;  Wallace  v. 
A7iderson,  5  Wheat.  291 ;  Angell  &  Ames,  76,  77,  470.  The 
government  may  waive  the  forfeiture.  And  a  judgment  of  for- 
feiture now  entered  would  not  relate  back  to  the  time  of  the  de- 
fendant's practice. 

Mr.  Brent,  Jun.,  admitted  that  on  the  ground  of  abuse  there 
can  be  no  quo  warranto  without  leave  of  the  government,  but  for 
non-user  there  may.  There  is  a  diflerence  between  declaring  a 
forfeiture  of  the  charter  and  the  non-existence  of  the  corporation. 
They  do  not  pray  the  Court  to  dissolve  the  charter,  but  to  declare 
it  dissolved.  They  cannot  kill  the  corporation  without  a  quo 
warranto,  but  may  show  it  to  be  dead,  and  a  surrender  may  be 
presumed  from  the  non-user.     Slee  v.  Bloom,  19  Johnson,  456. 

Mr.  John  R.  Key,  in  reply.  A  mis-user,  or  non-user,  does  not 
destroy  the  charter. 

The  Court  (Morsell,  J.,  contra,)  refused  to  permit  the  inform- 
ation to  be  filed;  but  decided  (Cranch,  C.  J.,  contra,)  that  it  is 
6* 
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competent  for  the  defendant  to  show  in  this  trial  that  the  charter 
was  vacated. 

The  grand  jury  having,  during  the  trial,  brought  in  two  more 
indictments  against  the  defendant,  the  petit  jury  was,  by  con- 
sent, sworn  upon  them  also. 

One  of  them  contained  five  counts,  all  charging  the  defendant 
with  fraud,  in  obtaining  money  by  false  pretences. 

1.  The  first  charged  that  the  defendant,  being  an  evil-disposed 
person  and  common  cheat,  did  fraudulently  personate  a  certain 
John  Williams,  who  had  been  known  and  esteemed  as  a  doctor 
of  medicine  and  oculist,  and  who  had  deservedly  acquired  great 
reputation  for  his  learning  and  skill,  intending  to  deceive  and  de- 
fraud the  good  people  of  the  United  States,  in  the  county  of 
Washington,  in  the  District  of  Columbia,  and  more  particularly 
one  Samuel  Peach,  of  his  moneys,  and  by  such  false  pretence, 
unlawfully,  knowingly,  and  deceitfully  obtained  from  him  a  large 
sum  of  money,  to  wit,  the  sum  of  fifty  dollars,  with  intent  to 
cheat  and  defraud,  and  did  then  and  there  cheat  and  defraud 
the  said  Samuel  Peach  of  the  same,  &c. 

2.  The  second  count  charged  that  the  defendant,  being  an 
evil-disposed  person  and  a  common  cheat,  as  aforesaid,  and  con- 
triving and  intending  unlawfully,  fraudulently,  and  deceitfully  to 
cheat  and  defraud  a  certain  Samuel  Peach  of  his  moneys,  did 
knowingly,  fraudulently,  and  falsely  pretend  to  the  said  Samuel 
Peach  that  he,  the  said  John  Williams,  (the  defendant,)  was  a 
doctor  of  medicine  and  an  oculist,  whereas  in  truth  and  in  fact 
the  said  John  Williams  was  not  then  a  doctor  of  medicine,  and 
was  not  an  oculist,  as  he  did  then  and  there  so  falsely  pretend 
to  the  said  Samuel  Peach ;  by  which  false  pretences  he  then  and 
there  unlawfully,  knowingly,  and  deceitfully  obtained  from  the 
said  Samuel  Peach  a  large  sum  of  money,  to  wit,  the  sum  of 
fifty  dollars,  with  intent  then  and  there  to  cheat  and  defraud,  and 
did,  then  and  there,  thereby  cheat  and  defraud  the  said  Samuel 
Peach  of  the  same. 

3.  The  third  count  charged  that  the  defendant,  being  an  evil- 
disposed  person  and  common  cheat,  with  intent,  &c.,  as  afore- 
said, did  knowingly,  fraudulently,  and  falsely  pretend  to  the  said 
Samuel  Peach  that  he,  the  defendant,  was  a  person  well  skilled 
in  curing  tiic  diseases  of  the  eyes,  and  that  he  could  cure  the 
disease  then  existing  in  the  eyes  of  Mary  Ellen  Peach,  daughter 
of  tiie  said  Samuel  Peach  ;  whereas  in  truth  and  in  fact  the  said 
John  Williams  was  not  a  person  well  skilled,  &c.,  and  could  not 
cure  the  disease  then  existing  in  the  eyes  of  the  said  Mary  El- 
len, as  he  so  falsely  pretended ;  by  which  false  pretences  last 
aforesaid  the  defendant  did  unlawfully,  &c.,  obtain  from  the  said 
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Samuel  Peach  a  large  sum  of  money,  to  wit,  the  sum  of  fifty 
dollars,  with  intent  then  and  there  to  cheat  and  defraud,  and  did 
then  and  there  cheat  and  defraud  the  said  Samuel  Peach  of  the 
same. 

4.  The  fourth  count  was  for  cheating  the  said  Samuel  Peach 
of  fifty  dollars,  by  pretending  to  give  advice  and  medicine  that 
would  cure  the  disease  of  his  daughter's  eyes,  whereas,  &c. 

5.  The  fifth  count  was  for  cheating  Peach  of  fifty  dollars,  un- 
der the  false  pretence  that  the  defendant  was  an  oculist,  and 
was  competent  to  give,  and  for  fifty  dollars  to  be  advanced,  would 
give  advice  and  medicines  fit  and  proper  to  be  administered  to  cure 
the  disease  of  his  daughter's  eyes,  and  by  such  false  pretence  pre- 
vailed on  Peach  to  pay  him  the  sum  of  fifty  dollars ;  whereas  in 
truth  and  in  fact  he  was  not  an  oculist,  and  was  not  competent 
to  give  and  did  not  give  such  advice  and  medicines ;  but  the  ad- 
vice and  medicines  which  he  did  give  were  unfit  and  impro- 
per, &c. 

The  other  new  indictment  brought  in  by  the  grand  jury 
charged  that  the  defendant  publicly  and  falsely  pretended  that 
he  was  an  oculist,  and  offered  himself  to  the  good  people  of  the 
United  States  in  the  county  of  Washington,  to  be  consulted  and 
employed  in  diseases  of  the  eyes,  and  was  by  great  numbers 
of  people  so  consulted  and  employed  ;  and  did  offer  and  sell  to 
divers,  to  wit,  fifty  of  the  said  good  people,  for  large  sums  of  mo- 
ney, for  his  own  wicked  gain,  unlawfully,  fraudulently,  and  de- 
ceitfully, certain  prescriptions  and  medicines,  falsely  pretended 
by  him  to  be  remedies  for  certain  diseases  of  the  eyes,  with 
which  the  said  persons  were  then  and  there  afflicted,  as  good  and 
proper  remedies  for  the  said  diseases,  and  did  so  offer  and  sell 
and  deliver,  among  others,  to  Samuel  Peach,  John  Mitchell,  Sa- 
muel Carr,  and  Joseph  S.  Wilson,  the  said  pretended  prescrip- 
tions and  medicines  as  good  and  proper  remedies,  &c.,  whereas 
in  truth  and  in  fact  the  said  prescriptions  and  medicines  were 
not  good  and  proper,  &c.,  but  unfit  and  improper,  &c,,  and  were 
well  known  to  the  said  John  Williams  not  to  be  good  and  pro- 
per, &c.,  but  unfit  and  improper ;  by  means  of  which  said  false 
pretences  the  said  good  people  so  consulting  and  employing  the 
said  John  Williams,  and  the  said  persons  so  hereinbefore  named  as 
aforesaid,  were  cheated  and  defrauded  of  large  sums  of  money,  &c. 

Mr.  Key^  for  the  United  States,  produced  a  release  by  the 
Medical  Society  to  Rowland  the  informer,  of  all  the  society's 
interest  in  the  penalty  ;  and  then  offered  to  examine  as  a  witness, 
Doct.  Sewall,  one  of  the  members  of  the  society. 

The  Court,  [nem.  con.)  was  of  opinion  that  Doct.  Sewall 
was  a  competent  witness  in  the  trial  of  the  issue  upon  the  two 
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last  indictments,  but  not  in  the  prosecution  for  practising  with- 
out a  license,  inasmuch  as  the  Court,  (Cranch,  C.  J.  dissenting) 
had  decided  that  it  was  competent  for  the  defendant  to  show,  in 
his  defence,  that  the  charter  was  vacated  by  the  non-user. 

Mr.  R.  J.  Brent,  for  the  defendant,  prayed  the  Court  to  instruct 
the  jury,  that  if  they  should  believe  from  the  evidence  that  the 
board  of  examiners,  acting  at  the  time  of  the  alleged  oflence, 
was  not  elected  upon  the  first  Monday  of  January,  1836  ;  or  if, 
for  the  last  several  years  the  said  Board  has  been  annually 
elected,  and  not  constituted  by  filling  vacancies  in  the  same 
from  time  to  time,  as  they  occurred ;  or  if  the  times  and  places 
for  the  meeting  of  the  said  acting  board,  were  not  fixed  by  the 
said  supposed  society,  or  if  the  acting  president,  secretary,  and 
treasurer,  or  either  of  them,  were  not  elected  upon  the  first  Mon- 
day of  January,  1836,  then  the  said  board  of  examiners  were  not 
authorized  (de  jure)  by  law  to  grant  licenses,  and  the  traverser  is 
entitled  to  a  verdict  of  acquittal. 

And  also,  if  the  jury  should  find  from  the  evidence,  that  the 
officers  of  the  supposed  medical  society,  were  not  elected  by 
seven  members  present  on  the  first  Monday  of  January,  1836, 
as  directed  by  the  charter,  the  said  medical  society  was  not  in 
operation,  and  the  defendant  is  entitled  to  a  verdict  of  acquittal. 

And  also,  if  the  jury  believe  from  the  evidence  that  from  the 
date  of  the  charter  up  to  the  year  1834,  there  was  no  medical 
board  elected  by  at  least  seven  members  of  the  said  society, 
then  the  right  to  elect  the  said  medical  board,  no  longer  existed 
in  law,  and  all  subsequent  elections  of  said  board  were  illegal  and 
void ;  and,  by  consequence,  could  not  authorize  them  to  grant 
licenses,  and  the  defendant  is  therefore  entitled  to  a  verdict. 

And  also,  if  the  jury  believe  from  the  evidence  that  the  elec- 
tion of  the  different  oificers  of  the  medical  society  was  not  made 
by  at  least  seven  members  present,  as  directed  by  the  charter,  on 
the  second  Monday  of  March,  1819,  and  on  the  annual  meeting 
in  January,  from  that  time  to  the  first  Monday  of  January,  1836, 
inclusive,  then  the  defendant  is  entitled  to  a  verdict  of  acquittal, 
also,  if  the  jury  believe  that  a  resolution  was  passed  by  the  said 
supposed  society,  to  pay  the  debts  of  the  said  society,  and  to 
divide  the  funds  ;  and  that  a  division  of  said  funds  actually 
took  place,  and  that  for  several  years  there  were  no  opera- 
tions whatsoever  of  the  said  society  ;  and  that  members  of  the 
said  society  declared  they  had  abandoned  it,  and  considered  it 
dissolved,  then  the  jury  may  presume  a  surrender  of  the  said 
charter,  and  the  defendant  is  entitled  to  a  verdict  of  acquittal. 

3Ir.  Brent  contended  that  by  the  neglect  to  choose  its  officers 
annually,  the  society  is  extinct  de  jure.     2  Kent's   Com.  295. 
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The  case  of  the  Corporation  of  Banbury^  10  Mod.  846 ;  The 
King-  V.  Pasmore,  3  T.  R.  238 ;  Stat.  11  G.  1,  c.  4. 

The  old  officers  could  not  hold  over  after  the  year.  If  it  were 
a  principle  of  the  common  law  that  they  could,  the  statute  of 
11  G.  1,  c.  4,  would  not  have  been  necessary.  State  w.Waijman, 
2  Gill  &  Johns.  278;  Phillips  v.  Wickam,  1  Paige,  Chanc.  Rep. 
590,  confirms  10  Mod.  346 ;  The  King-  v.  The  Mayor  and  Bur- 
gesses of  Tregenny,  8  Mod.  127. 

That  there  was  no  board  of  examiners  de  jure.  The  board 
was  not,  by  the  charter,  to  be  chosen  annually,  but  to  be  kept 
alive  by  filling  vacancies  as  often  as  they  should  occur.  See 
the  7th  section  of  the  charter.  See  also  Foote  v.  Proivse,  Mayor 
of  Truro,  1  Str.  625;  Hall  v.  Gough,  1  Har.  &  Johns,  122  ;  Bank 
of  MicJiigan  v.  Williams.,  5  Wendell,  478 ;  The  King  v.  Hughes, 
4  B.  &  C.  368,  377,  378 ;  Symmers  v.  Regem,  Cowp.  507  ;  Bex 
v.  ilfem,  3  T.  R.  598  ;  Bex  v.  Hebden,  2  Str.  1109;  S.  C.  Andr. 
388  ;  Rex  v.  Gri7}ies,  5  Burr.  2601 ;  Rex  v.  Peacock,  4  T.  R.  686, 
per  Ashhurst,  J.;  Anon.  1  Barnard,  345 ;  and  Angell  &  Ames  on 
Corp.  76,  77. 

That  it  was  incumbent  on  the  society  to  fix  the  times  and 
places  for  the  meetings  of  the  board  of  examiners,  and  to  fill 
up  vacancies  in  the  board. 

That  there  is  no  evidence  of  a  vser  of  the  corporate  rights 
until  1834;  no  minutes  of  their  proceedings;  no  lawful  presi- 
dent to  sign  the  licences ;  no  notice  of  meetings  ;  but  there  is 
evidence  of  their  breach  of  trust  in  dividing  among  the  individual 
members  the  corporate  funds,  which  by  the  charter  they  were 
to  apply  exclusively  to  the  promotion  of  medical  and  surgical 
knowledge.  They  are  bound  to  show  their  authority,  and  must 
be  strictly  confined  to  their  charter.     2  Kent,  Com.  299. 

Mr.  John  R.  Key,  contra.  Now,  user  or  mis-user  is  not  a 
dissolution  of  the  corporation.  It  can  only  be  dissolved  by  a 
proceeding  against  the  corporation  itself.  2  Kent,  Com.  312;  1 
Bl.  Com.  485  ;  Bac.  Ab.  Corp.  3.  Even  a  forfeiture  is  not  a  disso- 
lution until  a  judgment  is  pronounced,  and  all  its  acts,  up  to 
that  time  are  valid.  And  the  judgment  must  be  upon  a  scire 
facias,  or  a  quo  warranto.  The  dissolution  of  a  corporation  can 
not  be  inquired  into  and  ascertained  collaterally  in  a  suit  against 
others.  United  States  v.  Amedy,  10  Wheat.  392 ;  Bac.  Ab. 
Corp.  F.  or  G. 

Thrustox,  J.,  and  Morsell,  J.,  being  of  opinion  against  3Ir. 
Key  on  that  point,  he  said  he  would  abandon  it.  But  he  con- 
tended that  the  corporation  was,  in  fact,  still  in  existence  dejure 
and  de  facto,  until  a  judgment  against  it.  2  Kent,  310;  Slee  v. 
Blooin,  19  Johns.  456 ;  Bockville  Turnpike  Company  v.  Van  Ness, 
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in  this  Court,  (2  Cranch,  C.  C.  449) ;  Mechanics^  Bank  v. 
Minor,  also  in  this  Court,  ante.  As  to  annual  election  of  offi- 
cers, Mr.  Key  cited  2  Kent,  295. 

The  Court  neither  refused  nor  granted  the  instructions  prayed 
by  BIr.  Brent,  but,  (Cranch,  C.  J.,  contra,)  instructed  the  jury, 
that  if  they  should  be  of  opinion  from  the  evidence,  that  at  the 
time  when,  &c.,  there  was  no  board  of  examiners  de  jure,  the 
defendant  is  not  guilty  under  the  statute,  and  that  if  they  should 
be  satisfied  by  the  evidence,  that  the  board  was  not  elected  and 
continued  by  filling  up  vacancies,  &c.,  but  was,  for  the  last  two 
or  three  years,  elected  annually,  &c.,  then  there  was  no  legal 
board  of  examiners,  &c. 

MoRSELL,  J.,  expressed  an  opinion  that  the  prosecution  was  not 
sustained.  That  the  indictment  ought  to  have  averred  that  there 
was  such  a  corporation ;  that  the  board  of  examiners  was 
appointed  by  at  least  seven  of  the  members;  and  that  the 
United  States  must  show  that  the  officers  were  duly  appointed  ; 
and  that  although  the  minutes  of  the  proceedings  of  the  board 
were  lost,  yet  the  United  States  must  prove  their  contents;  and 
must  show  that,  at  the  time  when,  &c.,  there  was  a  competent 
board  of  examiners  dejure.  And  that  "if  the  jury  find  from 
the  evidence  that  the  election  of  the  board  of  examiners  was  by 
a  less  number  than  seven  members  of  said  association  ;  that 
then  there  was  a  neglect  to  elect  an  integral  part  of  said  corpora- 
tion, and  that  it  was  thereby  entirely  incapable  of  performing 
the  principal  purpose  for  which  the  charter  was  granted,  that 
they  could  not  so  restore  their  power  as  to  make  any  subsecjuent 
legal  election  of  said  board  of  examiners ;  and  that  even  if  it 
amounts  not  to  a  forfeiture,  yet  by  a  consequence  of  law,  said 
corporation  is  dead ;  and  that  if  such  was  the  state  of  this 
(society)  at  the  time  of  the  offence  committed,  as  charged  in 
the  indictment,  then  they  ought  to  find  the  traverser  not  guilty." 

He  said  also  that  he  was  willing  to  give  the  jury  the  following 
instruction  :  "  If  the  jury  believe  from  the  evidence  that  the 
medical  association  omitted  intentionally  to  elect  the  president, 
vice-president,  secretary,  and  treasurer  of  the  said  society  for 
several  years  after  the  organization  of  the  society,  at  the  times 
directed  by  the  charter,  and  neglected  to  fill  up  the  vacancies 
which  occurred  in  the  said  medical  board  ;  and  that  one  or 
more  of  the  members  of  the  said  association  withdrew  them- 
selves therefrom,  declaring  that  they  considered  the  said  corpora- 
tion as  dissolved ;  and,  further,  that  the  said  association  deter- 
mined, by  resolve  of  the  board,  to  divide  the  property  and  effects 
of  the  said  society  among  the  individual  members  thereof;  that 
then  the  jury  may  find  that  there  was  a  surrender  of  the  corpo- 
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rate  franchises  and  privileges  of  said  society,  and  that  the  gaid 
corporation  was  dissolved.  And  if  the  aforegoing  state  of  things 
existed,  at  the  time  charged  in  the  said  indictments  when  the 
offence  was  committed,  they  ought  to  find  the  traverser  not 
guilty." 

In  this  opinion,  Thruston,  J.,  seemed  to  acquiesce,  and  added 
that  in  his  opinion  the  society,  by  its  charter,  was  only  author- 
ized to  license  students,  and  those  who  were  about  to  commence 
the  practice,  not  those  already  in  the  practice. 

In  consequence  of  this  opinion  of  the  Court,  Mr.  John  R. 
Key,  in  opening  his  argument  to  the  jury  upon  the  evidence, 
said  he  should  abandon  the  prosecution  for  practising  without 
license,  but  not  on  the  ground  of  defect  of  evidence.  The  jury 
after  being  out  two  days  and  one  night,  returned  with  a  verdict 
of  acquittal  upon  all  the  indictments. 


W.  L.  Brent  v.  Peter  Hagner. 

Papers  which  have  been  filed  in  the  proper  accounting  office  of  the  treasury  of  the 
United  States,  as  vouchers  or  documents  to  justify  the  settlement  of  a  public  account, 
are  not  liable  to  be  taken  from  the  public  officer  by  replevin. 

Replevin  for  "  a  memorial  of  Caroline  and  Robert  Brooke, 
the  heirs  of  Michael  Fenwick,  deceased,  of  Saint  Mary's  county, 
Maryland,  to  the  Congress  of  the  United  States,  asking  pay- 
ment for  certain,  buildings  occupied  by  the  American  troops,  and 
destroyed  by  the  British  during  the  last  war,  signed  by  said 
Brent,  as  attorney  of  the  memorialists;  and  also  sundry  deposi- 
tions and  evidences  accompanying  said  memorial,  and  other 
depositions,  evidences,  and  papers  laid  before  a  certain  Peter 
Hagner,  by  said  Brent,  to  obtain  payment  of  said  claim,  the 
proper  goods  and  chattels  of  him  the  said  William  L.  Brent, 
which  the  said  Peter  Hagner,  of  the  county  aforesaid,  hath  taken 
and  unjustly  detains,"  &c. 

The  writ  was  tested  on  the  30th  of  November,  1S36,  during 
the  present  term,  and  was  issued  on  the  1st  of  December,  1836, 
returnable  to  the  next  term,  (March,  1837.) 

Mr.  Key,  for  the  defendant,  moved  the  Court  to  quash  the 
writ,  and  to  order  the  papers  to  be  returned. 

The  marshal  brought  the  writ  into  court,  indorsed,  "replevied 
and  delivered  as  per  schedule  and  receipt.  Alexander  Hunter, 
marshal."  The  schedule  is  in  the  words  of  the  writ,  and  the 
papers  are  appraised  at  $50,  The  plaintiff's  receipt  for  the 
same,  was  also  indorsed  upon  the  writ. 
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MrKeifs  motion  was  supported  by  the  following  affidavit  of 
Mr.  Hagner:  "  District  of  Columbia,  county  of  Washington,  ss. 
Personally  appeared  before  me,  Robert  Gelty,  an  acting  justice 
of  the  peace,  in  and  for  the  county  aforesaid,  Peter  Hagner, 
Third  Auditor  of  the  Treasury  Department,  and,  having  been 
duly  sworn,  deposeth  and  saith,  That  in  support  of  the  claim  of 
the  legal  representatives  of  Michael  Fenwick,  deceased,  for 
whose  relief  an  act  was  passed  at  the  last  session  of  Congress, 
sundry  papers  were  transmitted  to  this  deponent,  in  June  last, 
by  William  L.  Brent,  Esq.,  who.  by  certain  of  them,  appeared 
to  be  the  administrator  of  the  estate  of  the  said  Michael  Fen- 
wick, and  trustee  of  Robert  Brooke,  and  S.  A.  Caroline,  his 
wife,  formerly  S.  A.  Caroline  Fenwick,  the  only  child  and  heir 
of  the  said  Michael  Fenwick.  That  on  the  2d  day  of  July  last, 
the  claim,  so  far  as  regards  the  provision  made  by  the  first  section 
of  the  said  act,  was  passed  by  the  accounting  officers  of  the 
Treasury ;  when  a  requisition  for  the  sum  of  $5,000  thereby 
authorized  to  be  paid,  was  delivered  to  the  said  William  L. 
Brent ;  and  the  papers  were  placed  on  the  files  of  the  office  of 
this  deponent,  for  preservation,  agreeably  to  the  Act  of  the  3d 
of  March,  1817,  by  which  it  was  established :  That  to  obtain  a 
further  allowance  under  the  second  section  of  the  first-mentioned 
act,  certain  other  papers  were,  at  subsequent  periods,  furnished  to 
this  deponent  by  the  said  William  L.  Brent,  but  the  testimony 
therein  not  being  satisfactory,  it  was  objected  to  by  this  deponent, 
and  other  required,  which  has  not  been  supplied.  That  an 
application  was  made  to  this  deponent  by  the  said  William  L. 
Brent  for  permission  to  withdraw  the  papers,  or  to  be  furnished 
with  a  copy  of  all  the  evidence,  so  that  he  might  lay  the  claim 
before  Congress,  and  use  as  he  thought  proper,  in  any  other  way; 
that  in  reply  thereto,  he  was  informed  by  this  deponent,  that  the 
rules  of  the  office  would  not  allow  of  the  papers  being  with- 
drawn ;  that  no  copies  would  be  necessary  for  Congress,  as  the 
originals  could  all  be  transmitted  there,  on  the  application  of  the 
committee  to  whom  the  case  might  be  referred  ;  and  that  if  he 
desired  copies  for  any  other  purpose,  they  could  be  taken  by  any 
person  he  might  send  for  the  purpose.  That  on  the  first  day  of 
the  present  month,  the  said  William  L.  Brent  called  at  the 
office  of  this  deponent,  and  requested  to  look  at  the  papers,  and 
whilst  the  same  were  in  his  hands,  the  deputy-marshal  made 
his  appearance,  and  under  a  writ  of  replevin  took,  not  only  the 
testimony  adduced  under  the  second  section  of  the  first-men- 
tioned act,  but  all  the  other  papers  previously  transmitted,  where- 
on the  act  was  passed,  and  the  $5,000  paid,  (with  the  excep- 
tion of  the  official  statement  prepared  in  order  to  the  payment 
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of  that  sum)  ;  the  appointment  of  the  said  William  L.  Brent  as 
administrator;  the  copies  of  two  deeds  of  trust  to  him;  a  depo- 
sition proving  Mrs.  Brookes  to  be  the  only  child  and  heir  of 
Michael  Fenwick ;  a  certified  copy  of  the  bill  before  it  became 
a  law ;  and  two  letters  addressed  to  this  deponent  by  the  said 
William  L.  Brent.  That  the  paper  hereunto  annexed,  marked 
A  is  a  true  copy  of  the  notice,  list,  and  receipt  left  with  this 
deponent  by  the  said  deputy-marshal  after  having  replevied  the 
papers  as  aforesaid  ;  and  that  deponent  considers  all  the  papers 
so  replevied,  which  are  connected  with  the  before-mentioned 
payment  of  $5,000,  as  properly  belonging  to  the  files  of  his 
office.     Robert  Gettys,  J.  P.,  December  19,  1S36." 

Mr.  R.  J.  Brent,  for  the  plaintiff,  cited  the  case  of  Marhurij  v. 
Madison,  (1  Cranch,  129,)  to  show  that  the  officers  of  the  go- 
vernment are  liable  to  ordinary  process,  if  they  invade  the  vested 
rights  of  individuals  ;  and  he  contended  that  detinue  would  not 
lie  because  the  papers  could  not  be  valued. 

Mr.  Key,  contra,  contended  that  they  were  now  public  docu- 
ments, and  if  such  can  be  replevied  at  the  will  of  every  indivi- 
dual who  may  choose  to  claim  them,  the  public  documents 
would  not  be  safe. 

The  Court  (we/n.  con.)  was  of  opinion  that  the  writ  of  reple- 
vin ought  to  be  quashed,  and  the  papers  returned ;  and  made  an 
order  accordingly. 
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Arson  is  not  a  capital  offence  in  the  District  of  Columbia,  and  therefore  tlie  defendant 
is  not  entitled  to  a  pcremjitory  challenge,  in  the  county  of  Washington. 

When  the  defendant,  in  a  criminal  prosecution,  has  offered  himself  ready,  and  pressed 
for  trial  in  the  county  of  Washington,  tlie  Court  will  not  afterwards,  when  the  cause 
is  called  for  trial,  change  the  venue  upon  the  motion  and  affidavit  of  the  drfcndant. 
suggesting  that  a  fair  and  imj)aitial  trial  cannot  be  bad  in  the  county  of  Washing- 
ton.    Under  such  circumstances  it  is  a  motion  to  the  discretion  of  the  Court. 

In  an  indictment  for  burning  the  treasury  building  of  the  United  States,  the  prosecu- 
tor was  not  permitted  to  prove  that  another  person  than  the  defendant  confessed 
tlu\t  he  burnt  it,  in  order  thus  to  prove  that  tlie  fire  was  not  accidental. 

In  misdemeanors  there  arc  no  accessories  ;  all  arc  principals. 

In  misdemeanors  the  limitation  is  two  years. 

If  a  statute  punishes  that,  as  a  misdemeanor,  which,  at  common  law,  was  a  felony,  the 
limitation  of  a  prosecution,  under  that  statute,  is  that  of  misdemeanor,  and  not  that 
of  felony. 

The  limitation  is  applicable  to  misdemeanors  created  by  statute  subsequent  to  the  act 
of  limitation. 

The  defendant  is  not  entitled  to  the  benefit  of  the  limitation,  if  within  the  two  years 
he  left  any  place,  or  concealed  himself,  to  avoid  detection  or  punislimci.t  for  any 
offence :  but  it  is  not  necessary  tliat  the  United  States  should  liave  known  tha"t 
he  was  the  offender. 

A  party,  in  cross-examining  a  witness,  has  not  a  riglit  to  ask  him  any  question  tcnd- 
iu"-  to  detrradc  liim,  luiless  it  be  ia  relation  to  a  fact  in  issue  in  the  record. 
VOL.   V.  / 
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It  is  not  sufficient  ground  of  arrrcst  of  judgment,  that  it  appears,  upon  tlie  face  of  the 
indictment  and  the  record,  that  tlic  indictment  was  not  found  Avithin  the  time  of 
limitation. 

It  is  not  universally  true  that  wliat  Avould  be  fatal  upon  demurrer  would  be  equally 
fatal  in  arrest  of  judgment.  Upon  demurrer  the  Court  decides  upon  the  whole  re- 
cord as  it  then  ajipears  ;  but  upon  a  motion  in  arrest  of  judgment  the  Court  decides 
upon  the  whole  record  as  it  then  appears. 

There  may  be  a  prhnii  facie  cause  of  demurrer  which  may  be  removed  by  the  subsc- 
(jurnt  pleadings. 

Where  the  pleadings,  in  a  criminal  cause,  are  ore  tenus,  the  judgment  of  the  Court  must 
be  the  same  as  if  they  were  in  writing,  and  spread  upon  the  record. 

After  a  general  verdict,  the  Court  is  bound  to  presume  that  the  parties  resi)cctively 
availed  themselves  of  their  rights,  and  that  every  thing  was  alleged  and  proved 
which  they  had  a  riglit  to  allege  and  could  prove  under  that  issue. 

Limitation  may  be  given  in  evidence  by  the  defendant  uiuler  the  general  issue  in  a 
criminal  cause;  and  the  United  States  may  give  in  evidence  the  fact  that  the  de- 
fendant fled  from  justice,  and  therefore  was  not  entitled  to  the  bcnelit  of  the  limit- 
ation. 

The  Court,  upon  a  motion  in  arrest  of  judgment,  is  bound  to  presume  that  every  thing 
which  was  necessary  to  support  the  verdict,  and  which  could  be  proved  under  the 
issue,  was  proved  to  the  satisfaction  of  the  jury. 

Indictment  for  burning  the  treasury  building  of  the  United 
States. 

The  first  count  charged  that  the  defendant,  on  the  30th  of 
Marcj],  1833,  "  with  force  and  arms,  at  the  county  aforesaid,  a 
certain  pubhc  building  called  the  treasury  office  of  tlie  United 
States,  situate  in  the  city  of  Washington,  in  the  county  and  dis- 
trict aforesaid,  one  of  the  cities  of  the  District  of  Columbia,  be- 
ing one  of  the  public  buildings  in  the  said  city  of  said  district, 
belonging  to  the  United  States,  did  maliciously  and  wilfully 
bin'n,  against  tliQ  form  of  the  statutt^,  in  such  case  made  and 
provided,  and  against  the  peace  and  government  of  the  United 
States." 

The  second  count  charged  that  the  defendant,  "  on  the  day 
and  year  aforesaid,  at  the  county  aforesaid,  with  force  and  arms, 
on  the  night  of  the  said  day,  a  certain  house,  called  the  treasury 
oliice  of  the  United  States,  in  whicli  certain  persons  and  the 
clerks  and  watchmen  in  the  employment  of  the  United  States, 
did  reside  and  lodge,  belonging  to  the  United  States,  situate  in 
tlie  said  county  and  district,  feloniously,  wilfully,  and  maliciously 
did  set  lire  to,  and  burn,  and  consume,  against  the  peace  and 
government  of  the  United  States." 

The  third  count  is  in  these  words:  "And  so  the  jurors  afore- 
said, u))on  their  oath  aforesaid,  further  present  that  the  said 
Henry  II.  White,  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  with  force  and  arms,  on  the  site  of  a  certain  needful 
building  belonging  to  the  United  States,  being  the  treasury 
oliice  of  the  United  States,  the  site  whereof  was  ceded  to  the 
United  States,  and  under  their  jurisdiction,  being  in  the  county 
and  district  aforesaid,  a  certain  dwelling-house,  wilfully  and  ma- 
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liciously  did  burn,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  government  ol' 
the  United  States." 

By  the  third  section  of  the  Act  of  Congress  of  the  2d  of  March, 
1831,  [4  Stat,  at  Large,  448,]  entitled  ''An  act  for  the  punish- 
ment of  crimes  in  the  District  of  Columbia,"  it  is  enacted, 

"  That  every  person  duly  convicted  of  the  crime  of  maliciously, 
wilfully,  and  fraudulently  burning  any  dwelling-house,  or  any 
other  house,  barn,  or  stable  adjoining  thereto,  or  any  store,  barji, 
or  outhouse  having  goods,  tobacco,  hay,  or  grain  therein,  al- 
though the  same  shall  not  be  adjoining  to  any  dwelling-house  ;  or 
of  maliciously  and  wilfully  burning  any  of  the  public  buildings, 
in  the  cities,  towns,  or  counties  of  the  District  of  Columbia,  be- 
longing to  the  United  States,  or  the  said  cities,  towns,  or  coun- 
ties," (Jcc,  "  or  as  being  accessory  thereto,  shall  be  sentenced  to 
suffer  imprisonment  and  labor,  for  a  period  of  not  less  than  one, 
nor  more  than  ten  years,  for  the  first  offence,"  &c. 

By  the  Act  of  Congress  of  the  3d  of  March,  1825,  c.  65,  [4 
Stat,  at  Large,  115,]  entitled  "  An  act  more  effectually  to  pro- 
vide for  the  punishment  of  certain  crimes  against  the  United 
States,  and  for  other  purposes,"  section  1,  it  is  enacted, 

"  That  if  any  person  or  persons  within  any  fort,  dockyard,  navy- 
yard,  arsenal,  armory,  or  magazine,  the  site  whereof  is  ceded 
to  and  under  the  jurisdiction  of  the  United  States  ;  or  on  the  site 
of  any  light-house  or  other  needful  building  belonging  to  the  Unit- 
ed States,  the  site  whereof  is  ceded  to  them  and  under  their 
jurisdiction  as  aforesaid,  shall  wilfully  and  maliciously  burn  any 
dwelling-house,  or  mansion-house,  or  any  store,  barn,  stable,  or 
other  building,  parcel  of  any  dwelling-house,  or  mansion-house, 
every  person  so  offending,  his  or  her  counsellors,  aiders,  and  abet- 
tors, shall  be  deemed  guilty  of  felony,  and  shall,  on  conviction 
thereof,  suffer  death." 

And  by  the  second  section  it  is  enacted, 

"  That  if  any  person  or  persons,  in  any  of  the  places  aforesaid, 
shall  wilfully  and  maliciously  set  fire  to  or  burn  any  arsenal," 
&c.,  "  or  any  other  building  not  mentioned  in  the  first  section  of 
this  act,  or  any  ship  or  vessel,"  &c.  &c.,  "  every  person  so  offend- 
ing, his  or  her  counsellors,  aiders,  and  abettors,  shall  be  deemed 
guilty  of  felony,  and  shall,  on  conviction  thereof,  be  punished  by 
tine,  not  exceeding  five  thousand  dollars,  and  by  imprisonment 
and  confinement  to  hard  labor,  not  exceeding  ten  years,  accord- 
ing to  the  aggravation  of  the  offence." 

The  first  count  is  under  the  Act  of  Congress  of  the  2d  of 
March,  1831,  usually  called  the  Penitentiary  Act. 

The  second  and  third  counts  seem  to  have  been  framed  under 
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the  first  and  second  sections  of  the  Act  of  the  3d  of  March,  1825, 
c.  67. 

3Ir.  W.  L.  Brent,  upon  the  afTidavit  of  the  defendant  "  that  a 
fair  and  impartial  trial  cannot  be  had  in  Washington  county," 
moved  the  Court  to  transfer  the  cause  to  the  county  of  Alexan- 
dria for  trial. 

Mr.  F.  S.  Key,  for  the  United  States,  objected  that  the  defend- 
ant about  a  week  ago  offered  himself  ready,  and  pressed  for  a 
trial,  but  as  the  case  of  Richard  H.  White,  for  the  same  offence, 
stood  before  it  upon  the  docket,  and  this  defendant  refused  to  be 
tried  at  the  same  time,  the  Court  then  ordered  the  jury  to  be 
sworn  in  Richard  H.  White's  case,  which  has  occupied  the  whole 
of  the  intermediate  time.  The  witnesses  are  all  here.  The  jury 
in  Richard's  case  have  not  yet  returned  a  verdict.  It  is  an  ap- 
plication to  the  discretion  of  the  Court. 

Mr.  Brent,  in  reply,  suggested  that  the  trial  of  Richard  White 
had  prejudiced  the  public  mind. 

The  Court  [nem.  con.)  refused  to  change  the  venue. 

Mr.  Brent  then  moved  for  a  continuance  of  the  cause  to  the 
next  term,  upon  affidavit  of  the  defendant  that  he  did  not  know 
that  Knott  would  be  a  witness ;  and  that  he  would  swear  that 
he  saw  Richard  H.  White  in  Washington  on  the  morning  after 
the  fire.  The  affidavit  further  stated  that  he  could  prove  by  the 
landlady  of  a  tavern  between  Rossburgh  and  Baltimore  that  the 
defendant  v.^as  in  her  house  about  eight  o'clock  of  the  morning 
of  the  fire ;  and  by  the  keeper  of  a  tavern  in  Baltimore  that  he 
arrived  there  in  the  forenoon,  and  staid  there  till  Tuesday  morn- 
ing. 

The  Court  [nem  con.)  refused  to  continue  the  cause,  as  these 
witnesses  were  known  to  the  defendant  at  the  time  of  his  arrest ; 
and  he  had  already  summoned  witnesses  to  prove  an  alibi,  and 
the  others  could  only  corroborate. 

Mr.  Brent,  in  cross-examining  Hicks,  a  witness,  asked  him 
whether  he  was  arrested  for  counterfeiting  money. 

MoRSELL,  J.,  said  he  thought  the  question  ought  not  to  be 
put. 

Craxch,  C.  J.,  said  he  had  some  doubt  upon  that  point. 

Tmrustox,  J.,  said  he  should  like  to  hear  the  autiiorities. 

Mr.  Brent  cited  Starkie,  part  2,  p.  138  to  145 ;  Roscoe  on  Ev. 
135;  Holding's  case  at  the  Old  Bailey  in  1821. 

Mr.  Key,  contra,  cited  Roscoe,  132,  140  ;  De  Saillij  v.  Morgan, 
2  Esp.  691 ;  Watson's  case,  in  2  Starkie's  cases,  157  ;  Rose  v. 
Blalcemore,  Rv.  ^  Mood.  N.  P.  C.  384 ;  Lloyd  v.  Fassingliam,  16 
Yes.  64. 

The  Court  [nem.  con.)  was  of  opinion  that  the  party  has  not 
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a  right  to  ask  of  a  witness,  in  cross-examination,  any  question 
tending  to  degrade  him,  (unless  it  be  in  relation  to  a  fact  in  issue 
in  the  record.      Quare.) 

Mr.  Brent,  after  the  evidence  on  the  part  of  the  United  States 
had  been  given,  prayed  the  Court  to  instruct  the  jury  that  there 
was  no  evidence  given  to  support  the  second  and  third  counts  ; 
but 

The  Court  refused  to  give  the  instruction. 

31r.  Key.,  for  the  United  States,  offered  to  prove  by  the  wit- 
ness. Hicks,  that  Richard  H.  White  confessed  that  he  burnt  the 
treasury  building,  in  order  to  prove  that  the  building  was  burnt 
by  design,  and  therefore  that  an  offence  had  been  committed  ; 
but 

The  Court  (Thruston,  J.,  contra.)  refused  to  suffer  the  evi- 
dence to  be  given. 

The  Court  having  given,  in  this  cause,  the  same  instruction 
respecting  principal  and  accessory,  Mr.  Key  contended  that  it 
applied  only  to  the  common-law  count,  as  the  other  two  counts 
were  for  misdemeanors,  in  which  all  arc  principals. 

Mr.  Brent,  contra,  contended  that,  as  the  third  section  of  the 
Penitentiary  Act  made  a  distinction  between  principal  and  ac- 
cessories, even  in  cases  of  misdemeanor,  the  indictment  should 
state  in  which  character  the  defendant  is  charged. 

INIoRSELL,  J,,  said  that  in  misdemeanors  all  are  principals. 
The  statute  did  not  alter  the  nature  of  the  offence;  and  accesso- 
ries, in  misdemeanor,  must  be  indicted  as  principals. 

Cranch,  C.  J.,  said,  such  is  the  opinion  of  the  Court.  The 
third  section  of  the  Penitentiary  Act  enumerates  several  oifences, 
some  of  which  are  felonies,  to  which  there  may  be  accessories ; 
it  was  proper  therefore,  at  the  close  of  the  enumeration,  to  say, 
that  every  person  duly  convicted  of  any  of  those  offences,  "  or  as 
being  accessory  thereto,"  shall  be  sentenced,  ^c.  Those  words 
are  applicable  only  to  those  of  the  previously  enumerated 
offences,  to  which  there  can,  by  law,  be  accessories. 

Turuston,  J.,  said  that  he  was  opposed  to  the  instruction  alto- 
gether, because  there  was  no  evidence  that  the  defendant  was 
not  present  at  the  burning. 

Mr.  J.  Pi.  Key,  for  the  United  States,  contended  that  as  to  the 
second  count,  (which  he  considered  as  charging  a  capital  oireucc 
at  common  law,)  the  limitation  was  three  years. 

The  thirty-first  section  of  the  statute  of  April  80,  1790,  relates 

to  offences  which  were  then  capital,  and  if  they  had  been  cnn- 

merated  in  the  section,  instead  of  being  referred  to  by  a  gcMieral 

description,  arson  would  have  been  specificallv  named;  and  then 

1* 
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prosecutions  for  arson  would  be  limited  to  three  years,  in  what- 
ever manner  the  offence  might  be  afterwards  punishable. 

If  it  be  not  now  a  capital  offence  in  this  district,  it  is  because 
its  punishment  has  been  changed  by  the  penitentiary  law  for 
this  district,  either  in  the  first,  third,  or  fourteenth  section.  But 
the  nature  of  the  offence  is  not  changed,  nor  the  limitation  of 
the  time  in  which  the  offence  may  be  prosecuted  ;  for  by  the  six- 
teenth section,  "  every  matter  not  provided  for"  by  that  act  is 
to  remain  as  theretofore. 

3Ir.  R.  J.  Brent,  contra. 

In  United  States  v.  Mayo,  1  Gall.  397,  and  2  Cranch,336,  itis 
decided  that  Ihe  limitation  of  1790,  is  applicable  to  offences 
created  after  that  act,  and  therefore  does  not  apply  exclusively 
to  crimes  as  they  then  existed.  If  an  offence,  then  not  capital, 
has  been  since  declared  to  be  capital,  the  limitation  would  now 
be  tiirce  years. 

As  to  two  of  the  counts  the  question  is  not  applicable,  for 
they  were  only  misdemeanors  at  common  law,  and  the  other 
count  is  not  for  arson. 

When  the  defendant  offered  a  peremptory  challenge,  the 
Court  said  that  it  was  no  longer  a  capital  offence,  and  that 
therefore,  a  peremptory  challenge  could  not  be  allowed. 

Mr.  Key,  in  reply,  cited  8  Wheeler,  152;  Statute,  <§>  5;  and 
Ship  Ar>ro,  1  Gall.  100. 

The  Court,  (Thiuston,  J.,  doubting,)  was  of  opinion  that 
the  limitation  was  two  years  only. 

And  in  answer  to  a  prayer  made  by  the  defendant's  counsel, 
the  Court  instructed  the  jury  that  if  they  find,  from  the  evidence, 
that  no  indictment  was  found  against  the  defendant  within  two 
years  from  the  time  the  ollence  was  committed  in  this  case, 
then  ihe  statute  of  limitations  is  a  bar;  unless  they  also  find 
that  the  prisoner  left  this  district,  or  any  other  place  within  the 
United  States,  for  the  purpose,  or  with  the  view  to  avoid  detec- 
tion or  punishment  for  the  ollence  of  burning  the  treasury 
building,  or  for  any  other  offence;  or  that  he  concealed  himself 
in  any  other  way,  for  said  purpose,  or  to  prevent  detection  at 
anv  time  within  the  said  two  years. 

CuAXcn,  C.  J.,  stated  that  he  concurred  in  this  opinion  as  far 
as  it  went;  but  that  it  did  not  go  far  enough.  He  thought 
that  if,  at  any  time  during  the  two  years,  the  defendant  went 
out  of  the  United  States,  or  from  one  place  to  another  within 
the  United  Stales,  or  concealed  himself  to  avoid  arrest  or 
detection  for  this  or  any  other  otl'ence,  the  limitation  did  not 
run  in  his  favor,  unless  afterwards  within  the  two  years,  he 
appeared  openly  and  notoriously,  so  that,  with  ordinary  diligence, 
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he  might  have  been  arrested  in  the  United  States ;  and  so  con- 
tinued for  two  years  after  such  concealment,  &c.  or  until  his 
arrest. 

Thruston,  J.,  did  not  concur,  for  the  reasons  stated  in  his 
written  opinion  delivered  at  the  trial  of  Richard  H.  White, 
{ante,  38.) 

The  Court,  (Thruston,  J.,  contra,)  was  also  of  opinion,  that 
it  was  not  necessary,  in  order  to  the  defendant's  having  the 
benefit  of  the  limitation,  that  the  United  States  should  have 
known  that  he  was  the  person  who  burnt  the  treasury  building. 

Verdict  guilty. 

Mr.  R.  J.  Brent,  moved  in  arrest  of  judgment,  because  the 
indictment  states  that  the  offence  was  committed  on  the  30th 
of  March,  1833,  and  the  record  shows  that  the  indictment  was 
found  on  the  30th  of  March,  1836,  so  that  it  appears  upon  the 
record  that  the  offence  was  committed  more  than  two  years 
before  the  indictment  was  found  ;  and  it  does  not  appear  by  the 
record  that  the  defendant  was  a  person  "  fleeing  from  justice." 

Mr.  Brent  referred  to  Watkins^s  case,  in  this  Court  at  May 
term,  1829,  (3  Cranch,  C.  C.  441,)  where  the  Court  decided  that 
the  objection  was  fatal  upon  demurrer.  One  of  the  objections 
in  that  case  was,  "  That  advantage  of  the  limitation  cannot 
be  taken  upon  demurrer,  because  the  United  States  would  be 
thereby  precluded  from  replying,  according  to  the  proviso  of  the 
act,  that  the  defendant  fled  from  justice  within  the  two  years. 
But  the  Court  answered,  "  That,  however,  it  may  be  in  practice, 
yet  in  theory,  and  by  law,  if  judgment  upon  demurrer  to  an  in- 
dictment for  a  misdemeanor  he  given  against  the  defendant,  it  is 
a  peremptory  judgment  of  condemnation;  and  although  in  prac- 
tice the  Court  will  often  rather  intimate  its  opinion,  than  pro- 
nounce sentence;  and  will  permit  the  defendant  to  withdraw  his 
demurrer,  and  plead  to  issue ;  yet  upon  the  question  whether 
the  defendant  may  avail  himself,  by  demurrer,  of  a  bar  apparent 
upon  the  record,  the  Court  must  consider  what  would  be  the 
legal  consequence  of  a  judgment  upon  the  demurrer;  and  when 
w^e  see  that  it  may  be  a  peremptory  judgment,  and  that  the 
defendant  has  a  good  defence  upon  the  face  of  the  record,  the 
Court  cannot  deprive  him  of  the  benefit  of  it.  We  therefore  think 
that  the  defendant  has  a  right,  upon  demurrer,  to  avail  himself 
of  the  statute  of  limitations.  It  has  been  said  that  the  United 
States  would  be  thereby  precluded  from  replying  the  flight  of 
the  defendant,  if  such  should  have  been  the  fact.  But  that  is 
not  the  fault  of  the  defendant.  The  United  States  have  put 
themselves  in  that  situation  by  stating  the  fact  to  have  happened 
beyond  the  day  of  limitation.     They  were  not  bound  so  to 
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do,  for  they  might  have  laid  the  day  to  have  been  within  the 
time  of  limitation,  and  proved  a  different  day  at  the  trial ;  and 
if  the  day  proved  should  be  beyond  the  time  of  limitation,  and 
the  United  Siates  could  have  shown  that  the  defendant  fled 
within  the  two  years  after  committing  the  offence,  they  might 
have  given  it  in  evidence,  or  they  might  have  stated,  in  the 
indictment,  the  true  time  and  any  facts  which  existed,  and  went 
to  show  that  the  defendant  could  not  avail  himself  of  the  limit- 
ation." The  point,  therefore,  is  already  decided  by  this  Court, 
that  the  objection  is  good  on  demurrer;  and  what  is  good  on 
demurrer  is  good  in  arrest  of  judgment.  1  Chitty,  285,  442,  662; 
Lee  V.  Clark,  2  East,  Rep.  333,  and  Watkins^s  case,  Pamphlet 
Report,  134,  in  which  this  Court  said  that  "upon  a  motion  to 
quash,  or  in  arrest  of  judgment,  the  defendant  may  avail  him- 
self of  all  the  matters  which  he  could  upon  demurrer."  It  does 
not  appear  in  the  record  that  the  defendant  fled  from  justice,  but 
it  does  appear  upon  the  face  of  the  record  that  the  defendant 
had  a  legal  defence,  and,  therefore,  the  Court  cannot  render 
judgment  against  the  defendant.  There  is  no  allegation  in  the 
proceedings  which  will  let  in  the  evidence  of  the  defendant's 
fleeing  from  justice.     Fiatt  v.  Vatlicr,  9  Peters,  41o. 

Mr.  J.  11.  Key,  and  Mr.  F.  >S.  Kcjj,  for  the  United  States,  contra. 

The  United  States  are  not  bound  to  show  the  day  to  be  within 
the  time  of  limitation.  It  is  a  matter  of  defence  to  be  shown 
by  the  defendant.  The  doctrine  in  Chitty  is  only  applicable  to 
a  statute  which  creates  the  offence,  and  directs  that  it  shall  be 
prosecuted  in  a  certain  time;  not  to  a  statute  of  limitations 
applicable  to  all  misdemeanors.  It  relates  to  convictions  on 
penal  statutes,  and  summary  proceedings  in  inferior  jurisdictions. 
There  is  a  difference  between  a  demurrer  and  a  motion  in  arrest 
of  judgment,  in  this,  that  after  verdict,  it  will  be  presumed  that 
a  day  was  proved  within  the  time  of  limitations.  The  case  in 
9  Peters,  only  decides  that  in  a  case  in  equity,  there  must  be 
allegations  as  well  as  proofs.  But  the  defendant,  on  the  trial 
claimed  the  benefit  of  the  limitation,  and  the  United  States 
gave  evidence  that  the  defendant  was  a  person  ileeing  from 
justice,  and  therefore  had  no  right  to  claim  that  benefit ;  and  the 
whole  matter  was  submitted  to  the  jury.  All  this  will  apjjcar 
in  the  record,  and  the  Court  will  decide  upon  the  wliolc  record. 
1  Chitty,  284,  2^5 ;  Lee  v.  Clarke,  2  I^^ast,  Rep.  333 ;  Rex  v. 
Brijan,  2  Str.  1101  ;  Archbold's  Crim.  PL  53. 

Mr.  Brent,  in  reply,  cited  Ficx  v.  Fisher,  2  Str.  865. 

Craxch,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  indictment  in  this  case  (which  was  for  burning  tiie 
treasury  building  of  the  United  States.)  charged  the  offence  to 


NOVEMBER  TERM,  1836.  81 


United  States  v.  White. 


have  been  comnntted  on  the  30th  of  March,  1833,  and  the 
indictment  was  not  found  until  the  30th  of  March,  1836,  so  that 
more  than  two  years  appeared  upon  the  record  to  have  elapsed 
between  the  commission  of  the  offence,  and  the  finding  of  the 
indictment. 

By  the  31st  section  of  the  Act  of  Congress  of  the  30th  of  April, 
1790,  [1  Stat,  at  Large,  112,]  it  is  enacted,  that  no  person  "  shall 
be  prosecuted,  tried,  or  punished,  for  any  offence  not  capital,  nor 
for  any  fine  or  forfeiture  under  a  penal  statute,  unless  the  indict- 
ment or  information  for  the  same  shall  be  found  or  instituted 
within  two  years  from  the  time  of  committing  the  offence,  or 
incurring  the  fine  or  forfeiture  aforesaid  ;  provided  that  nothing 
hereirt  contained  shall  extend  to  any  person  or  persons  ilecing 
from  justice." 

The  defendant  pleaded  the  general  issue,  and  the  jury  found 
a  general  verdict  against  him. 

The  defendant,  by  his  counsel  has  moved  in  arrest  of  judg- 
ment, upon  the  ground  tliat  it  appears  on  the  record  that  the 
indictment  was  not  found  within  two  years  after  the  commission 
of  the  offence. 

On  the  part  of  the  defendant  it  was  contended  that  when  the 
time  for  the  prosecution  of  an  offence  is  limited,  the  time,  as 
averred  in  the  indictment,  should  appear  to  be  within  the  limit. 
(1  Chitty,  Cr.  L.  223,)  and  this  Court  so  decided  in  the  case  of 
Doct.  Watkins  in  1829,  when  they  sustained  a  demurrer  to  the 
indictment  against  him,  upon  the  transaction  with  Ilambleton  ; 
and  it  was  further  contended  that  whatever  objection  would 
have  been  good  on  demurrer,  is  good  upon  a  motion  in  arrest  of 
judgment.     1  Chitty,  442. 

I  am  not  disposed  to  disturb  the  decision  in  Watldns's  case. 
1  think  it  was  right.  But  there  seems  to  ])e  a  great  dillcrence 
between  a  demurrer  directly  to  the  indictment,  before  any  other 
pleadings  have  been  had  in  the  case,  and  a  motion  in  arrest  of 
judgment,  after  all  the  pleadings  liavc  been  made  up,  issue 
joined  and  verdict  thereupon.  In  the  first  case,  the  judgment 
must  be  upon  the  whole  record  as  it  then  ajipears  ;  and  upon  a 
motion  in  arrest  of  judgment  after  verdict,  tlic  judgment  must 
be  upon  the  whole  record  as  it  then  appears.  There  may  be  a 
prima  facie  cause  of  demurrer  to  the  indictment  which  may  be 
removed  by  the  subsequent  pleadings.  An  indictment  may, 
upon  its  face,  state  a  fact  which  would  be  a  good  defence,  and 
the  defendant  may  in  that  stage  of  the  cause,  avail  iiimself  of  it 
by  demurrer ;  and  if  judgment  should  thereupon  be  rendered  in  his 
favor,  and  the  indictment  should  be  ciuashcd,  a  new  indictment 
may  be  sent  up,  omitting  that  fact,  or  stating  other  facts  to  show 
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that  it  is  no  defence  for  that  defendant ;  but  if,  without  then  taking 
advantage  of  the  error  in  the  indictment,  the  defendant  proceeds  to 
plead  the  matter  of  defence,  and  the  United  States  reply  matter 
showing  that  the  defendant  is  not  in  a  condition  to  avail  himself  of 
that  defence,  and  the  defendant  should  demur  to  the  replication, 
thereby  admitting  the  facts  stated  in  the  replication  to  be  true, 
the  judgment  upon  that  demurrer  must  be  against  the  defendant, 
because  the  matter  of  the  replication  admitted  by  the  demurrer, 
would  show  that  the  defendant  was  not  in  a  condition  to  avail 
h'lmseU  o{  the  primd  facie  matter  of  defence  contained  in  the  in- 
dictment. And  if,  instead  of  demurring  to  the  replication,  the 
defendant  should  take  issue  upon  it,  and  the  verdict  should  be 
against  him,  and  he  should  move  in  arrest  of  judgment,  the 
same  matter  would  appear  to  the  Court.  The  whole  record 
would  be  before  them,  and  the  motion  in  arrest  must,  upon  that 
state  of  the  record,  be  overruled. 

This  would  be  the  result  if  the  pleadings  should  be  in  writing 
and  spread  upon  the  record.  But  the  judgment  of  the  Court 
must  be  the  same,  where  the  pleadings  are  ore  tcmis.  The  Court 
is  bound  to  take  notice  that  the  defendant,  upon  the  plea  of 
"not  guilty"  had  a  right  to  avail  himself  of  the  limitation  of 
time  if  he  was  entitled  to  it;  and  that  the  United  States  had  a 
right  to  show  that  he  was  not  entitled  to  its  benefit ;  and  after  a 
general  verdict  the  Court  is  bound  to  presume  that  the  parties 
respectively  availed  themselves  of  their  rights  ;  and  that  every 
thing  was  alleged  and  proved  which  they  had  a  right  to  allege, 
and  could  prove  under  that  issue.  If,  from  accident  or  igno- 
rance of  his  rights,  the  defendant  should  have  been  prevented 
from  asserting  and  using  his  right,  it  might  be  the  ground  of  a 
motion  for  a  new  trial.  J3ut  after  a  verdict  upon  the  general 
issue,  the  Court  is  bound  to  presume  that  the  jury  had  con- 
sidered and  acted  upon  every  defence  which  the  defendant  could 
make  under  that  issue,  and  upon  every  matter  which  either  of 
the  parties  could  lawfully  have  given  in  evidence  upon  the  trial. 
As  the  verdict  was  against  the  defendant,  and  as  the  jury  could 
not  have  found  such  a  verdict,  unless  they  had  found  that  the 
defendant  was  a  person  fleeing  from  justice,  the  Court  must 
presume  that  they  were  satisfied  of  that  fact  by  the  evidence. 
Thus,  in  the  case  of  Lee  v.  Clarke,  2  East,  Rep.  333,  in  error 
from  the  Court  of  Common  Pleas,  in  an  action  of  debt  for  a 
penalty  given  by  the  game-laws  for  using  a  certain  engine  to  kill 
and  destroy  the  game  of  the  kingdom,  not  having  lawful  authority 
so  to  do,  the  declaration  stated  that  the  ollence  was  committed 
"within  the  space  of  six  calendar  months,  to  wit,  on  the  21st  of 
January,  1801,  whereas  the  limitation  by  the   statute  of  2  G.  3, 
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c.  19,  §  6,  was  six  months,  which,  at  common  law,  except  in  mer- 
cantile transactions,  means  six  lunar  months.  Upon  the  plea  of 
nil  debet  the  verdict  was  for  the  plaintiff,  and  this  matter  among 
others,  was  assigned  for  error.  A  previous  statute,  (26  G.  2,  c.  2,) 
had  limited  the  time  for  prosecution  to  the  end  of  the  second  term 
after  the  oflcnce  committed.  Lord  EUenborough,  during  the 
argument  said,  "  Notwithstanding  the  allegation  that  the  oflcnce 
was  committed  witiiin  six  calendar  months,  &c.,  yet  if  it  were 
not  committed  within  the  tiirie  prescribed  by  the  statute,  the 
plaintiff  must  have  been  nonsuited;"  thereby  admitting  that 
the  defendant  might  avail  himself  of  the  limitation  of  time  upon 
the  general  issue ;  and  that  if  the  plaintifVliad  not  proved  the 
ofTence  to  have  been  committed  within  the  time  limited  by  the 
statute,  he  must  have  been  nonsuited  in  that  action  of  debt, 
and,  of  course,  if  it  had  been  a  criminal  prosecution  by  indict- 
ment, the  defendant  must  have  been  ac(iuitted. 

Lawrence,  J.,  also  said,  "  The  time  having  elapsed  would  have 
been  evidence  for  the  defendant  on  the  plea  of  nil  debet.  The 
argument  goes  the  length  of  assuming  tliat,  if  no  time  whatever 
had  been  alleged,  it  would  have  been  sullicient  for  the  plaintiii", 
at  nisi  prius,  to  have  proved  the  ofl'ence  committed  at  any  time 
before  the  action  commenced  ;  which  cannot  be  pretended." 

The  counsel  for  the  defendant  in  error  said,  "  But  the  answer 
already  given  by  the  court  is  sufficient;  the  allegation  itself  was 
unnecessary,  and  may  be  rejected;  and  after  verdict  the  court 
will  presume  that  the  fact  was  proved  within  time." 

Alter  the  argument  was  closed,  Ijord  l^Uenborough  said,  "  To 
some  of  the  errors  assigned,  an  answer  has  already  been  given 
by  the  court;  such  as  those  which  respect  the  allegation  of  the 
time  within  which  the  action  was  commenced  being  f^tated  to 
be  within  six  calendar,  instead  of  lunar  months,  and  not  stated 
to  be  within  two  terms.  The  allegations  were  not  material : 
and  we  cannot  presume  that  the  fact  was  not  proved  to  have 
happened  within  the  time  prescribed  by  law  for  the  commence- 
ment of  the  suit." 

So  in  the  case  of  Piigli  v.  Fiobinson,  1  T.  R.  IIG,  whieli  was 
a  case  of  special  demurrer  to  the  declaration,  on  the  ground  that 
it  appeared,  upon  the  record,  that  the  suit  v.-as  Ijroug'at  before 
the  cause  of  action  accrued,  the  court  overruled  the  demurrer, 
because  that  fact  did  not  appear  upon  the  record. 

Mr.  Law,  (afterwards  Lord  EUenborough.)  in  suppori  of  tlie 
demurrer,  said,  '•  Though  on  motions  in  arrest  of  judgment,  and 
on  trials  at  nisi  prius,  the  court  will  incjuire  vrhen  the  bill  was 
actually  filed,  yet  they  will  not  on  demurrer,  where  such  incpiiiy 
is  precluded." 
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If  this  be  the  law,  and  it  was  an  admission  by  eminent  coun- 
sel, there  is  a  difference  between  a  demurrer  and  a  motion  in 
arrest  of  judgment. 

Upon  a  demurrer,  the  inquiry  respecting  a  fact  not  appearing 
on  the  record  is  precluded  ;  but  may  be  admitted  upon  a  motion 
in  arrest  of  judgment,  in  some  cases.  But  it  is  not  necessary, 
in  the  present  case,  to  insist  upon  that  difference  in  this  respect; 
for,  after  a  general  verdict,  the  Court  must  presume  that  every 
thing  in  issue  has  been  considered  and  decided  by  the  jury ;  and 
every  fact  was  in  issue  of  which  the  parties  could  avail  them- 
selves upon  the  plea  of  "not  guilty;"  one  of  which  facts  was, 
on  the  part  of  the  defendant,  the  limitation  of  time,  and  another 
of  which  facts  was,  on  the  part  of  the  United  States,  the  defend- 
ant's fleeing  from  justice. 

In  the  above  case  of  Pug-Ji  v.  Robinson,  the  promise  and 
breach  (which  were  the  cause  of  action,)  were,  in  the  declara- 
tion, alleged  to  be  on  the  7th  of  November,  1785,  which  was  the 
first  day  of  Michaelmas  term.  The  declaration  was  entitled 
generally  of  that  term.  The  defendant  demurred  specially,  and 
contended  that  the  filing  must,  in  law,  relate  to  the  first  day  of 
the  term,  and  as  the  law  knows  no  fractions  of  a  day,  it  must 
relate  to  the  first  instant  of  tliat  day.  On  the  other  side  it  was 
contended  that  the  term,  for  the  purpose  of  delivering  the  decla- 
ration, could  not  be  considered  as  commencing  until  the  sitting 
of  tlie  court.  That  this  was  evident  on  adverting  to  the  ancient 
practice  of  the  court  when  the  parties  declared  ore  tenus,  which 
was  minuted  by  the  prothonotary ;  but,  on  account  of  the  great 
increase  of  business,  the  present  mode  of  delivering  the  declara- 
tion in  writing,  was  substituted.  That,  therefore,  this  declaration 
could  not  be  supposed  to  have  been  delivered  before  the  sitting 
of  the  court;  for,  till  that  time,  by  the  old  practice,  the  party 
could  not  have  declared  ore  tcnus ;  and  although  the  law  does 
not,  in  general,  allow  fractions  of  a  day,  yet  the  court  will  take 
notice  ol  their  usual  time  of  sitting,  before  which  time  the  con- 
tract might  have  been  made  and  broken,  and  the  declaration  be 
thus  supported. 

Ashhurst,  J.,  said :  "  The  court  ought  to  make  any  intend- 
ment against  a  mere  captious  objection.  We  must  resort  to  tiie 
old  practice  of  declaring  ore  tcnus ;  and  by  referring  to  that  we 
find  that  the  declaration  could  not  have  been  delivered  till  the 
sitting  of  the  court,  so  that  here  the  promise  and  the  breach 
may  well  have  taken  place  before  the  delivery  of  the  declara- 
tion." 

On  that  ground  the  demurrer  was  overruled. 

Here,  then,  it  is  clear  that  the   Court  may  explain  the  record 


NOVEMBER  TERM,  1836.  85 

United  States  v.  White. 

by  reference  to  the  ancient  practice  of  pleading  ore  tenus,  even 
in  cases  of  demurrer ;  and,  a  fortiori,  in  cases  of  motion  in  arrest 
of  judgment. 

Weston  V.  Mason,  3  Burr.  1725,  is  a  strong  case  to  show  that 
there  is  a  difference  between  a  demurrer  and  a  motion  in  arrest 
of  judgment.  It  was  an  action  of  debt  upon  a  bond,  brought 
against  the  sureties  of  a  sheriff's  bailiff.  The  condition,  alter 
reciting  that  the  sheriff  had  appointed  the  person  bailiff  for  the 
Hundred  of  East  Gotson,  was  that,  "  if,  therefore,  he  shall  duly 
execute  his  office,  &c.,  within  that  hundred,  and  shall  duly  exe- 
cute all  warrants  directed  to  him,  and  make  due  and  sufficient 
return  thereof,  &c.,  then  the  bond  to  be  void."  Performance  of 
the  condition  was  pleaded.  The  plaintiff  replied  that  the  bailiff 
had  not  made  a  due  return  to  a  particular  warrant  directed  to 
him.  The  defendant  rejoined  that  he  had ;  upon  which  issue 
was  joined,  and  verdict  for  the  plaintiff. 

Mr.  Dunning  moved  in  arrest  of  judgment,  and  contended  that 
the  breach  assigned  was  not  sufficient,  because  it  did  not  state 
that  the  warrant  was  directed  to  the  bailiff,  as  bailiff  of  that  hun- 
dred, and  therefore  he  was  not  obliged  to  return  it.  He  cited 
the  case  of  Stoug-hton  v.  Daj/,  Aleyn,  10,  and  contended  that  it 
was  exactly  like  this,  except  that  that  was  a  warrant  on  an  exe- 
cution, and  this  on  mesne  process ;  that  the  condition  of  that 
bond  was  in  the  very  words  of  this  ;  and  that  upon  looking  into 
the  record  of  that  case  it  agreed  with  the  present. 

Sir  Fletcher  Norton  and  Mr.  Ashhurst  said  that  "  that  case 
was  on  demurrer  —  this  after  verdict ;  therefore  it  shall  be  sup- 
posed that  every  thing  necessary  to  maintain  the  action  was 
proved." 

Lord  Mansfield  said :  "  A  case  is  cited  out  of  Aleyn,  as  in  point ; 
but  the  case  out  of  Aleyn  was  upon  demurrer.  If  it  stood  upon 
the  construction  of  the  bond,  I  should  have  desired  to  consider 
of  it;  but  this  being  in  arrest  of  judgment,  after  verdict,  and  not 
on  demurrer,  it  does  not  appear  that  it  was  directed  to  him  as 
bailiff  of  the  hundred." 

Mr.  Justice  Wilmot :  "  If  it  had  stood  upon,  a  demurrer  I 
should  have  thought  the  case  in  Aleyn  to  have  been  in  point." 
"  But  upon  this  record  we  cannot  take  the  warrant  to  be  di- 
rected to  him  otherwise  than  as  bailiff  of  the  hundred ;  and  by 
joining  issue  on  the  fact  of  returning  it,  he  admits  that  it  was 
not  directed  to  him  generally.  And  since  he  has  admitted  the 
execution  of  it,  we  cannot  intend  that  it  was  not  directed  to  him 
as  bailiff  of  the  hundred,  in  order  to  arrest  a  judgment." 

Mr.  Justice  Yates  :  "  The  case  in  Aleyn  was  determined  on  a 
demurrer.     Therefore  that  case  does  not  affect  this." 
VOL.  v.  8 
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Mr.  Justice  Aston  concufred,  and  the  judgment  was  not  ar- 
rested. 

Here,  then,  is  a  case  where,  if  the  defendant  had  demurred  to 
the  replication,  the  judgment  would  have  been  in  his  favor ;  but 
as  he  pleaded  over,  and  took  no  exception  until  after  verdict 
against  him,  the  judgment  could  not  be  arrested,  although  the 
replication  was  still  as  defective  after  verdict  as  it  was  before. 
And  the  reason  is,  that  after  verdict,  every  thing  which  the  plain- 
tiff could  have  proved,  under  the  issue,  in  support  of  the  verdict, 
must  be  presumed  to  have  been  proved.  This  is  evidently  the 
spirit  and  reason  of  the  case. 

In  the  case  of  Henri/  H.  TVJiite,  now  before  us,  the  parties  had 
clearly  a  right,  under  the  general  issue,  to  litigate  the  question 
of  limitation  of  time.  The  defendant  had  a  right  to  rely  on  the 
statute  ;  and  the  United  States  had  a  right  to  show  that  the  de- 
fendant was  a  "  person  fleeing  from  justice,"  and  therefore  not 
entitled  to  the  benefit  of  the  limitation.  1  Chitty,  470,  475,  626. 
All  this  must,  or  might,  have  been  before  the  jury ;  and  as  they 
found  a  general  verdict  against  the  defendant,  the  Court  is  bound 
to  presume  that  every  thing  which  was  necessary  to  support  the 
verdict,  and  which  could  be  proved  under  the  issue,  was  proved 
to  their  satisfaction.  There  can  be  no  doubt  that  the  United 
States,  upon  the  issue  of  not  guilty,  might  have  given  evidence 
to  show  that  the  defendant  was  a  person  fleeing  from  justice ; 
and  if  that  fact  was  proved,  it  entirely  removed  the  ground  of 
demurrer  which  originally  existed  in  the  indictment,  namely, 
that  the  indictment  was  not  found  within  two  years  after  the 
offence  was  committed  ;  and  as  the  Court  is  now  bound  to  pre- 
sume, from  the  verdict,  that  the  fact  of  the  defendant's  fleeing 
from  justice  was  fully  proved,  there  can  no  longer  be  a  pretence 
for  arresting  the  judgment  upon  that  ground. 

A  defendant  who  is  permitted  to  avail  himself  of  the  benefit 
of  the  statute  of  limitations  upon  the  general  issue,  in  a  crimi- 
nal cause,  ought  not,  thereby,  to  be  placed  in  a  better  condition 
than  if  he  had  pleaded  it  specially.  If  he  had  so  pleaded  it,  the 
facts  would  have  been  spread  upon  the  record  to  show  that  he 
was  not  entitled  to  its  benefit ;  and  then  upon  the  whole  record 
the  judgment  could  not  be  arrested.  If  he  chooses  to  rely 
upon  the  statute,  without  pleading  it,  he  must  take  it  with 
all  its  burdens,  and  liable  to  all  its  provisos  and  exceptions. 
He  cannot  be  permitted  to  have  the  full  benefit  of  the  statute, 
upon  the  general  issue,  and  when  the  verdict  is  against  him,  ar- 
rest the  judgment,  because  he  had  not  pleaded  it  specially. 

The  defendant's  counsel  seemed  to  rely  much  upon  the  dicta 
of  the  Supreme  Court  of  the  United  States  in  the  case  of  Piatt 
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V.  Vattier,  9  Peters,  415.  But  those  dicta  are  only  a  confirma- 
tion of  the  general  maxim  in  courts  of  equity  that  the  decree 
must  be  secundum  allegata  et  probata.  In  those  courts,  proofs 
without  allegations  a^-e  quite  as  unavailable  as  allegations  with- 
out proofs.  But  in  a  criminal  case  the  defendant  is  permitted 
to  prove,  upon  the  general  issue,  matter  of  defence  not  specially 
alleged,  and  the  United  States  to  rebut  the  same  by  evidence, 
without  any  written  special  replication.  It  is  a  question  of  prac- 
tice rather  than  of  law,  and  the  difference  of  jurisdiction  causes 
a  difference  in  practice. 

Upon  the  whole  I  am  clearly  of  opinion  that,  in  the  present 
state  of  the  record,  the  judgment  cannot  be  arrested  for  the  cause 
assigned. 

Thruston,  J.,  concurred. 

MoRSELL,  J.,  dissented. 

The  motion  in  arrest  of  judgment  was  overruled,  and  the  de- 
fendant sentenced  to  seven  years  imprisonment  and  labor  in  the 
penitentiary. 


United  States  v.  Negro  James  Herbert. 

An  indictment  for  assault  and  battery  at  common  law,  and  an  indictment  imdcr  the 
statute  for  the  same  assault  and  battery  -with  intent  to  kill,  may  be  pcndin;^^  and 
tried  at  the  same  time,  and  if  the  defendant  be  found  guilty  on  both,  the  attorney 
for  the  United  States  may  enter  a  nolle  prosequi  as  to  eitlicr,  and  pray  judgment 
upon  the  otiier ;  but  there  cannot  be  judgment  upon  both.  The  pendency  of  ano- 
ther indictment  against  the  defendant  for  the  same  offence  is  no  ground  for  arrest- 
ing the  judgment. 

In  an  indictment  under  the  statute  for  assault  and  battery  with  intent  to  kill,  it  is  not 
necessary  to  state  the  manner  and  extent  of  the  assault  and  battery,  nor  the  parti- 
cular weapon  used.  It  is  only  necessary  to  describe  the  assault  and  battery  as  at 
common  law,  with  the  addition  of  the  words  charging  the  intent  to  kill  in  the  terms 
required  by  the  statute.  It  is  not  necessary  to  charge  the  assault  to  be  felonious, 
nor  malicious,  nor  to  be  with  malice  prepense,  nor  to  state  any  other  circumstance 
to  show  that,  if  death  had  ensued,  it  would  have  been  murder. 

A  former  conviction  cannot  be  pleaded  in  bar  unless  it  has  been  followed  by  judg- 
ment. 

There  were  two  indictments  against  the  defendant.  The 
first  (No.  176,)  was  for  a  simple  assault  and  battery  at  common 
law  upon  one  John  Sybert.  The  other  for  the  same  assault  and 
battery,  in  the  same  words,  with  this  addition,  "  with  intent  him 
the  said  John  then  and  there  to  kill,"  "  and  against  the  form  of 
the  statute  in  such  case  provided." 

The  two  indictments  were  found  on  the  same  day,  and  tried 
on  the  same  day,  and  the  defendant  was  found  guilty  on  both, 
whereupon  Mr.  Key.,  the  attorney  for  the  United  States,  entered 
a  nolle  jjrosequi.,  with  the  leave  of  the   Court,  upon  the  indict- 
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ment  for  simple  assault  and  battery,  and  moved  the  Court  for 
judgment  upon  the  other. 

Mr.  H.  May,  and  Mr.  C.  L.  Jones,  for  the  defendant,  moved 
in  arrest  of  judgment,  and  for  a  new  trial.  For  the  motion  in 
arrest  of  judgment  three  reasons  were  assigned. 

1st.  Because  the  defendant  is  "  convict  of  the  same  identical 
offence  on  another  indictment  found  and  prosecuted  at  the  same 
time,  and  for  the  same  identical  offence,  differing  in  no  respect 
but  in  matter  of  mere  ag^avation. 

2d.  Because  the  indictment  is  vague,  uncertain,  and  insuffi- 
cient ;  especially  in  this,  that  the  manner  and  degree  of  the  as- 
sault charged  is  not  shown ;  no  deadly  or  dangerous  weapon  or 
instrument,  nor  any  weapon  or  instrument  of  any  kind,  is  de- 
scribed, or  in  any  manner  averred  or  shown  to  have  been  used 
or  exhibited  in  the  assault,  or  in  any  manner  to  have  accompa- 
nied it;  nor  is  it  in  any  manner  averred  or  shown  that  killing  or 
murder  might  have  ensued  from  the  assault,  or  how  or  by  what 
means  the  alleged  intent  to  kill  was  attempted  to  be  carried  into 
effect. 

3d.  Because  the  indictment  does  not  "  charge  the  assault  to 
have  been  felonious  or  malicious :  nor  in  any  manner  avers 
or  infers  that  the  killing  charged  as  intended  by  the  prisoner 
would  have  been  a  felonious  or  malicious  homicide,  in  any  de- 
gree, if  it  had  been  perpetrated." 

The  reasons  stated  for  granting  a  new  trial  were,  1.  Because, 
as  to  the  intent  to  kill,  the  verdict  was  contrary  to  the  evidence ; 
1st,  in  this,  that  there  was  no  evidence  of  malice  prepense,  or 
any  other  matter  going  to  constitute  the  offence  of  murder  if 
death  had  ensued  from  the  assault ;  2d,  in  this,  that  there  was 
no  evidence  of  an  intent  to  kill. 

2.  Because  the  defendant  stands  convict,  upon  another  dis- 
tinct indictment,  for  the  same  identical  offence,  and  upon  the 
same,  and  no  other  evidence,  of  a  simple  assault  and  battery, 
without  the  aggravation  of  the  intent  to  kill ;  upon  which  con- 
viction he  now  stands  for  judgment,  which,  as  he  has  nothing  to 
say  against  it,  must  of  necessity  be  passed  in  due  course. 

3.  The  third  reason,  in  effect,  was  that  if  the  motion  in  arrest 
of  judgment  is  not  the  proper  mode  to  take  advantage  of  the 
double  conviction,  and  if  a  motion  to  quash  the  indictment  on 
that  ground  be  too  late,  the  defendant  ought  to  have  a  new  trial, 
with  leave  to  plead  that  matter  in  bar. 

4.  Because  new  evidence  has  been  disclosed  to  the  defendant 
since  the  jury  was  sworn,  and  not  known  to  the  defendant  in 
time  to  obtain  it  at  the  trial. 

The  defendant's  counsel  cited  Tidd,  464 ;  Com.  Dig.  Indict- 
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ment,  G.  &  N.  note ;  2  Starkie,  200 ;  Starkie,  Crim.  PL  378  ;  6 
Wheeler,  33 ;  Archbold's  Crim.  L.  348,  349. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  indictment  for  assault  and  battery  with  intent  to 
kill  one  John  Sybert. 

The  defendant's  counsel  have  moved  in  arrest  of  judgment, 

1.  Because  there  was  pending  at  the  same  time  another  in- 
dictment, charging  it  as  a  simple  assault  and  battery  at  common 
law,  both  indictments  having  been  found  at  the  same  time,  and 
tried  at  the  same  time,  by  the  same  jury,  who  found  the  defend- 
ant guilty  upon  both,  at  the  same  time. 

These  facts  do  not  appear  in  the  record  of  the  case,  in  which 
the  defendant  was  found  guilty  of  a  battery  with  intent  to  kill ; 
and  therefore  are  no  ground  for  arresting  the  judgment. 

If,  as  the  defendant's  counsel  contend,  the  defendant  had  a 
right,  upon  the  general  issue,  to  avail  himself  of  the  pendency  of 
another  indictment  for  the  same  cause  of  prosecution,  it  is  to  be 
presumed,  after  a  general  verdict  against  the  defendant,  that  the 
jury  acted  upon  and  negatived  that  defence ;  for  the  Court  must 
presume  that  they  considered  every  defence  which  the  defendant 
could  avail  himself  of,  under  that  issue. 

2.  The  second  ground  alleged  for  arresting  the  judgmejit  is, 
that  the  indictment  is  "  vague,  uncertain,  and  insufficient ;  espe- 
cially in  this,  that  the  manner  and  degree  of  the  assault  charged 
is  not  shown.  No  deadly  or  dangerous  weapon  or  instrument  is 
described,  or  averred,  or  shown  to  have  been  used  or  exhibited 
in  the  assault,"  &c.  "  nor  is  it  in  any  manner  averred  or  shown 
that  killing  or  murder  might  have  ensued  from  the  assault,  or 
how,  or  by  what  means  the  alleged  attempt  to  kill  was  attempted 
to  be  carried  into  effect." 

In  the  argument  of  the  defendant's  counsel,  it  was  contended 
that  the  indictment  should  so  far  have  discriminated  the  nature,' 
degree,  and  circumstances  of  the  assault  and  battery  as  to  show 
the  Court  with  legal  certainty  that  it  was  commensurate  with 
the  imputed  intent,  and  was  per  se,  if  proved  as  laid,  sufficient 
to  ground  a  presumption  of  the  intent  from  the  act  itself. 

The  Penitentiary  Act,  upon  which  this  indictment  was  framed, 
only  requires  that  the  offence  charged  should  be  an  assault  and 
battery  with  intent  to  kill.  To  describe  the  offence  as  it  is  de- 
scribed at  the  common  law,  with  the  addition  of  words  charging 
the  intent  to  kill,  seems  to  be  all  that  is  necessary  in  an  indict- 
ment upon  the  statute,  especially  as  the  sixteenth  section  of  the 
same  statute  declares,  that  all  definitions  and  descriptions  of 
crimes,  not  provided  for  in  the  acts,  should  remain  as  heretofore. 
When,  therefore,  the  statute  uses  the  common-law  terms  "  as- 
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sault  and  battery,"  the  description  of  that  part  of  the  offence 
which  consists  of  the  assault  and  battery  must  be  the  same  as 
heretofore,  that  is,  at  common  law ;  and  although  in  the  old  in- 
dictments for  assault  and  battery  it  was  usual  to  say,  with  sticks, 
staves,  knives,  &c.,  yet  it  has  been  often  decided  that  the  particu- 
lar instrument  used  need  not  be  proved,  as  laid  in  an  indictment 
for  assault  and  battery  at  common  law.  "We  think  the  indict- 
ment is  sufficient,  under  the  statute,  if  it  describe  the  common- 
law  offence,  with  the  addition  of  the  words  required  by  the  sta- 
tute. The  precedent  referred  to  in  Archbold's  Crim.  Law,  348, 
is  an  indictment  at  common  law  for  an  aggravated  assault  and 
battery,  describing  particularly  the  manner  of  beating,  namely, 
by  throwing  the  person  down  upon  a  brick  floor,  and  beating  and 
kicking  him,  &c. ;  but  it  cannot  be  contended  that  those  circum- 
stances might  not  have  been  given  in  evidence  upon  a  common 
count  for  assault  and  battery. 

The  other  precedent,  cited  from  p.  349,  is  upon  the  statute  of 
9  Geo.  4,  c.  31,  §  11,  which  enacts  that  if  any  person  shall  un- 
lawfully and  maliciously  attempt  to  drown  any  person,  with  in- 
tent to  murder  such  person,  every  such  offender  shall  be  guilty 
of  felony,  and,  being  convicted  thereof,  shall  suffer  death.  Arch- 
bold's Cr.  L.,  Appendix,  76.  The  precedent  cited  states  that 
the  defendant  feloniously,  unlawfully,  and  maliciously,  did  cast, 
throw,  and  push  the  said  J.  N.  into  a  certain  pond  there  situate, 
wherein  was  a  great  quantity  of  water,  and  did  then  and  there 
feloniously,  unlawfully,  and  maliciously  attempt  the  said  J.  Nl 
to  drown  and  suffocate,  with  intent,  then  and  there,  and  thereby, 
feloniously,  wilfully,  and  of  his  malice  aforethought,  the  said  J. 
N.  to  kill  and  murder,  against  the  form  of  the  statute,  &c. 

This  precedent  contains  no  averments  not  required  by  the  sta- 
tute in  order  to  make  a  case  under  it.  By  the  same  section  of 
the  same  statute,  it  is  enacted  "  that  if  any  person  unlawfully 
and  maliciously  shall  administer,  or  attempt  to  administer,  to 
any  person,  or  shall  cause  to  be  taken  by  any  person,  any  poison 
or  other  destructive  thing,  or  shall  unlawfully  and  maliciously 
attempt  to  drown,  suffocate,  or  strangle  any  person,  or  shall  un- 
lawfully and  maliciously  shoot  at  any  person,  or  shall,  by  draw- 
ing a  trigger,  or  in  any  other  manner,  attempt  to  discharge  any 
kind  of  loaded  arms  at  any  person ;  or  shall  unlawfully  and  ma- 
liciously stab,  cut,  or  wound  any  person,  with  intent,  in  any  of 
the  cases  aforesaid,  to  murder  such  person,  every  such  offender, 
and  every  person  counselling,  aiding,  or  abetting  such  offender, 
shall  be  guilty  of  felony  ;  and,  being  convicted  thereof,  shall  suf- 
fer death  as  a  felon." 

The  indictment  in  p.  349,  for  attempting  to  shoot,  with  intent, 
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&c.,  states  it  to  be  by  drawing  a  trigger  of  a  certain  pistol  loaded 
with  gunpowder  and  one  leaden  biillet,  which  pistol  the  defend- 
ant had  and  held  in  his  right  hand. 

The  indictment  in  p.  351,  for  stabbing,  with  intent,  &c.,  only 
states  that  the  defendant,  in  and  upon  the  right  side  of  the  belly 
of  him  the  said  J.  N.,  between  the  short  ribs  of  him  the  said  J. 
N.,  feloniously,  unlawfully,  and  maliciously,  did  stab,  cut,  and 
wound,  with  intent,  &c. 

And  Archbold  says,  "the  instrument  or  means  by  which  the 
wound  was  inflicted  need  not  be  stated  ;  and,  if  stated,  do  not 
confine  the  prosecutor  to  prove  a  wound  by  such  means.  It  is 
not  necessary  that  the  prosecutor  should  be  cut  in  a  vital  part, 
for  the  question  is  not  what  the  wound  is,  but  what  wound  was 
intended." 

The  indictment  in  p.  351,  under  the  12th  section  of  the  same 
statute,  for  stabbing,  &c.,  with  intent  to  maim,  &c.,  is  in  the 
same  form.  And  Archbold  says  the  instrument  need  not  be 
stated ;  and  if  stated  need  not  be  proved. 

The  indictment  in  p.  357,  under  the  25th  section  of  the  same 
statute,  for  an  assault  and  battery  with  intent  to  commit  felony, 
and  which  punishes  the  offence  by  imprisonment  and  hard  labor 
not  exceeding  two  years,  or  by  fine  and  imprisonment  and  surety 
of  the  peace,  is  quite  as  bare  of  circumstances  as  the  present. 
It  merely  states  that  the  defendant,  in  the  county  aforesaid,  in 
and  upon  one  J.  N.,  in  the  peace  of  God,  &c.,  then  and  there 
being,  unlawfully  did  make  an  assault,  and  him  the  said  J.  N. 
did  then  and  there  beat,  wound,  and  ill-treat,  with  intent,  &c. 
Add  (says  Archbold,)  a  count  for  a  common  assault  and  bat- 
tery. 

From  a  consideration  of  all  these  forms  of  indictment,  we  are 
satisfied  that  the  form  of  the  present  indictment  is  sufficient ; 
and  that  the  manner  of  the  assault  and  battery  need  not  be  more 
circumstantially  stated  therein  than  it  is. 

3.  The  third  reason  alleged  for  arresting  the  judgment  is,  be- 
cause the  indictment  does  not  charge  the  assault  to  have  been 
felonious  or  malicious;  nor  aver,  nor  infer,  that  the  killing 
charged  as  intended  by  the  defendant  would  have  been  a  felo- 
nious or  malicious  homicide  in  any  degree,  if  it  had  been  perpe- 
trated. 

The  statute  does  not  require  that  the  assault  should  have  been 
felonious,  or  malicious ;  nor  that  the  homicide,  if  it  had  been 
perpetrated,  would  have  been  felonious  or  malicious.  The  in- 
tent to  kill  gives  to  the  assault  and  battery  its  whole  statutory 
character.  It  is  sufficient  to  charge  the  assault  and  battery  in 
the  usual  form,  and  that  it  was  made  with  that  intent. 
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The  defendant,  by  his  counsel,  has  also  moved  for  a  new 
trial.  1.  Because  the  verdict,  as  to  the  intent  to  kill,  was  con- 
trary to  evidence ;  1st,  in  this,  that  there  was  no  evidence  of 
malice  prepense,  or  other  matter  going  to  constitute  the  offence 
of  murder,  if  death  had  ensued ;  and  2dly,  in  this,  that  there  was 
no  evidence  of  the  intent  to  kill  or  murder. 

The  answer  to  this  objection  to  the  verdict  is,  that  there  was 
evidence,  tending  to  prove  the  intent  to  kill,  sufficient  to  be  left 
to  the  jury,  who  had  the  whole  subject  before  them  ;  and  that 
the  issue  did  not  require  evidence  of  malice  prepense,  nor  of  any 
other  matter,  to  show  that  the  offence  would  have  amounted  to 
murder  if  death  had  ensued. 

2.  The  second  ground  urged  for  a  new  trial  is,  that  the  pri- 
soner stands  convict  upon  another  distinct  indictment  for  the 
same  identical  offence,  and  upon  the  same  identical  and  no 
other  evidence,  of  a  simple  assault  and  battery,  without  the  ag- 
gravation of  an  intent  to  kill. 

The  answer  to  this  is,  that  upon  the  common-law  indictment 
for  simple  assault  and  battery,  the  Attorney  for  the  United  States 
has  entered  a  nolle  prosequi,  so  that  no  judgment  can  be  entered 
upon  the  verdict  in  that  case  ;  and  a  former  conviction  cannot 
be  pleaded  in  bar  unless  it  has  been  followed  by  judgment ;  nor 
can  the  pendency  of  another  indictment  for  the  same  offence  be 
pleaded  in  bar  or  abatement,  though  it  may  be  a  good  ground 
for  a  motion  to  quash.  1  Chittv,  Cr.  Law,  446,  447  ;  Foster's 
Cr.  Law,  104 ;  1  Chitty,  299,  301,  303,  452,  454,  455,  456,  457, 
462 ;  2  Hale,  243,  246.  All  that  the  defendant  could  ask  in 
any  previous  stage  of  these  prosecutions,  was,  that  the  Attorney  of 
the  United  States  should  select  which  of  them  he  would  try. 
The  defendant  having  pleaded  to  both  indictments,  and  the  trial 
of  both,  by  the  consent  of  the  defendant,  having  been  had  be- 
fore the  same  jury,  and  verdicts  against  him  having  been  ren- 
dered upon  both  indictments,  the  Attorney  of  the  United  States 
had  the  option  to  take  judgment  upon  that  which  would  "best 
answer  the  ends  of  public  justice ; "  the  Court  taking  care  that 
judgment  should  not  be  entered  up  on  both.  Swann  v.  Jeffreys, 
Foster's  Cr.  Law,  106. 

3.  The  third  ground  urged  for  a  new  trial  supposes  that  there 
may  be  judgments  at  the  same  time  upon  both  indictments. 
This  cannot  now  be,  as  a  nolle  prosequi  is  entered  upon  one  of 
them. 

I  am  not  certain  that  two  separate  indictments  were  necessa- 
ry, as  both  are  for  misdemeanor.  In  one  the  punishment  is  fine 
and  imprisonment;  and  in  the  other,  imprisonment  and  labor; 
and  in  neither  is  the  defendant  entitled  to  a  peremptory  chal- 
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lenge.  But  the  grand  jury  having  found  separate  indictments, 
they  must  be  disposed  of;  and  if  the  Court  should  at  any  time 
be  satisfied  that  indictments  are  multiplied  vexatiously  and  un- 
necessarily, and  with  a  view  to  oppress  the  defendant,  the  reme- 
dy must  be  by  quashing  them,  or  some  of  them.  Archbold,  Cr. 
Law,  60 ;  Youn^  v.  The  King;  3  T.  R.  106;  Rex  v.  Benfield,  2 
Burr.  984. 

4.  The  fourth  reason  assigned  for  a  new  trial  is  the  discovery 
of  evidence  supposed  to  be  material  for  the  defendant,  after  the 
jury  was  sworn,  when  it  was  too  late  to  be  adduced  in  his  de- 
fence. 

The  affidavit  in  support  of  this  allegation  states,  that  if  a  new 
trial  should  be  granted,  the  defendant  expects  to  prove,  by  evi- 
dence not  known  to  him  in  time  to  be  adduced  in  his  defence, 
that  John  Sybert,  upon  whom  the  assault  and  battery  is  alleged 
to  have  been  made,  had  a  dirk  or  knife  about  his  person  at  the 
time  of  the  assault,  and  that  it  was  taken  from  him  by  the  wit- 
ness. 

It  does  not  seem  to  us  that  that  fact  is  material ;  for  unless 
the  defendant  could  show  that  what  he  did  was  in  self  defence, 
it  would  be  no  ground  of  defence,  that  the  person  assaulted  was 
secretly  armed.  It  might  be  that  he  had  armed  himself  against 
the  apprehended  attack  which  actually  took  place. 

We  are,  therefore,  of  opinion,  that  the  motion  in  arrest  of 
judgment,  and  for  a  new  trial,  should  be  overruled. 

Thruston,  J.,  absent. 

The  defendant  was  sentenced  to  the  penitentiary  for  two 
years  and  an  half,  from  the  2d  of  February,  1837. 


JosiAH  Thompson  and  Wife  v.  George  King's  Heirs. 

A  decree  that  one  has  a  specific  lien  on  a  lot,  for  the  amount  expended  in  improving 
it,  under  an  expectation  of  obtaining  a  title,  authorizes  him  to  come  upon  the 
insolvent  estate  of  the  owner  of  the  lot  as  a  general  creditor,  for  tlie  balance  of  the 
money  thus  expended,  after  crediting  the  proceeds  of  the  sale  of  the  lot. 

The  bill  in  equity  in  this  case  was  filed  in  1826,  by  Josiah 
Thompson  and  his  wife,  against  the  heirs  of  George  King,  to 
obtain  the  conveyance  of  a  house  and  lot  in  Georgetown,  in 
execution  of  an  agreement  between  Thompson  and  G.  King,  in 
the  lifetime  of  the  latter  ;  or  that  the  cost  of  the  improvements 
made  by  Thompson,  in  expectation  of  obtaining  the  title,  should 
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be  decreed  to  be  a  specific  lien  on  the  lot,  George  King  having 
died  insolvent. 

This  Court,  (Cranch,  C.  J.  contrd,)  in  April,  1832,  decreed  a 
conveyance  to  Thompson ;  which  decree  was  reversed  by  the 
Supreme  Court  of  the  United  States  in  1835,  (9  Peters,  204,) 
"  with  instructions  to  this  Court  to  order  the  property  to  be  sold," 
"and  the  proceeds  first  to  be  applied  to  the  payment  of  the 
money  expended  by  the  complainant  in  making  improvements 
on  the  property,  and  the  balance,  if  any,  to  be  paid  over  for  the 
benefit  of  the  creditors  of  the  estate  of  King." 

Mr.  Justice  McLean,  in  delivering  the  opinion  of  the  Court, 
said,  "  and  if  the  terms  of  the  contract  were  established  so  that 
the  court  could  decree  a  specific  execution  of  it,  they  would 
pronounce  such  a  decree.  But  as  a  specific  performance  cannot 
be  decreed,  the  inquiry  remains,  whether  the  complainant  has  a 
lien  on  the  property  for  the  money  he  expended  in  improving  it." 
Again,  he  said,  "  If  the  money  has  been  judiciously  expended 
under  such  circumstances  as  to  entitle  the  complainant  to  a  lien, 
the  court  must  give  effect  to  it.  It  is  an  equitable  mortgage, 
and,  in  a  court  of  chancery,  is  as  binding  on  the  parties,  as  if 
a  mortgage  in  form  had  been  duly  executed."  "  It  would  be 
most  unjust  to  leave  the  complainant,  as  a  creditor,  to  receive  a 
dividend  on  the  distribution  of  the  estate  of  King."  "  Indeed, 
there  can  be  no  doubt  that  the  complainant  considered  the 
property  as  his  own ;  and  it  was  so  treated  by  George  King, 
for  he  collected  the  rents  as  the  agent  of  the  complainant,  and 
accounted  to  him  for  them." 

The  property  was  sold  under  the  decree  of  the  Court,  but  did 
not  produce  sufl^icient  to  pay  the  amount  expended  by  Thomp- 
son in  improvements,  and  his  counsel,  Mr.  R.  S.  Coxe  now  con- 
tended that  he  was  entitled  to  come  in  as  a  general  creditor  of 
the  estate  of  George  King  for  the  balance. 

Mr.  C.  Cox,  contrd,  contended  that  it  was  not  a  debt  due  by 
George  King  in  his  lifetime;  and  if  it  was,  it  is  barred  by  the 
statute  of  limitations. 

Mr.  R.  S.  Coxe,  in  r^ply,  as  to  the  limitation,  contended  that  the 
debt,  if  it  be  one,  was  established  by  the  decree  of  the  Supreme 
Court,  and  cannot  now  be  controverted. 

Cranch,  C.  J.,  was  of  opinion  that  Thompson  could  not  now 
come  in  as  a  general  creditor  of  King's  estate  for  the  balance. 

MoRSELL,  J.,  contrd. 

Thruston,  J.,  being  absent,  the  case  was  continued  to  the 
next  term,  when  upon  further  argument  by  the  same  counsel, 

The  Court,  (Cranch,  C.  J.,  contra,)  stopped  Mr.  R.  S.  Coxe 
in  reply,  and  decided  that  Thompson  could  come  in  as  a  general 
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creditor,  upon  the  assets  of  George  King's  estate,  for  the  ditference 
between  the  amount  of  sales  of  the  house  and  lot,  and  the 
amount  of  the  value  of  Thompson's  improvements  as  found  by 
the  auditor. 

Keversed  by  the   Supreme  Court  of  the   United   States,  23d 
February,  1839 ;  13  Peters. 


United  States,  for  the  use  of  Keirle  v.  Fearson. 

The  Court  will,  at  a  subsequent  term,  correct  a  judgment  entered  by  mistake  for  too 

large  a  sum. 

Debt,  on  an  administration-bond.  Judgment  for  the  whole 
amount  of  the  plaintiff's  claim,  when  the  estate  was  insolvent. 

Mr.  Redin  moved  to  quash  the  execution  and  correct  the 
judgment  which  was  confessed  at  the  last  term,  it  having  been 
entered  for  about  $50  too  much,  as  the  defendant  contends  by 
mistake. 

Mr.  C.  Coxe,  contra.  A  judgment  on  an  administration-bond 
cannot  be  for  assets,  as  in  an  action  against  an  executor  or 
administrator.     The  judgment  must  be  absolute. 

The  Court  being  satisfied  that  Mr.  W.  L.  Brent  had  confessed 
the  judgment  by  mistake,  ordered  it  to  be  corrected. 


CIRCUIT  COURT  OF    THE    UNITED    STATES. 


MARCH  TERM,  1837,  AT  WASHINGTON, 


Amelia  T.  Dorsett  v.  Robert  Marshall  et.  al. 

If  personal  property  be  conveyed  to  a  trustee  for  the  sole  and  separate  use  of  a  feme 
covert,  her  executors,  administrators,  and  assigns,  free  and  clear  from  any  control  or 
demand  of  the  husband  or  his  creditors,  with  leave  to  lend  the  money  with  the 
approbation  of  the  wife,  for  her  "  like  sole  and  separate  use,"  money  thus  lent,  and 
unpaid  at  the  death  of  the  wife,  does  not  become  the  property  of  the  husband  ;  nor 
is  he  entitled  thereto  in  equity ;  although,  (standing  in  the  place  of  administrator 
under  the  Maryland  law  of  1798,  ch.  101,  c.  5,  §  8,)  he  might  recover  it  at  law. 

Robert  Marshall,  the  defendant,  intermarried  with  Ann 
Berry.  Shortly  before  the  marriage,  they  entered  into  the  fol- 
lowing agreement:  "  Robert  Marshall  and  Ann  Berry;  marriage 
contract :  Whereas  Robert  Marshall  and  Ann  Berry,  both  of 
Prince  George's  county.  State  of  Maryland,  are  about  to  inter- 
marry, it  is  therefore  agreed  by  the  parties  before  the  marriage, 
that  the  said  Ann  Berry  shall  hold  in  herself  all  her  right,  title,  and 
interest  in  the  following  funds  of  her  own,  namely,  one  hundred 
and  fifty  shares  of  stock  in  the  Patriotic  Bank,  on  which  $10 
have  been  paid,  which  stock  stands  to  the  credit  of  Ann  Berry ; 
also  one  hundred  and  thirty-seven  shares  of  stock  in  the  Central 
Bank  of  Georgetown  and  Washington,  upon  which  $11  per 
share  has  been  paid,  and  $3,500  in  the  bonds  of  Charles  Glover. 
Given  under  our  hands  and  seals,  this  17th  day  of  February, 
1820. 

"Witness,  Robert  Marshall,  (Seal. 

"James  H.  Y.  Dorsett,  Ann  Berry,  (Seal.)" 

Afterwards  by  indenture,  dated  the  1st  of  May,  1824,  between 
Marshall  and  his  wife  of  the  first  part,  and  Susan  G.  Beall  of 
the  other  part,  after  reciting  substantially  the  marriage  agree- 
ment, and  that  Marshall  did,  at  the  same  time  agree  to  make 
any  other  or  further  instrument  of  conveyance  which  might  be 
considered  necessary  fully  to  assure  and  convey  the  said  stock 
and  debts  "  to  the  sole  and  separate  use  of  the  said  Ann  Berry 


MARCH  TERM,  1837.  97 


Dorsett  v.  Marshall. 


her  heirs  and  assigns,  free  and  clear  from  any  debts,  control,  de- 
mands, or  incumbrances  of  the  said  Robert  Marshall ;  "  thai  the 
bank-stock  had  been  sold  by  mutual  consent ;  that  judgment  had 
been  obtained  against  Glover  for  $2,000,  (part  of  the  ^3,500)  in 
the  name  of  Robert  Marshall,  with  interest  and  costs  ;  and  another 
judgment  for  $1,500,  with  interest  and  costs;  (being  the  residue 
of  the  said  $3,500,)  and  that  the  said  Marshall  and  wife  had 
agreed  to  settle  those  judgments  and  a  certain  tract  of  land 
therein  mentioned  and  described,  by  a  more  full,  complete,  and 
formal  instrument  of  writing  than  the  marriage  agreement  above 
mentioned,  according  to  the  terms  of  the  present  instrument  ; 
Marshall  and  wife,  in  consideration  of  the  premises,  and  for  the 
more  fully,  completely,  and  perfectly  carrying  into  effect  the  mar- 
riage contract  between  them,  and  in  further  consideration  of  five 
dollars  paid  to  them  by  the  said  Susan  G.  Beall,  bargain  and  sell 
to  the  said  Susan  G.  Beall  her  heirs,  executors,  administrators, 
and  assigns,  the  tract  of  fifty  acres,  therein  described,  for  and 
during  the  joint  lives  of  Marshall  and  wife  and  the  survivor  of 
them,  and  the  two  judgments  against  Glover.  To  have  and  to 
hold  the  land  for  life  as  aforesaid,  and  the  judgments  absolutely, 
"to  the  said  Susan  G.  Beall,  her  heirs,  executors,  administrators, 
and  assigns,  in  trust  to  hold  the  land  for  the  use  of  Marshall  and 
wife  during  their  joint  lives,  and  for  the  use  of  the  husband,  if  he 
should  survive  his  wife,  during  his  natural  life  and  no  longer, 
upon  the  express  agreement  and  understanding  that  the  land 
should  not  be  subject  to,  or  liable  for  his  debts  or  engagements ; 
and  further  in  trust  that  the  said  Robert  Marshall  should  have  to 
his  own  use,  free  of  the  marriage  contract,  the  judgment  against 
Glover  for  the  $2,000,  with  interest  and  costs,  and  the  said  Susan 
G.  Beall  should  hold  the  other  judgment  for  $1,500,  with  interest 
and  costs,  "  for  the  sole  and  separate  use  of  the  said  Ann  Marshall, 
her  executors,  administrators,  and  assigns,  free  and  clear  from  any 
control  or  demand  of  the  said  Robert  Marshall,  or  of  his  creditors, 
debts,  or  engagements;  and  upon  payment  of  the  said  judgment 
or  any  part  thereof,  to  invest  the  said  money  in  stock,  or  to  loan 
the  same  on  interest  with  the  approbation  of  the  said  Ann  Mar- 
shall ;  and  in  further  trust  that  the  said  Ann  Marshall,  during  the 
life  of  her  husband,  may  dispose  of  said  judgment,  or  the  pro- 
ceeds thereof;  and  of  her  right,  interest,  and  estate  in  the  said 
tract  of  land  after  the  death  of  the  said  Robert  Marshall,  either  by 
her  last  will  and  testament,  or  by  any  instrument  of  writing  under 
her  hand  and  seal  in  the  presence  of  two  witnesses,  during  her 
coverture  in  the  same  manner  as  if  she  were  single." 

Mrs.  Beall  received  the  money   upon  the  judgments  against 
Glover,  and,  with  the  consent  of  Mrs.  Marshall,  lent  ^100  to  her 
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husband,  Robert  Marshall,  and  $400  to  her  sister,  Mrs.  Dorsett ; 
and  took  their  respective  notes,  payable  "  to  Susan  G.  Beall, 
trustee  for  Ann  Marshall." 

Before  these  notes  were  paid,  Mrs.  Ann  Marshall  died,  without 
having  disposed  of  her  property,  in  the  manner  designated  in  the 
deed  of  trust. 

Mr.  Marshall,  standing  in  place  of  an  administrator  of  his 
wife's  estate,  under  the  Maryland  Act  of  1798,  c.  101,  cl.  5,  §8, 
brought  his  action  at  law  against  Mrs.  Dorsett  for  the  ^400  lent 
to  her  by  Mrs.  Beall  as  trustee  for  Mrs.  Marshall,  and,  under  the 
opinion  of  this  Court  that  the  legal  right  of  action  was  in  him,  by 
virtue  of  the  said  Act  of  Assembly  of  Maryland,  recovered  judg- 
ment, at  March  term,  1886,  (4  Cranch,  C.  C.  696)  ;  and  Mrs. 
Beall  brought  a  suit  at  law  against  Mr.  Marshall  for  the  $100  of 
the  trust-money  lent  to  him ;   upon  which,  on  the  17th  of  April, 

1835,  he  filed  his  bill  stating  all  these  matters,  and  claiming  the 
whole  of  the  trust-money  as  his  own  property  by  virtue  of  his 
marital  rights,  and  obtained  an  injunction  to  stay  execution 
against  him,  until  the  further  order  of  the  Court. 

Mrs.  Dorsett,  also,  filed   her  bill,  on  the  29th  of  November, 

1836,  against  the  said  Robert  Marshall,  charging  all  these  mat- 
ters, and  claiming,  with  others,  the  whole  of  Mrs.  Marshall's  in- 
terest in  the  trust-fund,  as  her  next  of  kin,  to  the  entire  exclusion 
of  Mr.  Marshall;  and  on  that  groimd  praying  an  injunction  to 
stay  execution  upon  the  judgment  for  the  $400  which  he  had  re- 
covered at  law  against  her  ;  and  for  leave  to  file  this  her  bill  of 
interpleader,  and  that  the  said  Susan  G.  Beall  and  Robert  Mar- 
shall, &c.,  may  interplead  ;  and  that  she  may  account  for  her 
"  trusteeship  ;  "  that  the  trust-fund  may  be  decreed  to  the  heirs  of 
Mrs.  Marshall  as  before  stated,  "  or  to  such  as  the  law  may  give 
it  to,"  &c. 

Before  any  proceedings  were  had  upon  that  bill,  Mrs.  Dorsett, 
on  the  6lh  of  February,  1837,  filed  another  bill  against  the  said 
Robert  Marshall,  Richard  H.  Marshall,  Susan  G.  Beall,  and  the 
other  heirs  of  the  deceased  Ann  Marshall,  in  which  she  states  the 
judgment  at  law  for  $400  obtained  against  her  by  Robert  Mar- 
shall, under  the  instruction  of  the  Court  to  the  jury  that,  by  the 
law  of  Maryland  he,  as  administrator  of  the  estate  of  his  wife,  had 
a  right  at  law,  to  recover  the  same  ;  that  he  is  insolvent,  and,  if  he 
should  receive  the  money,  would  be  unable  to  refund  it  to  the 
heirs  of  his  wife  if  this  Court  should  so  decree  ;  that  by  the  mar- 
riage contract  the  property  belongs  to  the  heirs  of  his  wife,  and 
that  he  has  no  right  to  it ;  that  he  has  filed  his  bill  against  Susan 
G.  Beall,  as  trustee  of  his  wife,  and  claims  the  property  as  his 
own  and  for  his  own  use  ;  that  Susan  G.  Beall  resists  and  defends 
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the  said  bill,  upon  the  ground  that  the  property  belongs  to  her 
and  the  other  co-heirs  of  Mrs.  Marshall,  (naming  them,)  who 
have  interpleaded  in  "  the  said  suit  in  chancery,"  and  claimed 
the  same ;  that  the  said  Susan  G.  Beall,  as  trustee  of  Mrs.  Mar- 
shall, has  notified  the  complainant  not  to  pay  the  amount  of  the 
judgment  to  the  said  Robert  Marshall,  who  cannot  recover  the 
same  in  equity  ;  that  the  said  Robert  Marshall,  to  defraud  the 
heirs,  has  assigned  the  judgment  to  his  brother,  Richard  H. 
Marshall,  who  has  sued  out  an  execution  against  the  property 
of  the  complainant ;  wherefore  she  prayed  an  injunction,  &c., 
which  was  ordered  by  one  of  the  judges. 

To  this  bill  the  defendants,  R.  and  R.  H.  Marshall,  demurred, 
for  want  of  equity,  and  moved  to  dissolve  the  injunction,  and 
dismiss  the  bill  upon  the  same  ground. 

Mr.  R.  S.  Coxe,  for  the  defendants,  contended  that  the  mar- 
riage contract  only  restrained  the  marital  rights  of  the  husband 
during  the  coverture.  That,  under  the  Maryland  Act  of  1798, 
c.  101,  cl.  5,  §  8,  the  husband  becomes  the  owner  of  all  his  wife's 
choses  in  action,  not  reduced  into  possession  during  the  cover- 
ture, without  taking  out  letters  of  administration  upon  her 
estate ;  and  is  entitled  to  sue  upon  them  in  his  own  right,  and 
to  recover  for  his  own  use.  The  wife's  power  of  appointment 
was  limited  to  the  life  of  her  husband,  but  she  never  exercised 
it.  If  the  husband  did  not  acquire  the  legal  right  to  this  money 
by  the  death  of  his  wife,  the  defence  should  have  been  at  law. 
The  judgment  in  the  action  at  law  is  conclusive. 

The  whole  structure  of  this  bill  is  anomalous  and  unprece- 
dented.    It  is  not  a  bill  of  interpleader. 

The  husband,  under  the  Maryland  law,  stands  in  the  place  of 
administrator;  and,  therefore,  has  a  right  to  claim  under  the 
trust,  which  was  to  her,  her  heirs,  executors,  and  administrators. 
The  word  "  heirs"  refers  to  the  real  estate  only  ;  "  administra- 
tors "  to  the  personal. 

The  complainant  ought  to  have  brought  the  money  into  court, 
and  denied  collusion. 

Mr.  Coxe  cited  Blake,  31 ;  Eden,  247  ;  Fetiiplace  v.  Gorg-es, 
1  Ves.  Jun.  46  ;  7  Dane's  Abr.  c.  19,  p.  351  ;  Stewart  v.  Steivart, 
7  Johns.  Ch.  Rep.  229,  243,  244,  246  ;  2  Story's  Equity,  p.  113, 
114,  §  806,  807  ;  Id.  p.  116,  117,  §  809,  810  ;  Id.  p.  127,  «§,  824  ; 
Fenner  v.  Taylor^  1  Simons,  169 ;  2  Condensed  English  Ch.  Rep. 
86  ;  Sugden  on  Powers,  315. 

Mr.  W.'L.  Brent  and  Mr.  Jones,  contra,  cited  Ward  and  Wife 
V.  Thompson,  6  Gill  &  Johnson,  349  ;  Brailsford  v,  Georgia,  3 
Dall.  1;  1  Roper,  120,  130,  221;  Toler,  225;  Watt  v.  Watt, 
3  Ves.  244  ;   Oranley  v.  Hale,  14  Ves.  307  ;   Garrick  v.  Camden, 
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14  Ves.  382 ;  Bailey  v.  Wright,  18  Ves.  49  ;  S.  C.  1  Swanst. 
39 ;  Wimbles  v.  Pitcher,  12  Ves.  433 ;  Dawson  v.  Anderson,  15 
Ves.  532 ;  1  Mod.  Rep.  45 ;  Rayner  v.  Mowbray,  3  Bro.  C.  C. 
234. 

The  Court  [nem.  con.)  was  of  opinion  that  Robert  Marshall, 
the  husband,  had  conveyed  to  Sasan  G.  Beall,  the  trustee,  all 
his  marital  rights  over  the  property  assigned  to  her;  so  that,  in 
equity,  he  had  no  right  thereto  upon  the  death  of  his  wife, 
although  he  might,  at  law,  be  entitled  to  recover  in  his  own 
name,  under  the  testamentary  law  of  Maryland  ;  and  that  the  de- 
murrer should  be  overruled,  and  the  injunction  continued  until 
final  hearing. 

The  Court  also  dissolved  the  injunction  in  the  case  of  Robert 
Marshall  v.  Susan  G.  Beall. 

Cranch,  C.  J.,  after  stating  the  case,  delivered  the  following 
opinion  :  — 

The  only  question  now  judicially  before  the  Court  is,  whether 
there  is  sufficient  equity  in  the  present  bill  to  sustain  it. 

It  seerns  to  me  not  to  stand  alone.  It  is  connected  with  the 
two  former  bills,  not  only  by  reference,  but  by  the  subject-mat- 
ter ;  and  if  all  three  bills  are  taken  into  view,  or  even  the  two 
last  bills,  I  think  there  is  sufficient  equity.  The  Court  has 
decided,  at  law,  that,  upon  the  death  of  the  wife,  the  legal  title 
to  her  personal  estate  and  choses  in  action  devolved  upon  the 
husband,  and  that  he  had  a  right  of  action  against  this  com- 
plainant ;  although  she  had  given  her  note  for  the  money  to 
Susan  G.  3eall,  as  trustee.  The  question  now  is,  whether  the 
next  of  kin  of  Mrs.  Marshall  are  not,  in  equity,  entitled  to  this 
money  under  the  antenuptial  contract,  aiid  the  deed  of  trust 
made  by  Robert  Marshall  and  his  wife  to  Susan  G.  Beall. 

I  think  they  have;  and  that  such  was  the  intention  of  the 
parties,  both  in  the  antenuptial  agreement,  and  in  the  deed 
intended  to  carry  that  agreenient  into  effect.  The  words  of  that 
antenuptial  agreement  are,  not  that  she  shall  have  the  use  of 
her  property  during  the  coverture,  with  a  power  to  dispose  of  it 
by  will,  or  otherwise,  but  that  she  shall  "hold  in  herself"  the 
property  designated  ;  that  is,  it  shall  never  go  out  of  her,  the 
marital  right  shall  not  affect  it,  it  shall  be  retained  as  if  she 
were  sole.  This  seems  to  me  to  be  the  evident  intent  of  the 
parties. 

The  deed  of  trust  of  the  1st  of  May,  1824,  referring  to  the 
antenuptial  contract  of  the  17th  of  February,  1820,  states  that 
"  the  said  Robert  Marshall  did,  at  the  same  time,  agree  to  make 
any  other  or  further  instrument  of  conveyance,  which  might  be 
considered  necessary,  fully  to  assure  and  convey  the  said  stock 


MARCH  TERM,  1837.  101 

Dorsett  v.  Marshall. 

and  debts  above  mentioned  to  the  sole  and  separate  use  of  the 
said  Ann  Berry,  her  heirs,  and  assigns,  free  and  clear  from  any 
debts,  control,  demands,  or  incumbrances,  of  the  said  Robert 
Marshall."  And  the  indenture  witnessed  that  the  said  Robert 
Marshall  and  Ann  Marshall  conveyed  to  the  said  Susan  G. 
Beall,  her  heirs,  and  assigns,  the  property  therein  mentioned, 
including  fifty  acres  of  land  on  which  they  then  resided,  and 
which  had  descended  to  her  from  her  father,  in  trust,  to  hold  the 
land  for  the  joint  use  of  the  husband  and  wife  during  their  joint 
lives;  and,  if  he  should  survive  her,  then  during  his  life.  And  in 
trust,  that  the  said  Robert  should  have  the  $2,000  dollar  judg- 
ment against  Glover,  for  his  sole  and  separate  use,  free  and  clear 
of  the  marriage  contract,  and  of  her  separate  claim.  And  in 
further  trust,  that  the  said  Susan  G.  Beall  should  hold  the 
$1,500  judgment  for  the  sole  and  separate  use  of  the  said 
Ann  Marshall,  her  executors,  administrators,  and  assigns,  free 
and  clear  of  any  control  or  demand  of  the  said  Robert  Marshall, 
or  of  his  creditors,  debts,  or  engagements ;  and  to  vest  the 
money  in  stock,  or  to  loan  the  same  on  interest,  with  the  appro- 
bation of  the  said  Ann  Marshall,  for  the  like  sole  and'separate 
use  of  the  said  Ann  Marshall.  And  in  further  trust,  that  the 
said  Ann  Marshall,  during  the  life  of  her  husband,  might  dispose 
of  the  said  judgment,  or  its  proceeds,  by  her  last  will  and  testa- 
ment, or  by  any  instrument  of  writing  under  her  hand  and  seal,  in 
the  presence  of  two  witnesses,  during  her  coverture,  in  the  same 
manner  as  if  she  were  single. 

All  the  property  conveyed  by  this  deed  of  trust  belonged  to 
the  wife,  and  was  secured  to  her  sole  and  separate  use  by  the 
marriage  contract ;  but,  by  this  deed,  she  gives  her  husband  an 
absolute  life  estate  in  the  land,  instead  of  a  contingent  estate  by 
curtesy,  of  which,  at  that  time,  he  had  only  a  possibility,  as  he 
had  no  child  by  that  wife  ;  and  she  also  gives  him  absolutely  the 
judgment  against  Glover,  for  $2,000  and  interest,  in  consider- 
ation of  which  he  conveys  to  the  trustee  all  his  right,  if  he  had 
any,  in  the  $1,500  judgment,  and  conveys  it  absolutely,  for  the 
use  of  his  wife,  not  only  during  the  coverture,  but  for  the  use  of 
herself,  her  executors,  administrators,  and  assigns,  which  is  as 
great  an  estate  as  can  be  granted  in  a  chattel.  He  parted  with 
his  whole  marital  right  over  that  subject  for  a  valuable,  and 
more  than  adequate  consideration  ;  and  it  is  against  conscience 
for  him  now  to  set  up  this  claim.  The  Act  of  Maryland 
devolves  upon  the  surviving  husband  the  legal  right  to  the 
choses  in  action  of  his  wife;  but  he  takes  them  bound  by  all  his 
conscientious  obligations. 

I  am,  therefore,  of  opinion  that  there  is  sufficient  equity  in  the 
9* 
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bill  to  support  a  decree,  and  that  the  injunction  ought  to  be  con- 
tinned  until  final  hearing. 

It  has  been  suggested,  that  the  power  reserved  to  the  wife  by 
the  deed  of  trust,  to  dispose  of  the  trust-fund  during  the  cover- 
ture, implies  a  remaining  interest,  or  title,  in  the  husband  to  that 
fund.  But  her  disability  to  control  the  trust-fund  did  not  result 
from  any  remaining  title  in  the  husband,  but  from  the  general 
disability  of  3.  feme  covert  to  make  any  contract,  or  to  dispose  of 
her  property  in  any  manner,  during  the  coverture ;  and  the  deed 
of  trust  was  evidently  intended  to  remove  that  disability,  and 
not  merely  to  impart  to  her  a  power  limited  to  the  period  of  her 
coverture,  or  to  limit  her  power  of  disposing  of  her  property  to 
that  period.  If  the  husband  had  died  first,  her  jus  disponendi 
would  have  revived  in  as  full  force  as  she  enjoyed  it  before  her 
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Courts  of  equity  have  jurisdiction  to  decree  the  surrender  of  negotiable  notes,  uncon- 
scientiously  withheld  by  the  defendant. 

If  goods  be  sold  at  an  abatement  of  five  per  cent,  from  the  invoice  price,  upon  the 
vendee's  assurance  that  the  notes  given  by  him  therefor  should  be  punctually  paid, 
and  he  suffers  one  of  them  to  be  protested,  and  the  vendor  afterwards  receives  goods 
for  bis  claim,  at  seventy  per  cent.,  the  seventy  per  cent,  is  to  be  calculated  upon 
the  amount  due  upon  the  notes,  and  not  upon  the  full  invoice  price. 

The  rule,  that  if  a  debtor,  in  compounding  with  his  creditors,  secretly  promises 
to  give  to  one  more  than  to  the  others,  iu  order  to  induce  him  to  sign  the  instrument 
of  composition,  it  is  void,  only  applies  to  cases  where  the  creditors  are  supposed 
mutually  to  agree  with  each  other,  as  well  as  with  the  debtor.  But  when  each  cre- 
ditor is  separately  compounded  with,  this  principle  of  mutuality  and  equality  does 
not  apply. 

Each  creditor  has  a  right  to  make  his  own  bargain  with  his  debtor,  and  one  bargain 
cannot  be  void  because  it  is  better  than  another. 

A  fraud  in  another  transaction  between  the  complainant  and  others,  not  parties  to  the 
the  cause,  cannot  invalidate  the  transaction  between  the  parties  to  the  suit  before 
the  Court. 

The  bill  in  equity  in  this  case  states,  that  on  the  2d  of  July,  1832, 
the  complainant  passed  to  the  defendants  his  twenty-six  promis- 
sory notes  of  that  date,  each  for  $274.67,  payable  to  them  at  differ- 
ent times,  from  sixteen  to  forty-four  months,  amounting  to  $7,141.- 
42,  three  of  which  notes  had  been  passed  away  by  the  defendants 
to  Clagett  &  Washington  ;  that  on  the  30th  of  December,  1833, 
he  entered  into  an  agreement  with  the  defendants,  to  anticipate 
the  payment  of  those  notes,  and  to  deliver  to  them,  and  they  agreed 
to  receive  of  the  complainant,  goods  in  his  store,  "  in  full  payment 
of  the  said  sum  of  money,  at  the  rate  of  seventy  cents  in  the 
dollar  on  the  price  the  said  goods  and  merchandise  were  marked 
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to  have  cost ;  and  the  said  Clarke  and  Briscoe  did  further  agree 
to  deliver  to  yonr  orator,  to  be  cancelled,  on  the  delivery  of  the 
said  goods  and  merchandise,  all  the  said  promissory  notes  then  in 
their  possession,  and  speedily  to  pay  and  take  up  such  of  the  said 
notes  as  had  then  been  negotiated  and  were  in  the  hands  of  other 
persons,  and  to  deliver  them  to  your  orator  in  like  manner  to  be 
cancelled." 

That  the  complainant  fulfilled  the  agreement  on  his  part,  in 
every  particular,  and  delivered  the  goods  to  the  full  amount,  ex- 
cept a  fraction  of  ^1.41,  in  payment  of  the  said  sum  of  $7,141.42 
at  the  rate  of  seventy  cents  in  the  dollar  on  the  prime  and  marked 
cost  of  the  said  goods  and  merchandise,  which  they  accepted,  on 
the  terms  of  the  said  agreement,  in  satisfaction  and  payment  of 
the  said  sum  of  money,  without  objection  known  to  the  complain- 
ant, who  has  tendered  to  deliver,  and  is  ready  to  deliver  to  them 
goods  and  merchandise  to  the  value  of  $1.41.  That  the  com- 
plainant has  demanded  the  notes  which  the  defendants  refuse  to 
deliver  up  to  be  cancelled,  &c. 

It  then  prays  the  Court  to  order  the  defendants  to  bring  the 
notes  into  Court ;  and  to  pay  the  notes  held  by  Clagett  &  Wash- 
ington ;   and  for  general  relief. 

The  answer  of  the  defendants  states  that  the  consideration  of 
the  notes  was  the  sale  of  a  large  invoice  of  goods  by  them  to  the 
complainant  from  which  they  agreed  to  deduct  five  per  cent,  in 
consideration  of  his  solemn  promise  that  the  notes  should  be  punc- 
tually paid.  They  deny  that  they  made  the  agreement  respecting 
the  compromise  of  their  claim,  and  the  cancelling  of  their  notes, 
in  the  terms  and  upon  the  conditions  set  forth  in  the  bill.  But 
they  aver  that  about  the  time  mentioned  in  the  bill,  in  conse- 
quence of  hearing  that  the  complainant  had  failed  in  business  and 
was  compromising  with  his  creditors,  a  conversation  and  arrange- 
ment did  take  place  between  the  defendant  Clarke  and  the  com- 
plainant, in  which  the  said  defendant  asked  him  upon  what  terms 
he  would  settle  the  whole  claim  of  the  defendants;  not  merely  on 
what  terms  he  would  settle  the  amount  of  the  said  notes.  The 
complainant  offered  sixty  cents  in  the  dollar  payable  in  goods  ; 
but  upon  the  said  defendants'  saying  that  they  understood  that  he 
had  compromised  with  other  creditors  at  seventy,  he  agreed  to 
pay  the  defendants  in  goods  the  whole  amount  of  their  claim  at 
the  rate  of  seventy  cents  in  the  dollar  ;  and  pay  the  difference, 
namely,  thirty  cents  when  he  was  able  ;  and  it  was  not  till  after 
the  said  arrangement  had  been  so  agreed  upon  that  any  thing  was 
said  between  them  about  the  defendants'  getting  up  and  cancel- 
ling the  complainant's  notes ;  but  it  was  afterwards  arranged  be- 
tween them  that  upon  the  settlement  of  the  defendants'  whole 
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claim  by  paying  the  same  in  goods  at  the  rate  of  seventy  cents  in 
the  dollar,  the  defendants  should  get  in  and  cancel  the  said  notes; 
not  upon  the  settlement,  in  that  mode,  of  the  amount  of  the  notes 
merely ;  such  was  not  the  understanding  of  the  defendants  ;  but 
the  amount  understood  by  Clarke,  at  the  time,  was  the  amount  of 
the  original  invoice  from  which  five  per  cent,  had  been  deducted 
when  the  notes  were  given  upon  the  assurance  of  the  complainant 
that  the  notes  should  be  punctually  paid  ;  and  as  the  complainant 
had  failed  totally  to  comply  with  that  assurance  the  defendants 
considered  that  in  equity  and  strict  justice  they  were  entitled  to 
the  amount  of  the  invoice  without  such  deduction. 

That  the  complainant  had  not  complied  substantially  or  other- 
wise with  the  terms  of  the  said  compromise,  in  the  sense  in  which 
it  was  properly  understood  and  agreed  as  aforesaid,  so  as  to 
entitle  him  to  call  in  the  said  notes  in  consideration  of  goods 
delivered  by  him  in  consequence  of  such  compromise.  That  ac- 
cording to  such  compromise,  in  the  terms  in  which  it  was  made 
and  understood  on  the  part  of  the  defendants,  the  notes  were  to 
be  got  in  and  cancelled  upon  the  entire  settlement  of  the  defend- 
ants' said  claim,  and  not  otherwise  ;  especially  not  upon  the  liquid- 
ation, at  the  rate  aforesaid,  of  the  mere  amount  of  the  notes. 

That  the  said  terms  have  not  been  complied  with  on  the  part 
of  the  complainant,  and  he  has  refused  to  comply  with  the  same, 
having  delivered  goods  only  to  the  amount  stated  in  his  bill, 
refusing  to  deliver  goods  to  the  amount  of  the  goods  originally 
delivered  to  him  by  the  defendants  without  said  deduction. 

The  defendants  complain  that  a  great  part  of  the  goods  were 
remnants,  and  that  it  was  a  hard  compromise  on  their  part  if  it 
had  been  complied  with. 

But  they  allege  that  it  was  not  binding  on  them  because  ob- 
tained by  fraud  practised  by  the  complainant  upon  the  defendants 
and  other  creditors  of  the  complainant,  in  order  to  alarm  them 
into  a  compromise.  That  the  whole  matter  of  his  pretended 
failure  was  a  deliberate,  artful,  and  fraudulent  scheme  of  the  com- 
plainant, to  alarm  and  force  his  creditors  into  compromises,  while, 
in  fact,  he  was  possessed  of  ample  means  to  pay  off  all  his  debts 
and  have  a  surplus  on  hand  ;  that  with  such  ample  means  in  his 
hands,  and  with  a  fraudulent  design  to  conceal  and  appropriate 
the  same  to  his  own  illicit  and  fraudulent  gains,  he  proclaimed 
his  own  failure  and  insolvency,  and  went  about,  under  the  alarm 
thus  communicated  to  his  creditors,  and  with  false  represent- 
ations of  his  desperate  circumstances,  to  catch  up  the  most  advan- 
tageous compromises  he  could  with  them,  one  by  one  ;  his  offers 
of  compromise  varying  from  forty  to  eighty-seven  and  a  half  cents 
in  the  dollar,  actually  effecting  compromises  with  some  at  the 
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lowest  rate,  and  with  others  at  the  highest.  That  preparatory  to 
this  scheme  of  fraudulent  failure,  and  shortly  before  it  was  pro- 
claimed, he  had  made  unusually  large  purchases  on  credit,  and 
shortly  after  gave  out  his  failure  in  business  and  insolvency,  and 
set  on  foot  his  plan  of  fraudulent  compromises.  That  it  was 
under  the  greatest  pressure  of  this  alarm,  and  while  it  was  fraud- 
ulently used  by  the  complainant  to  practise  upon  the  fears  of 
his  creditors,  that  the  defendants  were  fraudulently  and  deceit- 
fully drawn  by  him  into  such  agreement  for  the  compromise,  as 
they  have  stated  and' admitted  ;  and  they  believe  that  his  scheme 
of  a  pretended  and  fraudulent  failure  had  been  meditated  and 
prepared  by  the  complainant  before  he  made  his  purchase  of  the 
del'endants  and  gave  his  notes ;  and  that  a  few  days  after  that 
transaction,  namely,  about  the  9th  of  July,  1832,  he  caused  lo  be 
entered  in  the  land  records  of  this  county  a  fraudulent  deed,  set- 
tling valuable  properly  on  his  family,  which  had  been  executed  in 
the  month  of  January  preceding,  and  in  the  mean  time  kept  secret. 

To  this  answer  the  complainant  filed  a  general  replication  ;  and 
a  commission  to  take  depositions  was  issued,  under  which  sundry 
depositions  were  taken,  and  by  consent,  all  the  papers,  except  the 
bill  and  answer,  filed  in  the  case  of  Hall  et  al.  v.  White,  at  De- 
cember term,  1833,  were  permitted  to  be  read  in  evidence  in  this 
cause. 

At  the  hearing,  Mr.  W.  L.  Brent  and  Mr.  Marbury,  for  the 
complainant,  contended  that  according  to  the  compromise  as 
proved,  the  70  per  cent,  was  to  be  computed  upon  the  amount  of 
the  notes  then  outstanding,  and  not  upon  the  invoice  price  of  the 
goods,  and  that  there  was  no  fraud  on  the  part  of  the  plaintiff  in 
effecting  the  compromise  ;  and  that  the  notes  ought  to  be  delivered 
up,  as  the  terms  of  the  compromise  had  been  faithfully  complied 
with  by  the  complainant,  whether  the  defendants  did  or  did  not 
expressly  promise  to  give  them  up.  They  were  negotiable,  and 
the  complainant  ought  not  to  be  kept  in  fear  of  being  harrassed 
by  them,  as  he  might  be  if  they  should  be  negotiated.  That  a 
court  of  equity  has  a  clear  jurisdiction  to  decree  a  surrender  of 
them  to  be  cancelled.  Hamilton  v.  Cummings,  1  Johns.  Ch.  Rep. 
517.  That-  no  objection  can  arise  from  the  fact  that  he  made 
better  terms  with  some  of  his  creditors  than  with  others,  as  each 
was  acting  for  himself  alone. 

Mr.  Hoban  and  Mr.  Jones,  contra,  contended  that  the  answer 
of  the  defendants,  stating  the  terms  of  the  compromise,  being 
responsive  to  the  statement  of  the  compromise  in  the  bill,  is  evi- 
dence for  the  defendants,  unless  contradicted  by  two  witnesses, 
or  i:)y  one  corroborated  by  circumstances. 

That  as  the  abatement  of  five  per  cent,  from  the  invoice  price 
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was  made  upon  the  assurance  of  the  complainant  that  the  notes 
should  be  punctually  paid  ;  when  he  failed  to  pay  punctually  the 
defendants  were  remitted  to  their  original  right,  and  were  entitled 
to  the  whole  invoice  price,  and  were  not  bound  to  give  up  the 
notes  unless  that  whole  price  should  be  paid  by  the  complainant. 
'Small  V.  Musson,  1  Vern.  210  ;  Leigh  v.  Barnj,  3  Aik.  583  ; 
McKcnzic  v.  McKenzie,  16  Ves.  372 ;  Bennett's  case,  2  Aik.  527. 
That  this  Court  has  no  jurisdiction  to  decree  a  specific  execution 
of  a  verbal  contract  relating  to  personal  estate,  upon  the  ground 
of  contract  only.     Greenioood  v.  Ledbetter,  12  Price,  183. 

That  the  compromise  was  obtaiued  under  fraudulent  and  false 
pretences.  Pollen  v.  Theband,  1  P.  Williams,  751 ;  Hovenden 
on  Frauds,  13,  14 ;  Hug-uenin  v.  Barclay,  14  Ves.  289  ;  Roche  v. 
O'Brien,  1  Ball  &  Beatty,  340  ;  Childs  v.  Danbridge,  2  Vern.  71 ; 
Cecil  V.  Plaisiow,  1  Anstruther,  202  ;  Mawson  v.  Stock,  6  Ves. 
300 ;  Jackman  v.  Michell,  13  Ves.  581 ;  Sadler  v.  Jackson,  15 
Ves.  52,  55  ;  Leicester  v.  Rose,  4  East,  372  ;  Constantine  v. 
Blache,  1  Cox,  287  ;  Chappie  v.  Ashley,  Dow.  &  Ry.  27  ;  Cock- 
shott  v.  Bennett,  2  T.  R.  763 ;  Fawcett  v.  Gee,  3  Anstruther,  910 ; 
Smith  v.  Cuf,  6  M.  &  S.  160 ;  Spooner  v.  Whiston,  8  Moor, 
580 ;  Jackson  v.  Lomas,  4  T.  R.  166 ;  Colman  v.  Waller,  3 
Younge  &  Jervis,  212 ;   1  Story's  Equity,  199,  236,  356,  366. 

Cranch,  C.  J.,  after  stating  the  substance  of  the  bill,  answer, 
and  evidence,  delivered  the  opinion  of  the  Court; 

It  is  contended  by  the  counsel  for  the  defendants  that  the  bill 
contains  no  ground  for  jurisdiction  in  equity  ;  that  courts  of  equity 
will  not  enforce  the  specific  execution  of  parol  agreements  re- 
specting personal  property ;  that  all  the  cases  in  which  those 
courts  have  decreed  the  specific  performance  of  agreements  re- 
specting chattels,  were  cases  upon  written  contracts.  But  in  the 
present  case  the  equity  of  the  complainant  does  not  depend  en- 
tirely upon  the  contract,  but  upon  the  refusal  of  the  defendants  to 
deliver  up  negotiable  notes  which,  under  the  circumstances  of  the 
case,  they  would  unconscientiously  withhold  even  if  they  had  not 
expressly  agreed  to  surrender  them.  2  Story's  Equity,  p,  22, 
•§.  715,  and  p.  24,  §  7^7.  The  danger  that  the  defendants  might 
pass  them  away  before  maturity,  by  which  the  complainant  would 
be  deprived  of  his  legal  defence,  seems  to  me  to  be  a  sufficient 
ground  for  the  interference  of  a  court  of  equity.  But  the  juris- 
diction of  a  court  of  equity  to  compel  the  surrender  of  instru- 
ments, especially  of  negotiable  instruments,  unconscientiously 
withheld,  seems  to  be  put  beyond  doubt  by  Chancellor  Kent  in 
Hamilton  v.  Cummins ;  and  by  Mr.  Justice  Story  in  his  Commen- 
taries on  Equity  Jurisprudence,  vol.  2,  p.  11,  §  700,  and  p.  15, 
§705. 
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Admitting  the  jurisdiction,  three  principal  questions  arise; 

1st.  What  was  the  contract  of  the  30lh  of  December,  1833  ? 

2d.  Was  it  obtained  by  fraud  or  imposition  practised  by  the 
complainant  upon  the  defendants  ? 

3d.  If  ii  was  a  valid  contract,  has  it  been  complied  with  on  the 
part  of  the  complainant  ? 

1.  What  was  the  contract  ? 

The  defendants,  in  their  answer  admit  that,  on  the  30th  of  De- 
cember, 1833,  there  was  an  agreement  with  the  complainant  for  a 
compromise  of  their  just  claim  upon  him,  by  which  he  agreed  to 
pay,  and  they  agreed  to  receive  the  whole  amount  of  their  claim, 
at  the  rate  of  seventy  cents  in  the  dollar,  payable  in  goods  in  his 
store  ;  that  in  consequence  of  such  compromise  he  delivered  to 
them,  and  they  received,  goods  to  the  amount  stated  in  his  bill, 
(that  is,  to  the  amount  of  the  notes,  at  seventy  cents  in  the  dollar, 
with  the  exception  of  a  fraction  of  ^1.41,  which  the  complainant 
avers  he  was  always  ready  to  deliver,  &c.) 

Admitting  then  (that  which  the  complainant  is  not  bound  to 
admit)  namely,  that  the  compromise  was  upon  the  terms  stated  in 
the  answer,  the  question  is,  what  was  the  amount  of  the  defend- 
ants' just  claim  against  the  complainant  on  the  30th  of  December, 
1833? 

The  forty-four  notes  were  given  for  the  exact  amount  of  the 
purchase-money  of  the  goods  sold  by  the  defendants  to  the  com- 
plainant on  the  2d  of  July,  1832.  The  complainant  never 
owed  them  a  larger  sum  for  those  goods.  The  amount  of  the 
notes  was  the  debt,  and  the  whole  debt,  compounded.  The  com- 
plainant had  paid,  punctually,  the  first  fifteen  notes,  each  note 
being  for  $274.67  amounting,  in  all,  to  ^4,120.25.  Three  more 
of  the  notes  had  been  paid  by  Mr.  Van  Ness,  amounting  to 
$824.01.  The  sixteenth  note,  due  November  5th,  1833,  had  been 
renewed,  by  mutual  consent,  for  sixty  days.  The  seventeenth 
note,  due  December  5th,  1833,  was  not  paid,  and  was  then  lying 
under  protest  from  the  6lh  to  the  30th  of  December.  But  the 
failure  of  the  complainant  to  pay  that  note,  at  maturity,  did  not 
give  the  defendants  any  new  right,  or  restore  them  to  any  pre- 
vious right,  as  in  cases  of  compounding  debts,  where,  if  the  com- 
position is  not  punctually  paid,  the  creditor  is  remitted  to  his  ori- 
ginal rights.  The  remaining  notes  had  time  to  run,  from  one  to 
twenty-seven  months.  The  just  claim  of  the  defendants,  there- 
fore, on  the  30lh  of  December,  1833,  was  not  even  to  the  amount 
due  upon  the  face  of  the  notes  ;  but  to  that  amount,  (minus  the 
discount  for  the  time  they  had  to  run,)  and  the  interest  and  cost  of 
protest  upon  that  which  became  payable  on  the  5lh  of  December, 
1833. 
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The  defendants,  in  their  answer,  admit  payment  of  the  full 
amount  of  the  notes,  in  goods,  upon  the  terms,  and  at  the  rates, 
of  the  compromise ;  they,  have,  therefore,  received  payment,  in 
the  stipulated  mode,  of  at  least  the  full  amount  of  their  just  claim. 

This  is  my  view,  of  this  part  of  the  case,  founded  upon  the 
defendants'  answer  alone ;  and  it  is  strongly  corroborated  by  the 
testimony  of  the  witnesses,  and  by  the  acts  of  the  defendants 
themselves. 

Mr.  Brannan  testifies  that  Mr.  Clarke,  the  defendant,  originated 
the  proposition  for  the  compromise ;  and  asked  Mr.  White,  the 
complainant,  how  much  he  would  give  him  for  his  claim ;  and  that 
seventy  cents  in  the  dollar  was  agreed  upon,  to  be  paid  in  goods 
at  the  marked  cost  price.  It  appears  from  his  deposition,  and 
those  of  James  L.  White  and  Cornelius  G.  Wildman,  that  before 
the  goods  were  delivered,  the  complainant  asked  Mr.  Clarke,  who 
was  then  in  the  complainant's  shop,  for  the  amount  of  his  claim  ; 
to  which  Mr.  Clarke  replied,  "  send  in  your  young  man  to  my 
store  and  he  will  get  it."  That  Mr.  Wildman  was,  accordingly, 
immediately  sent  by  Mr.  White  to  the  defendant's  store  for  that 
purpose,  and  the  defendant,  Mr.  Briscoe,  gave  him  the  paper 
marked  A.,  annexed  to  the  complainant's  exhibit  No.  1,  which  is 
a  statement  of  forty-four  notes,  from  one  to  forty-four  months ; 

for  $274.67  each $12,085.48 

Fifteen  duly  paid,     .         .         .  4,120.05 

7,965.43 
Three  paid  by  Van  Ness,      .         .         .    824.01 

$7,141.42 
That  Mr.  Clarke,  the  defendant,  continued  to  take  goods  until 
his  claim  was  satisfied.  And  it  appears  by  the  deposition  of 
James  T.  Clarke,  that  an  inventory  of  the  goods  taken  was  made 
at  the  time  and  deHvered  by  Mr.  Brannan,  the  complainant's 
clerk,  to  the  defendants,  immediately  after  the  delivery  of  the 
goods,  to  show  the  amount,  and  that  they  might  examine  it.  The 
inventory  is  produced  and  verified  by  the  witness.  It  amounts  to 
^4,997.58.  The  amount  of  the  notes,  without  allowing  any  dis- 
count for  the  time  they  had  to  rim,  was  $7,141.42,  which  at 
seventy  cents  in  the  dollar  is  $4,998.99,  being  $1.41  more  than 
the  goods  taken. 

There  is  no  evidence  that  the  defendants  asked  to  take  any 
thing  more,  or  even  suggested  that  they  had  any  further  claim. 
The  transaction  itself  shows  that  the  complainant  understood  the 
amount  of  the  unpaid  notes  to  be  the  whole  amount  of  the 
defendants'   claim,  and   that  the  defendants  acquiesced   in   that 


MARCH  TERM,  1837.  109 

White  V.  Clarke  and  Briscoe. 

understanding.  At  all  events,  the  admissions  of  the  defendants, 
in  their  answer,  show  that  the  notes  have  been  satisfied,  and  there- 
fore they  ought,  not  only  according  to  equity  and  conscience,  but 
by  the  express  agreement  of  the  defendants,  to  be  given  up  ; 
unless  the  agreement  for  the  compromise  was  obtained  by  fraud 
practised  by  the  complainant  upon  the  defendants. 

2.  Was  it  thus  obtained  ? 

The  nature  of  the  fraud,  alleged  in  the  defendants'  answer,  is 
that  the  complainant,  by  false  representations  of  his  inability  to 
pay  all  his  debts,  had  induced  some  of  his  creditors  to  compound 
their  claims  ;  that  the  defendants,  hearing  reports  of  such  com- 
promises, became  alarmed,  and  under  that  alarm,  willing  to 
secure  what  they  could,  agreed  to  the  composition,  when,  in  fact, 
the  complainant  was  able  to  pay  all  his  debts.  That  the  com- 
plainant took  an  unconscientious  advantage  of  that  alarm,  know- 
ing himself  to  be  solvent,  and  that  the  defendants  believed  him  to 
be  insolvent. 

To  maintain  this  defence  the  defendants  must  prove,  first,  the 
representations ;  second,  that  they  were  false  and  that  the  com- 
plainant knew  that  they  were  false  when  he  made  them  ;  third, 
that  such  false  representations  induced  some  creditor  or  creditors 
of  the  complainant  to  compound  their  claims ;  fourth,  that  the 
defendants  had  heard  of  such  false  representations  and  composi- 
tion, and  were  thereby,  or  by  other  false  representations  of  the 
complainant  in  relation  to  his  affairs,  and  his  inability  to  pay  all 
his  debts,  made  to  themselves  or  others,  with  intent  to  injure  some 
one,  induced  to  make  the  compromise ;  and  that  the  complainant 
knew,  at  that  time,  that  the  defendants  were  so  induced,  and 
acted  under  a  state  of  alarm  produced  by  such  false  represent- 
ations and  information. 

There  is  no  evidence  that  the  complainant  made  any  represent- 
ation or  pretence  of  insolvency  before  the  protest  of  some  of  his 
notes  in  November,  1833;  and  his  letters  to  A.  Hart  &  Co.,  of 
the  30ih  of  October ;  to  Tiffany  &  Co.,  of  the  14th  and  16th  of 
November,  and  to  Hall  &  Co.,  of  the  21st  of  November,  pro- 
duced in  evidence  by  the  defendants,  show.an  earnest  desire  on 
the  part  of  the  complainant  to  prevent  those  protests,  and  to 
maintain  his  credit.  There  can  hardly  be  a  stronger  proof  of  his 
sincerity,  and  of  the  good  faith  in  Avhich  he  made  his  purchases, 
that  fall,  than  the  fact  that  between  the  1st  of  September  and  the 
6th  of  December,  when  his  shop  was  closed  by  an  injunction  ob- 
tained by  his  Baltimore  creditors,  he  paid  debts,  in  cash,  to  the 
amount  of  $12,000,  as  appears  by  the  affidavit  and  deposition  of 
Mr.  Wildman,  who  exhibits  an  account  of  the  particular  items  to 
which  the  money  was  applied. 

VOL.    V.  10 
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I  have  said  that  there  was  no  evidence  that  the  complainant 
made  any  representation  or  pretence  of  insolvency  before  the  pro- 
test of  some  of  his  notes  in  November :  perhaps  I  ought  to 
have  excepted  the  testimony  of  Mr.  Henry  B.  Clarke,  ,who 
says  that  in  the  fall  of  1833,  about  three  weeks  before  Mr.  White 
went  to  New  York  the  first  time  and  made  his  large  purchases,  in 
a  conversation  between  Mr.  White  and  Mr.  Briscoe,  who  was 
regretting  the  failure  of  Mr.  Henry  Carter,  he  heard  Mr.  White 
remark  to  INIr.  Briscoe,  that  he  had  better  be  sorry  for  himself,  for 
he,  Mr.  White  knew  that  "  he  himself  was  not  able  to  pay  his 
own  debts."  What  Mr.  Briscoe  said  in  reply,  the  witness  does 
not  recollect.  Mr.  White  appeared  to  be  quite  serious.  The 
witness  afterward,  he  thinks  on  the  same  evening,  or  shortly  after 
that,  heard  Mr.  Briscoe  say  that  he  was  fearful  of  losing  the  debt 
due  by  Mr.  White  to  Clarke  and  Briscoe. 

It  seems  to  be  very  improbable  that  Mr.  White  should  have 
said  this  seriously,  with  intent  to  alarm  Mr.  Briscoe  into  a  com- 
promise, when  he  was  about  to  go  to  New  York  to  purchase  his 
fall  supply  of  goods.  Mr.  Briscoe  took  no  steps,  in  consequence 
of  it,  to  get  security  for  the  debt.  It  can  scarcely  be  believed 
that  it  caused  the  compromise  of  the  30th  of  December,  1833. 
Up  to  the  time  when  the  complainant's  storehouse  was  shut  up 
by  the  injunction  on  the  6th  of  December,  there  had  been  nothing 
in  the  complainant's  conduct  or  conversation  to  excite  alarm,  ex- 
cept the  protest  of  one  or  two  of  his  notes,  and  an  application  to 
some  of  his  creditors  for  an  extension  of  time.  This  is  testified 
by  Mr.  James  L.  White,  and  corroborated  by  Mr.  Brannan  and 
Mr.  Wildman.  There  is  no  evidence  of  any  assertion  or  pre- 
tence of  insolvency  by  INIr.  White  until  after  his  Baltimore  credit- 
ors or  some  of  them  as  agents  of  the  others,  came  here  and  in  a 
manner  compelled  him  to  give  them  a  statement  of  his  affairs, 
which,  when  made,  showed  that  he  was  unable  to  pay  all  his 
debts.  His  Baltimore  creditors  then  charged  him  with  fraudu- 
lently obtaining  their  goods,  under  pretence  of  being  solvent 
when  he  knew  himself  to  be  insolvent ;  and,  upon  the  idea  that 
the  sales  to  him  were  void  by  reason  of  the  fraud,  and  the  right 
of  property  not  changed,  although  so  mingled  with  other  goods 
that  they  could  not  be  replevied  at  law,  they  filed  a  bill  in  chan- 
cery and  obtained  an  injunction  to  prevent  the  then  defendant  but 
now  complainant  from  selling  or  removing  the  goods  until  the 
further  order  of  the  Court.  This  injunction  remained  until  the 
26th  of  December,  1833,  when  it  was  dissolved  on  affidavits. 

There  is  no  evidence  of  any  thing  said  or  done  by  the  com- 
plainant in  order  to  excite  alarm  among  his  creditors. 

I  deem  it  unnecessary  in  this  case  to  inquire  whether  the  com- 
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plainant  in  making  his  pnrchases  in  the  fall  of  1833,  intended  to 
defraud  those  vendors.  The  purchase  made  by  the  complainant 
of  the  defendants'  goods,  was  in  July,  1832,  and  in  no  manner 
connected  with  the  purchases  made  by  the  complainant  in  1833. 
The  alleged  ground  of  fraud  in  the  one  case  is  exactly  the  reverse 
of  that  alleged  in  the  other.  The  purchases  in  1833  were  said  to 
be  fraudulent  because  the  complainant  represented  himself  to  be 
solvent  when  he  knew  himself  to  be  insolvent.  The  charge  in 
the  present  case  is,  that  he  represented  himself  to  be  insolvent 
when  he  knew  himself  to  be  solvent.  They  have,  in  fact,  no 
relation  to  each  other. 

The  authorities  cited  to  show,  that  if  a  debtor,  in  compounding 
with  his  creditors,  secretly  promises  to  give  to  one,  more  than  to 
the  others,  in  order  to  induce  him  to  sign  the  instrument  of  com- 
position, it  is  void,  are  only  applicable  to  cases  where  the  credit- 
ors are  supposed  mutually  to  agree  with  each  other,  as  well  as 
with  the  debtor.  But  where  each  creditor  is  separately  com- 
pounded with,  this  principle  of  mutuality  and  equality  does  not 
apply.  Each  creditor  has  a  right  to  make  his  own  bargain  with 
his  debtor  ;  and  one  bargain  cannot  be  void  because  it  is  better 
than  another. 

The  purchase  of  a  lot  in  the  name  of  his  children  and  building 
a  house  upon  it,  if  he  was  solvent  at  the  time,  would  not  be  even 
a  technical  fraud  upon  his  creditors  ;  but  if  he  was  not  solvent,  it 
would  be  only  a  technical  fraud,  which  would  be  set  aside  in 
favor  of  creditors  only,  or  subsequent  purchasers.  A  copy  of  the 
deed  is  not  produced  in  evidence,  but  it  is  said  that  it  recites  that 
the  purchase-money  belonged  to  his  children,  and  there  is  no  evi- 
dence to  contradict  the  recital.  If  the  deed  is  offered  in  evidence 
it  must  be  taken  altogether,  and  the  burden  of  proof  is  on  the 
defendants  to  contradict  any  part  of  it.  It  was  made  in  January, 
1832,  nearly  two  years  before  the  compromise  ;  and  even  if  it  was 
fraudulent,  it  is  no  way  connected  with  the  compromise.  It  was 
registered  in  July,  1832,  and  any  one  interested  might  at  any 
time  have  had  access  to  the  record. 

It  is  very  natural  to  suppose  that  the  heavy  charges  of  fraud 
made  against  the  complainant  by  his  Baltimore  creditors  in  the 
beginning  of  December,  1833,  and  the  severe  proceedings  they 
instituted  against  him  ;  the  sequestration  of  his  whole  stock  in 
trade,  and  the  total  suspension  of  his  business  by  the  injunction, 
were  sufficient,  of  themselves,  to  cause  the  alarm,  under  which 
the  defendants,  as  soon  as  the  injunction  was  dissolved,  (which 
was  on  the  26th  of  December,)  sought  a  compromise  by  a  pay- 
ment in  the  goods  which  had  thus,  as  to  them,  been  put  in 
jeopardy.     There  is  no  evidence  to  show  that  that  alarm  had 
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been  voluntarily  created  by  the  complainant,  and  the  defendants 
seem  to  have  been  content  with  their  share  in  the  scramble  w^hich 
followed  the  removal  of  the  injunction.  Every  one  was,  no 
doubt,  anxious  to  save  all  he  could  from  the  wreck  ;  and  the  sub- 
sequent settlement  with  other  creditors,  at  fifty  cents  in  the  dol- 
lar, only  shows  that  the  defendants,  in  getting  seventy,  fared  bet- 
ter than  some  of  their  neighbors.  The  notes,  excepting  that 
which  fell  due  2d -5th  oT  December,  were  not  payable,  having  time 
to  run,  from  one  to  twenty-seven  months,  without  interest;  the 
immediate  payment,  therefore,  especially  in  the  precarious  state 
of  the  complainant's  affairs,  was  a  good  and  valuable  consider- 
ation for  the  discount  which  was  agreed  upon.  Looking  upon  this 
compromise,  therefore,  in  every  point  of  view,  it  seems  to  me  to 
have  been  a  fair  and  valid  contract,  which  ought  to  be  executed 
by  both  parties  in  good  faith. 

3.  The  third  question,  then,  is,  has  it  been  comphed  with  on 
the  part  of  the  complainant  ? 

The  defendants  admit,  in  their  answer,  that  it  has  been  com- 
plied with  on  his  part  to  the  extent  of  the  notes. 

Being  of  opinion  that  the  amount  due  upon  the  notes  consti- 
tuted the  whole  just  claim  of  the  defendants  ;  and  there  being  no 
evidence  that  at  the  time  of  the  agreement  for  the  compromise, 
and  at  the  time  of  the  execution  of  that  compromise  by  the  de- 
livery of  the  goods,  they  intimated  any  further  claim,  I  must  say 
that,  in  my  opinion,  the  complainant  has  fairly  and  fully  complied 
with  the  terms  of  the  contract,  and  that  the  defendants  ought  to 
del  ver  up  all  the  notes  to  be  cancelled. 

MoRSELL,  J.,  concurred;  Thruston,  J.,  dissented. 

The  decree  was  entered  up  on  the  lOlh  of  June,  1837,  and 
was  in  substance,  that  the  injunction  should  be  perpetual  to  pre- 
vent the  defendants  from  negotiating  the  notes ;  that  the  defend- 
ants should  bring  them  into  court  to  be  cancelled,  and  that  they 
should  pay  the  complainant  $1,083.55,  being  the  amount  paid  by 
the  complainant  on  judgments  obtained  against  him  upon  three  of 
the  notes  which  the  defendants  had  passed  away,  with  interest 
thereon  from  the  date  of  the  decree. 

From  this  decree  the  defendants  appealed  to  the  Supreme 
Court  of  the  United  States,  where  it  was  affirmed  in  February, 
1833.     12  Peters,  178. 

♦ 

Unitp:d  States  v.  Lucretia  Carrico. 

A  witness  cannot  be  rejected  in  consequence  of  having  been  provoked  to  bet  upon  the 

event  of  the  trial. 
A  wager  upon  the  event  of  the  trial  is  void  in  law. 

Indictment  for  assaulting  and  beating  a  Mrs.  Collard.     Mary 
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Hutchinson,  a  witness  for  the  United  States,  upon  cross-exami- 
nation, admitted  that  one  James  C.  Deneale,  who  had  irritated  the 
witness,  and  by  whose  advice  the  defendant  had  cowhided  Mrs. 
Collard,  told  the  witness,  before  the  trial,  that  he  would  bet  her 
five  dollars  that  Mrs.  Collard  would  be  cast ;  and  the  witness 
agreed  to  the  wager. 

Mi'.  W.  L.  Brent,  for  the  defendant,  objected,  and  contended 
that  the  testimony  which  the  witness  had  given  should  be  rejected. 

The  Court  said,  that  the  wager  was  void  in  law,  and  that  the 
witness,  not  being,  in  fact,  interested,  could  not  be  excluded  ;  but 
that  the  circumstances  attending  the  wager  would  go  to  the  credit 
of  the  witness. 


United  States  v.  Thomas  Cookendorfer. 

After  the  term  in  which  a  recognizance  lias  been  forfeited,  in  a  criminal  case,  the  Court 
cannot  remit  the  forfeiture ;  but  the  President  of  the  United  States  can,  under  the 
Act  of  Congress  of  the  17th  of  June,  1812. 

Scire  facias  on  a  recognizance  dated  January  12th,  1835,  in 
the  sum  of  S1,000,  to  be  paid  if  Francis  Dixon  should  not  appear 
on  the  13th  of  January,  1835,  or  should  depart  from  the  Court 
without  its  leave.  The  recognizance  was  respited  till  March 
term,  1835,  and  from  that  term  till  November  term,  1835,  when 
Dixon  was  called,  and,  not  appearing,  his  deHiult,  and  that  of  his 
surety,  the  defendant,  were  entered  of  record,  and  this  scire  facias 
was  issued  thereon  returnable  to  March  term,  1836.  A  new 
capias  was  also  issued  against  Dixon,  returnable  to  the  same 
term,  and  was  returned  nou  est. 

Neither  the  scire  facias,  nor  the  recognizance,  states  tlie  offence 
with  which  Dixon  was  charged,  or  for  which  he  was  arrested  ; 
nor  does  it  appear  upon  the  record  in  this  case. 

31r.  Dandridge,  for  the  defendant,  moved  the  Court  to  dis- 
charge the  parties,  principal  and  bail,  from  the  obligation  of  this 
recognizance  ;  and  contended  that  this  Court  has  the  same  power 
to  remit  the  forfeiture  that  the  Court  of  Exchequer  has  in  England. 

The  ground  of  the  motion  is  that  since  the  forfeiture,  the  indict- 
ment, for  the  offences  with  which  Dixon  was  charged,  has  been 
quashed  by  the  Court  for  the  reasons  stated  in  Coolifs  case,  at 
March  term,  1836,  (4  Cranch,  C.  C.  707,)  which  fact  was  con- 
ceded by  the  District  Attorney. 

Mr.  Dandridge  cited  Davidson  v.  Taylor,  12  Wheat.  604  ;  King- 
V.  Tomb,  10  Mod.  278  ;  Belilher  v.  Gibbs,  4  Burr.  2118  ;  Re.c  v. 
Spenser,  1  Wils.  315  ;  3  Petersdorff,  251,  356  ;  The  lAlarvland 
10* 
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Act  of  1782,  c.  42,  §  2  ;  Beers  v.  Haug-hton,  9  Peters,  358.     See 
also  1  Chitty's  Crim.  Law,  300-303. 

The  Court  (Morsell,  J.,  contra,)  was  of  opinion  that  after  the 
term  in  which  a  recognizance  has  been  forfeited,  in  a  criminal 
case,  they  have  no  power  to  remit  the  forfeiture,  and  overruled 
Mr.  Dandridge' s  motion ;  but  recommended  the  case  to  the  con- 
sideration of  ihe  President  of  the  United  States,  who  made  this 
indorsement  on  the  petition  :  "  The  indictment  having  been 
quashed  the  recognizance  ought  not  to  be  enforced.  On  that  sole 
ground  the  remission  is  directed  on  payment  of  costs.    M.  V.  B." 


Ann  a.  Hill  v.  Corporation  of  Washington. 

Under  the  power  "to  lay  and  collect  taxes  upon  the  real  and  personal  property 
witliin  tl^c  city,"  the  corporation  of  Washington  has  a  right  to  pass  a  by-law  requir- 
ing every  person  bringing  or  sending  arty  slave  or  slaves  into  the  city,  to  hire  or 
reside  therein,  to  cause  such  slave  or  slaves  to  be  recorded  in  the  books  of  the  cor- 
poration, and  to  deposit  with  the  register  an  affidavit  that  such  slave  or  slaves  are 
bond  Jide  his  or  her  property. 

Appeal  from  three  judgments  rendered  by  a  justice  of  the  peace 
against  the  appellant  for  the  penalty  of  ^20  in  each  case,  for  not 
causing  three  slaves  to  be  recorded  on  the  books  of  the  corpora- 
tion, which  she  had  brought  into  the  city  to  reside;  and  for  not 
depositing  with  the  register  an  affidavit  that  they  were  bond  Jide 
her  property,  within  twenty  days  after  bringing  them  in,  contrary 
to  the  by-law  of  the  5th  of  April,  1823,  c.  80,  §  5. 

3Tr.  'Clement  Cox  and  Mr.  Dandridge  contended  that  the  cor- 
poration of  Washington  had  no  power  to  make  such  a  by-law,  as 
their  charter  gives  them  no  such  express  power,  and  as  it  is  not 
necessary  for  the  exercise  of  any  power  expressly  given. 

Mr.  Bradley,  contra.  It  is  necessary  that  slaves  should  be 
registered  in  order  to  enable  the  corporation  to  execute  the  power 
to  restrain  the  nightly  meetings  of  free  negroes  and  slaves.  It  is 
necessary  also  in  order  to  ascertain  when  slaves  are  here  without 
being  under  the  control  of  their  masters.  It  is  also  necessary,  in 
order  to  know  (when  a  slave  is  fined)  who  the  owner  is  who  is  to 
pay  the  fine.  The  corporation  itself  is  to  judge  of  the  necessity 
of  the  means  used  to  carry  into  effect  its  express  powers.  A  tax 
is  laid  expressly  upon  the  slaves  of  non-residents,  higher  than 
upon  the  slaves  of  residents.  A  register  of  the  slaves  of  non-resi- 
dents is  necessary  in  order  to  make  this  discrimination. 

In  reply,  it  was  said,  that  the  powers  of  corporations  are  to  be 
construed  strictly.     2  Kyd,  167 ;  7  Cowen,  Rep.  GOG. 

That  the  corporation  has  no  authority  to  discriminate  between 
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the  slaves  of  residents  and  non-residents  as  to  their  taxation. 
That  under  the  general  law,  the  owners  of  slaves  have  a  right  to 
bring  them  here  and  the  corporation  has  no  right  to  prevent  them, 
nor  to  burden  them  with  extraordinary  taxes. 

Cranch,  C.  J.  The  power  "  to  lay  and  collect  taxes  upon  the 
real  and  personal  property  within  the  city,"  includes  the  power  to 
use  the  means  of  ascertaining  such  property,  and  the  owners 
thereof.  Slaves  might  be  brought  into  the  city  and  hired  out  here 
for  years  before  the  officers  of  the  corporation  could  know  it.  It 
is  necessary,  to  the  full  enjoyment  of  the  right  of  taxation,  that 
some  means  should  be  used  to  ascertain  the  bringing  in  of  that 
kind  of  property  as  soon  as  possible.  The  means  adopted  in  the 
by-law  is  reasonable  and  proper,  and  therefore  warranted  by  the 
charter. 

TiiRusTON,  J.,  concurred.     Morsell,  J.,  dissented. 


United  States  v.  James  Hastings. 

After  a  sentence  of  imprisonment  has  been  in  part  executed,  the  Court  will  not  re- 
scind it  and  ^rant  a  new  trial,  althouj,^li  moved  for  at  the  same  term,  it  being  doubt- 
ful whether  the  Court  has  the  power  to  do  so. 

Indictment  for  stealing  wood  from  General  Van  Ness,  of  the 
value  of  seventy-five  cents.  The  defendant  was  found  guilty  on 
the  7lh  of  April,  1837,  in  the  absence  of  Crancii,  C.  J.,  and  im- 
mediately sentenced  to  be  imprisoned  one  month  and  to  pay  a 
fine  of  one  dollar,  the  jury  having  recommended  him  to  mercy 
and  his  counsel  having  waived  the  usual  delay  of  four  days,  given 
to  move  in  arrest  of  judgment  or  for  a  new  trial.  On  the  10th  of 
April,  1837,  his  counsel  filed  a  motion  for  a  new  trial  founded 
upon  the  uncertainty  of  the  evidence,  and  upon  affidavits  discre- 
diting the  principal  witness,  Samuel  Martin.  On  motion  of  the 
District  Attorney,  a  day  was  given  to  obtain  affidavits  to  sustain 
the  credit  of  the  witness.     On  the  day  of  April,  the  motion 

was  heard,  and  a  new  trial  refused,  Crancii,  C.  J.,  saying  that  he 
did  not  think  the  grounds  stated  in  the  affidavits  to  be  sufficient, 
but  not  giving  any  opinion  as  to  the  merits  of  the  case  as  it  ap- 
peared upon  the  trial,  as  he  was  not  then  present. 

The  motion  was  now  (April  19lh,)  renewed  upon  a  strong  re- 
presentation of  many  of  the  most  respectable  men  in  Georgetown, 
as  to  the  good  character  of  the  defendant. 

Cranch,  C.  J,,  and  Thruston,  J.,  were  of  opinion  that  a  new 
trial  might  be  granted,  but  Morsell,  J.,  did  not  concur. 

Mr.  Kei/,  the  District  Attorney,  doubled  whether  the  Court  has 
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the  power  to  rescind  a  judgment  partly  executed  and  grant  a  new 
trial.  The  defendant  has  been  imprisoned  under  the  sentence 
ever  since  the  7th  of  April,  and  cannot  be  tried  again.  When  the 
judgment  is  recorded  it  cannot  be  altered  by  the  Court.  It  is  in 
civil  cases  only  that  judgments  are  under  the  control  of  the  Court 
during  the  term.     1  Chitty,  700,  722,  724,  726. 

April  21st,  Mr.  Hohan,  for  the  defendant,  moved  the  Court  to 
rescind  the  residue  of  the  sentence.  Mr.  Key  did  not  object, 
except  as  to  the  costs. 

Mr.  Hohan  cited  1  Chitty,  722 ;  The  King  v.  Loveden,  8  T.  R. 
615  ;  2  Hawkins,  c.  48,  §  20 ;  Nathaniel  Redding-'' s  case,  T. 
Raym.  376. 

The  Court  (Thruston,  J.,  absent,)  remitted  the  remaining 
part  of  the  sentence  of  imprisonment,  but  not  as  to  the  costs. 

The  Court  had  previously  {nem.  con.)  refused  a  new  trial, 
having  great  doubt  of  their  power  to  rescind  the  sentence  after  it 
was  in  part  executed.  Cranch,  C.  J.,  however,  was  inclined  to 
the  opinion  that  the  Court  had  the  power  to  do  so,  and  to  grant  a 
new  trial. 


United  States  v.  Richard  H.  White. 

The  defendant,  in  a  prosecution  for  a  misdemeanor,  is  not  entitled  to  the  hcncfit  of 
the  limitation  in  the  Act  of  Congress  of  the  .'30tli  of  April,  1790,  §  31,  if,  withiu 
the  two  years  he  fled  from  justice  ;  although  he  should  within  the  two  years  have 
returned  openly  to  the  place  where  the  oft'ence  was  committed,  so  that  with  ordinary 
diligence  and  due  means  he  might  have  been  arrested. 

If,  witliin  two  years  after  the  commission  of  the  otfencc,  the  defendant  left  the  district 
in  wliich  it  was  committed  with  intent  to  avoid  detection  or  punisliment  for  that 
offence,  he  was  a  "  person  fleeing  from  justice,"  although  he  might  at  various  other 
periods,  within  the  two  years,  have  been  arrested  in  the  United  States. 

It  is  improper  to  give  any  instruction  to  the  jury,  (after  they  have  retired,)  upon  any 
question  not  asked  by  the  jury. 

Upon  trial  of  the  general  issue,  the  United  States  may  give  evidence  to  show,  that  the 
defendant  fled  from  justice,  although  that  fact  should  not  be  averred  in  the  indict- 
ment, and  although  it  should  appear  upon  the  record  that  the  oflence  was  commit- 
ted more  than  two  years  before  the  indictment  was  found. 

This  cause  came  on  again  for  trial  upon  the  venire  de  novo 
awarded  at  the  last  term.     {Ante,  38.) 

The  jurors,  as  called  to  the  book,  were  sworn  on  the  voir  dire, 
and  the  chief  justice  put  this  question  to  each  of  them,  namely  : 
"  Have  you  formed  and  delivered  any  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner,  Richard  H.  White,  upon  the  indict- 
ment upon  which  he  is  now  to  be  tried  ?  " 

Twenty-nine  were  rejected  upon  their  answer  in  the  affirmative. 

Messrs.  Brent  Sf  Brent,  for  the  defendant,  contended  that  as  it 
appeared  upon  the  face  of  the  indictment  and  the  record,  that  the 
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offence  was  committed  more  than  two  years  before  the  finding  of 
the  indictment,  the  United  States  could  not  give  evidence  of  the 
defendant's  fleeing  from  justice,  without  an  averment  of  that  fact 
in  the  indictment,  or  by  a  special  replication.  Proof  without  alle- 
gation is  not  suflicient.     Scotl  v.  Lunt,  7  Peters,  C07. 

Upon  this  point,  Craxch,  C.  J.,  delivered  the  following  opinion  : 
Mr.  Brent,  for  the  defendant,  denies  the  right  of  the  United 
States  to  give  evidence  to  show  that  the  defendant  was  a  person 
fleeing  from  justice  ;  because  there  is  no  allegation  in  the  indict- 
ment that  he  was  so  fleeing;  and  it  appears  upon  the  record  that 
the  offence  was  committed  more  than  two  years  before  the  indict- 
ment was  found. 

On  the  19lh  of  December  last,  before  the  first  jury  was  sworn 
in  this  cause,  3Ir.  Brent  moved  the  Court  to  quash  this  indict- 
ment, for-thc  same  cause.  The  Court  overruled  the  motion,  be- 
cause they  thought  it  was  competent  for  the  attorney  of  the  United 
Stales,  upon  the  trial,  to  show  that  the  offence  was  committed  on 
a  different  day,  or  that  the  defendant  was  a  person  fleeing  from 
justice,  and  the  defendant  might  avail  himself  of  the  limitation, 
upon  the  trial,  if  he  was  entitled  to  its  benefit. 

On  the  19th  of  January  last,  3l7\  Brent  moved  the  Court  to 
arrest  the  judgment  in  Henri/  Whitens  case,  upon  the  same  ground, 
namely,  that  it  appeared  upon  the  record  that  the  offence  was 
committed  more  than  two  years  before  the  indictment  was  found  ; 
and  the  decision  of  this  Court  in  Watkins's  case,  (3  Cranch,  C.  C. 
441,)  upon  the  demurrer  to  the  indictment  on  the  transaction  with 
Hamblcton,  was  cited,  in  which  the  demurrer  was  sustained  upon 
the  same  ground. 

In  giving  the  opinion  of  the  majority  of  the  judges  upon  that 
motion,  in  Henry  White's  case,  a  distinction  was  taken  between 
the  case,  as  it  would  have  appeared  upon  a  demurrer  to  the 
ihdictment,  and  as  it  appeared  upon  the  motion  in  arrest  of  judg- 
ment ;  showing  that  upon  a  demurrer  to  the  declaration,  the 
judgment  must  be  upon  the  record,  as  it  then  was;  and  upon  a 
motion  in  arrest  of  judgment,  after  verdict,  the  judgment  must  be 
upon  the  whole  record,  as  it  then  was. 

This  Court,  in  that  case,  said :  "  The  Court  is  bound  to  take 
notice  that  the  defendant,  upon  the  plea  of  '  not  guilty,'  had  a 
right  to  avail  himself  of  the  plea  of  limitation  of  lime,  if  he  was 
entitled  to  it ;  and  that  the  United  States  had  a  right  to  show  that 
he  was  not  entitled  to  its  benefit ;  "  and  again  this  Court  said  : 
"  the  parties  had  clearly  a  right,  under  the  general  issue,  to  litigate 
the  question  of  limitation  of  time."  And  again  this  Court  said  : 
"  There  can  be  no  doubt  that  the  United  States,  upon  the  issue  of 
'  not  guilty,'  might  have  given  evidence  to  show  that  the  defend- 
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ant  was  a  person  fleeing  from  justice."  And  again,  "  A  defend- 
ant who  is  permitted  to  avail  himself  of  the  benefit  of  the  statute 
of  limitations,  upon  the  general  issue  in  a  criminal  cause,  ought 
not  thereby  to  be  placed  in  a  better  condition  than  if  he  had 
pleaded  it  specially."  "  If  he  chooses  to  rely  upon  the  statute, 
without  pleading  it,  he  must  take  it  with  all  its  burdens,  and  liable 
to  all  its  provisos  and  exceptions." 

Upon  the  trial,  the  averment,  in  this  indictment,  that  the  offence 
was  committed  on  the  30lh  of  March,  1833,  is  only  evidence  of 
that  fact,  and  relieves  the  defendant  from  the  burden  of  proving 
it.  If,  instead  of  this  admission  of  the  fact,  it  had  been  proved 
by  the  defendant  in  any  other  manner,  there  can  be  no  doubt  that 
the  United  Stales  might  have  rebutted  it,  by  evidence  that  the 
defendant  was  a  person  fleeing  from  justice ;  the  means  by  which 
the  fact  is  proved,  cannot  deprive  the  United  States  of  the  right 
to  rebut  it. 

Upon  the  trial,  the  limitation  is  only  a  prima  facie  bar,  which 
may  be  removed  by  showing  a  fleeing  from  justice;  and  upon 
the  trial  of  the  general  issue,  it  is  immaterial  whether  that  primd 
facie  bar  is  proved  or  admitted  ;  it  may,  in  either  case,  be  rebut 
ted  by  evidence  of  the  fleeing  from  justice. 

If  there  had  been  a  demurrer  directly  to  the  indictment,  the 
demurrer  must,  according  to  the  opinion  and  decision  of  this 
Court,  in  Walkins's  case,  have  prevailed  ;  but  after  the  general 
issue  joined,  (which  admits  evidence  both  of  limitation  and  of 
fleeing,)  the  record  presents  a  very  different  aspect ;  the  primd 
facie  bar  becomes  a  part  of  the  issue  to  be  tried ;  whereas,  upon 
demurrer,  it  is  an  absolute  bar ;  because,  by  demurrer,  all  repli- 
cation is  cut  off,  all  further  proceedings  are  slopped,  and  all 
further  evidence  excluded ;  whereas,  upon  the  general  issue, 
every  matter  of  defencje  which  the  defendant  may  give  in  evi- 
dence may  be  rebutted  by  evidence  on  the  part  of  the  United 
States.  In  whatever  way  the  defendant  presents  his  defence  of 
limitation,  I  think  the  United  States  have  a  right  to  rebut  it,  if 
they  can,  by  evidence  of  his  fleeing  from  justice. 

TuRusTox,  J.,  concurred. 

MoRSELL,  J.,  dissented. 

Messrs.  Brent  iSf  Broil  then  contended,  that  nothing  but  a  con- 
tinuous fleeing  from  justice  during  the  two  years,  could  deprive 
the  defendant  of  the  benefit  of  the  limitation.  The  reason  of  the 
exception  of  persons  fleeing  from  justice  was,  that  they  thus  pre- 
vented the  United  States  from  arresting  them.  This  reason  fails, 
if  within  the  two  years  they  might  have  been  taken.  The  defiMid- 
anl's  counsel  also  contended,  that  going  from  Washington  to  New 
York,  openly  and  publicly,  and  there  remaining  at  the  defendant's 
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usual  residence,  was  not  a  fleeing  from  justice,  for  he  might  as 

well  be  arrested  in  New  York  as  in  Washington.     v.  Smith, 

4  Day,  121. 

3Ir.  Key,  contra,.  There  is  no  provision  in  the  law  for  a  return 
after  fleeing.  It  is  not  analogous  to  the  provisions  of  the  statute 
of  limitations  in  civil  cases.  It  is  a  forfeiture  of  the  privilege. 
The  limitation  can  begin  to  run  only  from  the  commission  of  the 
offence,  not  from  the  return.  The  words  of  the  act  are,  "  Provided, 
that  nothing  herein  contained  shall  extend  to  any  person  or  per- 
sons fleeing  from  justice."  When  fleeing  ?  not  at  the  date  of  the 
statute  ;  not  at  the  time  of  the  arrest  of  the  offender ;  not  at  the 
time  of  finding  the  indictment ;  not  merely  while  he  was  fleeing. 
Having  once  fled,  he  is  a  person  fleeing  from  justice,  and  there- 
fore he  cannot  claim  the  benefit  of  the  limitation ;  he  has  lost  it 
forever.  If,  in  any  case,  a  return  would  restore  the  benefit,  it 
must  be  a  surrender  of  himself  into  the  hands  of  justice.  Dwarris 
on  Statutes,  743 ;  9  Law  Library,  743. 

The  Judges  (Tiiruston,  J.,  absent,)  could  not  agree  to  give  the 
instruction  which  they  had  before  given  at  the  last  term,  upon  the 
prayer  of  the  defendant's  counsel,  respecting  the  fleeing  from  jus- 
tice, and  the  return  to  the  district,  &c.     {Ante,  38.) 

Mr.  Key  then  prayed  the  Court  to  instruct  the  jury,  that  if  they 
should  believe,  from  the  evidence,  "that  the  prisoner  committed 
the  offence  charged  in  the  indictment,  and,  within  two  years  there- 
after, fled  from  this  district,  with  the  intent  to  avoid  detection  or 
punishment  for  the  offence,  then  the  indictments  not  being  found 
within  two  years  after  the  offence  was  committed,  is  no  defence  to 
the  prisoner." 

It  being  known  that  THRUSTOisr,  J.,  (who  was  absent,)  was  of 
that  opinion,  it  was  agreed  by  the  counsel  that  if  the  chief  jus- 
tice should  be  of  that  opinion  also,  the  instruction  should  be 
given,  MoRSELL,  J.,  dissenting;  and  it  was  so  given;  Cranch, 
C.  J.  observing,  that  the  original  instruction  upon  this  point,  which 
was  given  on  the  trial,  at  the  last  term,  was  not  drawn  up  by  him, 
and  he  was  never  entirely  satisfied  with  it ;  but  he  had  agreed  to 
that  part  of  it  which  admitted  a  return,  after  flight,  to  entitle  the 
prisoner  to  the  benefit  of  the  limitation,  from  the  time  of  the 
return.  He  had,  however,  been  satisfied  by  the  argument,  last 
evening,  that  the  prisoner,  if  he  fled,  forfeited  the  benefit  of  the 
limitation,  or  rather,  was  not  protected  by  the  limitation. 

He  considered  it  as  analogous  to  flight  in  felony,  &c.,  Avhich 
forfeited  the  goods  and  chattels  of  the  offender.  If  he  fled,  he 
must  have  been  "  a  person  fleeing,"  and  therefore  not  within  the 
protection  of  the  act.  See  the  Statute  7,  W.  3,  c.  3,  *§>  5,  and 
Foster,  272 ;  2  Hawk.  c.  49,  *§.  14,  and  Jac.  Diet.  tit.  Fugara 
Fecit. 
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The  jury  having  been  out  all  Friday  night,  and  until  four  o'clock, 
P.  M.,  on  Saturday,  the  29th  of  April,  sent  the  following  question 
to  the  Court:  "Must  the  jury  infer  a  'fugitive,'  provided  that 
they  believe  that  the  prisoner  left  this  district  with  intent  to  avoid 
detection  or  punishment  for  the  offence,  but  could,  at  various 
other  periods,  within  two  years,  have  been  arrested  in  the  United 
States?" 

To  which  the  Court  answered  as  follows  :  — 

If  the  jury  should  be  satisfied  by  the  evidence,  that  the  defend- 
ant within  two  years  after  the  commission  of  the  offence  charged 
in  the  indictment,  left  this  district  with  intent  to  avoid  detection  or 
punishment  for  that  offence,  he  was  a  person  fleeing  from  justice, 
although  they  should  be  also  satisfied  by  the  evidence,  that  he 
might  at  various  other  periods,  within  the  two  years,  have  been 
arrested  in  the  United  States. 

3Ir.  W.  L.  Brent,  for  the  defendant,  requested  the  Court  to  add 
an  instruction,  that  the  circumstances  of  the  defendant's  appearing 
publicly  in  the  United  States,  and  actually  coming  to  Washington, 
within  the  two  years,  were  proper  considerations  for  the  jury,  in 
forming  their  opinion  of  the  intent  with  which  the  defendant  left 
the  district. 

But  the  Court  [nem.  con.)  refused ;  because  they  thought  it  im- 
proper to  give  the  jury,  after  they  had  retired,  instruction  upon 
any  question  not  asked  by  the  jury. 

The  jury  could  not  agree,  and  were  discharged  by  consent. 
The  defendant  had  leave  to  withdraw  his  plea,  and  file  a  general 
demurrer  to  the  indictment.     {Post.) 


Joseph  WhiTxNey  v.  Thomas  F.  Huntt. 

A  deposition  taken  in  Louisiana  before  a  person  who  calls  himself  "  a  commissioner 
duly  appoiiucd  l)y  tlic  District  Court  of  the  United  States  for  the  Eastern  District  of 
Louisiaiui,  under  and  hy  virtue  of  the  Act  of  Congress,  entitled,  'An  Act  for  the 
more  convenient  takinp:  of  affidavits  and  bail  in  civil  causes  de])ending  in  tlie  courts 
of  tiie  United  States,' "  and  inclosed  and  directed  to  the  clerk  of  tliis  Court,  may 
be  read  in  evidence  to  the  jury,  without  further  authentication. 

Extracts  from  the  notarial  book  of  a  deceased  notarj'  in  Louisiana,  (proved  by  a  wit- 
ness wlio  has  the  lawful  possession  of  the  book,  and  is  authorized  by  the  laws  of 
Louisiana  to  certify  the  same,)  may  be  given  in  evidence  in  tins  Court,  to  prove 
demand  of  payment  of  a  promissory  note,  and  notice  to  the  indorser. 

The  Court  will  leave  it  to  the  jury  to  decide,  from  the  evidence,  where  the  indorser 
(the  defendant)  resided  when  the  note  fell  due;  and  wliether  the  post-office  to  which 
the  notice  was  sent  was  tlic  nearest  i>ost-ofhcc  to  tlie  defendant's  residence.  And 
will  instruct  tliem  that  if  the  notice  was  put  into  tlie  post-office  and  directed  to  the 
defendant  at  the  post-office  nearest  to  liis  residence,  it  was  suliicicnt  notice,  and  that 
tlie  holder  had  used  due  diligence  in  that  respect. 

Assumpsit  against  the  indorser  of  three  promissory  notes  of 
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Moses  Duffy,  dated  at  New  Orleans  on  the  23d  of  June,  1824, 
and  payable  respectively,  at  one,  two,  and  three  years,  each  note 
being  for  the  sum  of  $363. 81g. 

Upon  the  trial,  Mr.  Hale,  for  the  plaintiff,  offered  to  read,  in 
evidence  to  the  jury,  the  deposition  of  one  Felix  Percy,  taken 
before  T.  W.  CoUens,  who  certifies  himself  to  be  "  a  commis- 
sioner appointed  by  the  District  Court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  under  and  by  virtue  of  the  Act 
of  Congress,  entitled,  '  An  Act  for  the  more  convenient  taking  of 
affidavits  and  bail  in  civil  causes  depending  in  the  courts  of  the 
United  States.'  "  The  deposition  was  sealed  up  by  the  commis- 
sioner, and  directed  "  to  the  clerk  of  the  Circuit  Court  of  the 
District  of  Columbia,  for  the  county  of  Washington." 

The  Act  of  Congress  referred  to  is  the  Act  of  the  20th 
of  February,  1812,  c.  348,  [2  Stat,  at  Large,  679,]  which 
authorizes  the  Circuit  Court  of  the  United  States,  in  any  dis- 
trict, &c.,  "  to  appoint  such  and  so  many  discreet  persons, 
in  different  parts  of  the  district,  as  such  court  shall  deem  ne- 
cessary to  take  acknowledgments  of  bail  and  affidavits  ;  which  " 
"  shall  have  the  like  force  and  effect  as  if  taken  before  any 
judge  of  the  said  court,"  &c. 

And  by  the  Act  of  March  1,  1817,  c.  30,  (Pamphlet  Laws, 
212,)  [3  Stat,  at  Large,  350,]  entitled,  "  An  Act  in  addition  to  an 
act,  for  the  more  convenient  taking  of  affidavits  and  bail  in  civil 
causes  depending  in  the  courts  of  the  United  States,"  it  is  enacted, 
"  That  the  commissioners  who  now  are,  or  hereafter  may  be, 
appointed  by  virtue  of  the  act  entitled  an  act  for  the  more  conve- 
nient taking  of  affidavits  and  bail  in  civil  causes  depending  in  the 
courts  of  the  United  States,  are  hereby  authorized  to  take  affida- 
vits and  bail  in  civil  causes,  to  be  used  in  the  several  district 
conrts  of  the  United  States ;  and  shall  and  may  exercise  all  the 
powers  that  a  justice  or  judge  of  any  of  the  courts  of  the  United 
States  may  exercise  by  virtue  of  the  thirtieth  section  of  the'act 
entitled  an  act  to  establish  the  judicial  courts  of  the  United 
States." 

By  the  Act  of  April  8,  1812,  [2  Stat,  at  Large,  701,]  the  Dis- 
trict Court  of  the  United  States,  for  the  State  of  Louisiana,  has 
the  powers  of  a  circuit  court. 

Mr.  R.  S.  Coxe,  for  the  defendant,  objected  to  the  deposition, 
and  contended  that  the  commissioners,  under  the  Act  of  1812, 
were  only  authorized  to  take  depositions,  &c.,  in  causes  depend- 
ing in  their  own  courts,  or  in  the  district  courts,  under  the  Act  of 
1817.  That  the  appointment  of  the  commissioner  should  be 
authenticated  by  the  record  ;  and  the  deposition  should  have  been 
directed  to  this  Court,  and  not  to  the  clerk. 

VOL.    V.  11 
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The  Court  (Morsell,  J.,  contrd,)  permitted  the  deposition  to 
be  read.  It  went  to  prove  the  entries  made  in  the  notarial  book 
of  a  deceased  notary-public,  in  New  Orleans,  as  to  the  demand 
of  payment  of  the  notes,  and  the  notice  given  to  the  indorser,  the 
defendant.  By  those  entries  it  appeared  that  payment  of  the  first 
note  was  demanded  of  the  maker  in  person,  and  notice  given  in 
person  to  the  defendant. 

That  the  notice  as  to  the  second  note,  was  by  letter  addressed 
to  the  defendant,  "  at  Camp's  Post-Office,  near  Iberville,  Louisi- 
ana." And  as  to  the  third  note,  by  letter  addressed  to  the 
defendant,  "  in  the  Parish  of  Iberville,  in  Louisiana."  Parol 
evidence  was  also  offered  that  the  defendant  said  that  in  regard 
to  two  of  the  notes,  the  plaintiff  would  be  unable  to  prove  notice 
to  him ;  that  he  did  not  live  in  or  near  Iberville  when  the  same 
fell  due.  He  also  mentioned  Baton  Rouge  as  a  place  in  or  near 
which  he  resided  at  the  time.  Evidence  was  also  given  that 
Iberville  is  a  large  parish  in  Louisiana,  on  both  sides  of  the  Mis- 
sissippi ;  that  on  the  east  side  it  extends  up  to  within  about  ten 
miles  of  Baton  Rouge,  and  on  the  other  side,  opposite  or  nearly 
opposite  Baton  Rouge,  and  many  miles  below.  That  the  defend- 
ant was  an  officer  in  the  army,  and  was  on  public  service  during 
the  time  he  resided  up  the  Mississippi ;  and  that  the  arsenal  and 
military  post  of  the  United  States  was  at  or  immediately  in  the 
vicinity  of  Baton  Rouge,  on  the  side  of  the  river  opposite  to  the 
town  of  Iberville,  and  several  miles  therefrom. 

Whereupon  the  defendant's  counsel  prayed  the  Court  to  in- 
struct the  jury,  that  from  the  evidence  aforesaid  they  could  not 
infer  that  due  notice  was  given  to  the  defendant  of  the  demand 
and  refusal  of  the  maker  of  said  notes,  to  charge  the  indorser. 

But  the  Court  refused  to  give  the  instruction  as  prayed,  and 
instructed  them  that  if  they  should  be  satisfied,  by  the  evidence, 
that  the  defendant  resided  at  or  near  Iberville,  in  Louisiana,  at 
the  time  of  the  protest  of  the  said  note,  payable  two  years  after 
date,  and  that  Camp's  Post-Office,  mentioned  in  the  certificate  of 
the  deceased  notary,  as  stated  in  the  deposition  of  Felix  Percy, 
was  the  post-office  at  Iberville,  and  that  it  was  the  nearest  post- 
office  to  the  residence  of  the  defendant  at  that  time,  it  was  suffi- 
cient notice  to  the  defendant,  and  that  the  holder  had  used  due 
diligence  in  that  respect.  To  which  refusal  and  instruction  the 
defendant  excepted,  as  well  as  to  the  admission  of  the  deposition 
of  Felix  Percy. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  amount  of  the 
two  first  notes. 

No  writ  of  error  was  issued,  and  the  judgment  was  satisfied. 
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George  Suckley  v.  Henry  C.  Slade. 

The  defendant  had  pleaded  the  statute  of  limitations  in  due  time,  and  had  also  de- 
murred to  the  whole  declaration.  The  Court  permitted  him  to  withdraw  his 
demurrer,  and  to  let  the  plea  of  limitations  remain. 

Debt  upon  a  bond,  conditioned  lo  pay  one  third  of  the  debt  of 
Charles  Slade. 

The  defendant  had  demurred  to  the  whole  declaration,  and 
had  pleaded,  in  due  time,  the  statute  of  limitations  of  twelve 
years. 

Mr.  Jones,  for  the  defendant,  now  moved  to  strike  out  the 
demurrer,  leaving  the  plea  of  limitations  to  stand  as  his  only  plea. 

Mr.  Marburi/,  for  the  plaintiff,  contended  that  the  defendant 
could  not  plead  and  demur  at  the  same  time,  and  that  therefore 
the  whole  pleading  is  a  nullity  and  must  go  together,  and  then  it 
would  be  too  late  to  plead  the  statute,  as  the  plea-day  had  long 
since  passed.  The  pleading  being  inconsistent,  there  is  no  plea, 
nothing  to  which  the  plaintiff  can  reply.  The  statute  must  be 
pleaded  at  length,  and  by  the  rule-day  ;  and  cannot  be  amended. 
Merryman  v.  State  of  Maryland,  5  Har.  &  Johns.  425  ;  Wall  v. 
Wall,  2  Har.  &  Gill,  79;  State  v.  Green,  4  Gill  &  Johns.  381 ; 
State  V.  Boijd,  2  Id.  365 ;    Waterfall  v.  Glode,  3  T.  R.  305. 

Mr.  Jones,  in  reply,  cited  the  Statute  of  Limitations  of  1715, 
c.  23,  §  6,  that  no  bond  shall  be  good  or  pleadable  if  it  be  of 
twelve  years'  standing.  Carroll  v.  fVaring,  3  Gill  &  Johns.  491, 
499  ;  Piatt  v.  Vattier,  9  Peters,  415. 

The  Court  (Cranch,  C.  J.,  doubting,  not  having  had  time  to 
look  into  the  cases  cited,  but  inclined  to  concur  with  the  Court,) 
permitted  the  defendant  to  withdraw  his  demurrer,  and  leave  the 
plea  of  limitations,  as  a  plea  filed  in  due  time. 


W.  G.  W.  White  v.  Benjamin  Burns. 

If  new  notes  are  taken  by  the  holder  of  a  note,  and  time  given  without  the  consent  of 

the  indorser  upon  the  old  note,  he  is  discharged. 
The  maker  of  a  note  is  a  competent  witness,  not  to  prove  its  original  invalidity,  but 

the  improper  use  afterwards  made  of  it,  and  that  time  was  given  him  without  the 

consent  of  the  indorser. 

Assumpsit,  against  the  indorser  of  J.  B.  Gorman's  note  for  one 
hundred  dollars. 

Mr.  Bradley,  for  the  defendant,  offered  to  examine  J.  B.  Gor- 
man, the  maker  of  the  note,  to  prove  that  it  was  made  to  be  dis- 
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counted  at  the  Bank  of  Washington  to  take  up  a  note  for  one 
hundred  and  five  dollars  with  the  defendant's  indorsement  then 
about  becoming  due  at  the  Bank  of  the  United  States;  but  that  it 
was  discounted  by  the  plaintiff,  without  the  consent  of  the  defend- 
ant, and  that  time  Avas  given  to  the  maker,  also  without  the 
defendant's  consent. 

Mr.  Hoban,  for  the  plaintiff,  relied  on  the  case  of  Bank  of  the 
United  States  v.  Dunn,  6  Peters,  54,  that  the  party  to  the  note 
cannot  be  a  witness  to  invalidate  it. 

The  Court  {nem.  con.)  permitted  Mr.  Gorman,  the  maker,  to  be 
sworn  and  examined  as  to  those  facts. 

Mr.  Bradley  then  prayed  the  Court  to  instruct  the  jury  that  if 
they  should  be  of  opinion,  from  the  evidence,  that  after  the  note 
upon  which  this  action  is  brought,  became  due,  the  maker  thereof, 
without  the  knowledge  or  assent  of  the  defendant,  made  an  agree- 
ment with  the  plaintiff  to  forbear  any  suit  upon  the  said  note,  and 
in  consideration  thereof,  paid  to  the  plaintiff  five  dollars,  and  gave 
his  two  promissory  notes  to  the  plaintiff,  one  for  $45  at  thirty 
days,  and  one  for  $50  at  sixty  days,  and  also  paid  him  the  fur- 
ther sum  of  $3.50  ;  and  that  the  plaintiff  did,  in  fact,  there- 
upon forbear  any  suit  until  after  both  the  said  notes  had  become 
due,  the  plaintiff  did  thereby  discharge  the  defendant  from  lia- 
bility upon  the  said  note. 

Mr.  Bradley  cited  Theobold  on  Principal  and  Surety,  164,  184 ; 
Hartley  v.  Brown  and  Nicholls,  16  Johns.  70 ;  2  Wheeler,  212 ; 
Woodkidt  v.  Holmes,  10  Johns.  240 ;  Skill  and  Hiie  v.  Warren^ 
15  Id.  270. 

Mr.  Hoban  contended  that  the  agreement  to  forbear  was  upon 
an  usurious  consideration,  and,  therefore,  not  binding  upon  the 
plaintiff;  and,  therefore,  did  not  discharge  the  defendant;  and 
prayed  the  Court  to  instruct  the  jury  that  if  they  should  believe, 
from  the  evidence,  that  more  than  lawful  interest  was  given  for 
the  forbearance  of  the  two  notes  of  fifty  and  forty-five  dollars, 
such  forbearance  did  not  discharge  the  defendant,  and  he  is  liable 
upon  the  note  of  one  hundred  dollars. 

But  the  Court  {nem.  con.)  refused  to  give  the  instruction  asked 
by  Mr.  Hoban,  and  gave  that  asked  by  Mr.  Bradley. 

Verdict  for  the  defendant. 


MORDECAI    FoY    V.    JaNE    TaLBURT. 

A  justice  of  the  peace  has  not  jurisdiction  of  an  action  ajrainst  an  executor ;  and 
money  paid  by  the  defendant  in  such  a  case,  while  in  commitment  upon  a  ca.  sa. 
issued  upon  the  judi^ment  of  the  justice,  was  money  paid  by  duress,  and  may  be 
recovered  in  an  action  for  monev  had  and  received. 
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A  judgment  of  a  justice  of  the  peace,  being  in  part  for  a  matter  not  within  his  juris- 
diction, is  void  in  toto. 

The  plaintiff  cannot,  in  an  action  before  a  justice  of  the  peace,  recover  upon  a  cause 
of  action  different  from  that  stated  in  the  warrant. 

This  was  an  action  for  money  had  and  received,  to  recover 
money  paid  by  the  plaintiff  while  in  commitment  upon  a  ca.  sa. 
issued  upon  a  judgment  of  a  justice  of  the  peace  against  the  plain- 
tiff as  executor  de  son  tort  of  a  living  man,  for  damage  done  to 
land. 

Mr.  R.  J.  Brent,  for  the  defendant,  contended  that  money  paid 
under  valid  process  cannot  be  recovered,  and  cited  5  Wheeler,  89  ; 
Selden,  72 ;  Cobb  v.  Curtiss,  8  Johns.  470 ;  White  v.  Ai/lesiooi'tk, 
9  Johns.  231,  232 ;  Philip  v.  Hunter,  2  H.  Bl.  414 ;  Brisbane  v. 
Dacres,  o  Taunt.  144,  160 ;  Harriot  v.  Hampton,  7  T.  R.  269 ; 
1  Wheeler,  232 ;  Walker  y.  Ames,  2  Cowen,  428  ;  Norfolk  v. 
Gantt,  in  the  Court  of  Appeals  in  Maryland. 

Mr.  Bradley,  contra,  admitted  the  law  as  cited  ;  but  it  does  not 
apply  to  a  judgment  void  because  the  Court  which  rendered  it 
had  not  jurisdiction  of  the  cause.  It  is  not,  then,  valid  process  ; 
but  wholly  void. 

The  jury  having  been  sworn,  the  Court,  at  the  motion  of  Mr. 
Bradley,  instructed  the  jury,  that  if,  from  the  evidence,  they  should 
be  of  opinion  that  a  judgment  was  rendered  in  this  case  by  a  jus- 
tice of  the  peace  against  the  present  plaintitf  as  executor,  and  that 
upon  such  judgment  a  ca.  sa.  was  issued,  and  the  plaintiff  com- 
mitted to  prison,  and  that  while  there  he  paid  the  said  judgment 
and  costs,  then  the  said  money  was  paid  by  duress. 

Verdict  for  the  plaintiff  $54.15. 


Eliza  Ann  Rodbird  v.  Ebenezer  Rodbird. 

A  deed  from  the  corporation  of  Wasliington  upon  the  sale  of  a  lot,  for  non-payment 
of  the  taxes  upon  it,  is  void  unless  the  surplus  of  the  proceeds  of  the  sale,  after 
deducting  the  taxes  and  expenses,  was  paid  to  the  register  of  the  corporation,  or 
other  person  authorized  by  law  to  receive  the  same,  with  ten  per  cent,  per  annum, 
as  interest  thereon,  computed  from  the  expiration  of  two  years  from  tlie  day  of 
sale  until  the  actual  payment  of  such  surplus  and  the  receiving  the  deed  from  the 
corporation. 

If,  at  the  time  of  the  sale  of  a  lot  in  "Washington  for  non-payment  of  taxes,  there  was 
personal  property  thereon,  of  sufficient  value  to  pay  the  taxes,  the  sale  is  null  and 
void. 

Ejectment,  for  lots  Nos.  15  and  16,  in  square  No.  620  in  the 
city  of  Washington. 

At  the  trial  it  was  admitted  that  Absalom  Rodbird,  Jr.,  was 
seized  in  fee  of  the  lots,  on  the  30th  of  December,  1829,  and  died 
11* 
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intestate  in  November,  1831,  leaving  the  plaintiff's  lessor  his  only 
heir  at  law.  The  defendant  offered  in  evidence  a  deed  in  fee  to 
himself  from  the  corporation  of  Washington,  duly  executed  and 
recorded,  dated  November  26, 1832,  and  offered  evidence  to  prove 
that  on  the  30th  of  December,  1829,  (the  day  of  sale  to  the  defendant,) 
there  were  due  upon  the  said  lots  more  than  two  years'  taxes,  and 
that  no  personal  properly  was  found,  (liable  to  the  payment  of  the 
same,)  by  the  collector  of  taxes,  who,  however,  had  no  recollec- 
tion of  going  upon  these  particular  lots  or  either  of  them  for  that 
purpose.  That  on  the  30th  of  December,  1829,  the  lots  in  dis- 
pute were  sold  by  the  collector  of  taxes  for  the  corporation  of 
Washington,  at  a  tax-sale,  to  the  defendant,  after  public  notice, 
&c.,  for  the  sum  of  ^18.82  ;  the  amount  of  the  taxes  and  expenses 
(being  $17.71)  were  then  paid  by  the  defendant  to  the  collector, 
and  the  residue,  or  surplus  of  the  purchase-money,  (being  $1.11,) 
was,  on  the  28th  of  March,  1832,  paid  to  a  certain  Absalom  Rod- 
bird,  Senior,  claiming  to  be  the  legal  representative  of  the  afore- 
said Absalom  Rodbird,  Jr. 

Whereupon,  at  the  prayer  of  M?'.  Marbury  and  Mr.  Bradley, 
for  the  plaintiff,  the  Court  (Thruston,  J.,  contra,)  instructed  the 
jury,  that  if  they  should  believe  from  the  said  evidence,  that  the 
residue  of  the  said  purchase-money,  after  deducting  the  amount 
of  taxes  due  on  the  said  lots,  and  the  expenses  of  sale,  was  not 
paid,  (within  ten  days  after  the  expiration  of  two  years  from  the 
day  of  sale,  or  at  any  time  after  the  expiration  of  the  said  ten 
days,  with  ten  per  cent,  per  annum  as  interest  thereon,  computed 
thereon  from  the  expiration  of  the  two  years  aforesaid,  until  the 
actual  payment  of  such  residue,  and  the  receiving  of  the  said  deed 
from  the  corporation,)  to  the  register  of  the  corporation,  or  other 
person,  authorized  by  law  to  receive  the  same,  then  the  deed  of 
the  corporation  to  the  said  defendant  is  void,  and  the  plaintiff  is 
entitled  to  recover  in  this  action. 

The  plaintiff's  counsel  further  offered  evidence  to  prove  that 
there  were  persons  living  upon  the  lots,  or  one  of  them,  and  that, 
at  the  time  of  sale,  there  was  upon  the  lots,  or  one  of  them,  per- 
sonal property  of  sufEcient  value  to  satisfy  the  taxes.  Where- 
upon, at  the  prayer  of  the  plaintifPs  counsel, 

The  Court  (Thruston,  J,,  contra.)  instructed  the  jury,  that  if, 
from  the  said  evidence,  they  should  be  of  opinion,  that  at  the  time 
of  the  said  sale  in  1829,  there  was  personal  property  on  the  said 
lots,  or  either  of  them,  of  sufficient  value  to  pay  the  said  taxes, 
then  the  said  sale  of  the  said  lots  was  null  and  void. 

See  the  Act  of  Congress  of  the  15lh  of  May,  1820,  §  10,  [3  Stat, 
at  Large,  583,]  "  to  incorporate  the  inhabitants  of  the  city  of 
Washington ;  "  and  the  by-law  of  the  Corporation  of  Washing- 
ton, of  October  13,  1823 ;  Rothwell's  City  Laws,  161. 
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Verdict  and  judgment  for  the  plaintiff. 

The  defendant  took  bills  of  exception,  and  sued  out  a  writ  of 
error,  but  did  not  prosecute  it ;  and  it  was  dismissed  by  the 
Supreme  Court  at  January  term,  1838. 


John  P.  Van  Ness  v.  Alpheus  Hyatt,  James  Shields,  Ann 
Blanchard,  Charles  Glover  and  Jane  his  wife,  Mary  Franks, 
and  James  Moore. 

A  lease  for  ten  years,  not  recorded,  is  good  for  seven  years,  under  the  law  of  Mary- 
land. 

The  equity  of  redemption  of  a  leasehold  estate  cannot  be  seized  and  sold  under  a 
fieri  fiicias. 

Bill  in  equity  to  redeem  a  mortgage  of  a  leasehold  estate ;  the 
complainant  claiming  as  purchaser  of  the  equity  of  redemption 
sold  under  a  fieri  facias  against  Shields,  the  mortgagor,  upon  a 
judgment  for  $30.25,  recovered  before  a  justice  of  the  peace. 

The  cause  was  set  for  hearing  on  the  bill,  answers,  general 
replication,  and  exhibits. 

The  material  facts  appear  to  be  as  follows :  On  the  31st  of 
December,  1818,  William  Cocking,  being  seized  in  fee  of  part  of 
lot  12,  in  square  406,  in  the  city  of  Washington,  by  indenture  of 
that  date,  leased  the  same  to  the  defendant,  James  Shields,  for  ten 
years  from  the  1st  of  January,  1819,  at  the  rent  of  $35  a  year, 
clear  of  taxes,  &c.,  and  to  build  a  two-story  brick  house  thereon 
within  twelve  months,  with  leave  to  purchase  the  fee-simple  at  the 
end  of  the  ten  years,  by  paying  $375  and  all  arrears  of  rent. 

This  lease  was  duly  acknowledged,  but  was  never  recorded. 

Shields  built  the  two-story  house  according  to  contract,  and  on 
the  23d  of  September,  1823,  mortgaged  the  house  and  lot  to  the 
defendant,  John  Franks,  to  secure  a  debt  of  $1,129.18. 

On  the  19th  of  August,  1825,  Charles  W.  Botelor,  a  constable 
of  Washington  county,  D.  C,  executed  a  deed  to  Mr.  Van  Ness, 
duly  acknowledged  and  recorded,  which  recites  a  writ  of  fi£ri 
facias,  stating  a  judgment  on  the  8th  November,  1825,  in  favor  of 
Mr.  Van  Ness  against  Shields  for  $28.40,  and  $1.27  interest  and 
fifty-eight  cents  costs,  commanding  the  constable  to  levy  the  debt, 
damages,  and  costs,  "  of  the  goods,  chattels,  lands,  and  tene- 
ments" of  Shields;  and  that  the  constable  "laid  the  same  upon 
a  certain  lot  of  ground  of  him,  the  said  James  Shields,  that  is, 
upon  the  right,  title,  estate,  interest,  and  claim  of  him,  the  said 
James  Shields,  therein  lying  and  being  in  the  city  of  Washington, 
and  being  part  of  lot  No.  12,  in  square  406,  beginning,"  &c.,  "  as 


128  WASHINGTON. 


Van  Ness  v.  Hyatt. 


the  same  was  then  occupied  and  held  by  the  said  Shields ;  "  and 
on  the  10th  of  July,  1824,  exposed  "  the  said  part  of  a  lot,  &c., 
that  is,  all  the  right,  title,"  &c.,  to  public  sale  to  the  highest  bid- 
der, and  that  Mr.  Van  Ness  became  the  highest  bidder  and  pur- 
chaser thereof  for  $54,  and  has  paid  the  purchase-money  to  the 
constable,  in  consideration  of  which,  and  of  five  dollars  paid,  &c., 
the  constable  gives,  grants,  bargains  and  sells,  transfers  and  assigns 
to  Mr.  Van  Ness,  his  executors,  administrators,  and  assigns,  "  the 
said  part  of  a  lot,  that  is,  the  right,  title,  estate,  interest,  and  claim 
of  him,  the  said  James  Shields  therein,  so  as  aforesaid  taken  on 
the  said  writ  o{  fieri  facias,  and  so  as  aforesaid  exposed  to  sale  in 
virtue  of  said  writ,  with  the  improvements  and  appurtenances  to 
the  same  belonging,  unto  the  said  John  P.  Van  Ness,  his  execu- 
tors, administrators,  and  assigns,  and  to  their  only  proper  use  and 
behoof."  There  was  no  habendum  in  the  deed.  The  recitals  in 
the  deed  were  admitted  by  the  parties  to  be  true,  so  that  the  judg- 
ment, execution,  levy,  and  sale  of  Shields's  right,  the  purchase  by 
Mr.  Van  Ness,  and  the  payment  of  the  purchase-money,  are 
admitted  ;  provided,  that  such  a  right,  as  Shields  then  had,  could 
be  levied  upon,  taken,  and  sold,  under  such  a  fieri  facias. 

On  the  7th  of  May,  1825,  Franks  assigned  his  mortgage  to  the 
defendant,  Alpheus  Hyatt,  for  a  full  and  valuable  consideration  ; 
and  on  the  9ih  of  May,  1825,  Shields  assigned  to  Hyatt  all  his 
equity  of  redemption,  in  consideration  of  ^200.  There  was  no 
evidence,  that,  at  the  time  of  these  assignments,  Hyatt  had  any 
notice  or  knowledge  of  the  judgment  against  Shields. 

William  Cocking  died  seized  of  the  reversion  in  fee-simple, 
which  descended  to  his  two  daughters,  Ann  Blanchard  and  Jane 
Glover,  who,  on  the  16th  of  April,  1826,  assigned  to  Hyatt  all 
their  right  as  heirs  at  law  of  the  lessor,  William  Cocking,  for  a 
valuable  consideration. 

The  execution  recites,  that  "  whereas  on  the  8th  day  of  Novem- 
ber, 1823,  a  certain  John  P.  Van  Ness,  by  the  judgment  of 

recovered  against  a  certain  James  Shields,  the  sum  of  $28.41, 
debt,  &c.,  which  judgment  was  superseded  by  one  James  B.  Hol- 
mead,"  the  constable  was  commanded  that  of  the  goods  and 
chattels,  lands  and  tenements  of  the  said  James  Shields,  and 
James  B.  Holmead,  he  should  cause  to  be  levied  the  debt,  &c. 

The  levying  of  the  execution,  and  the  sale  under  it,  being 
before  the  assignment  of  the  equity  of  redemption  by  Shields  to 
Hyatt,  there  was  nothing  left  for  the  assignment  to  operate  upon, 
if  that  equity  was  lawfully  levied  upon,  and  sold  under  the  exe- 
cution ;  and  that  is  the  principal  question  in  the  case. 

Mr.  R.  S.  Coze,  for  the  complainant,  cited  the  following  author- 
ities :   The  King-  v.  Si.  Michaels,  Doug.  630;  McCall  v.  Lenox, 
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9  Serg.  &  Rawle,  312 ;  Jackson  v.  Hull,  10  Johns.  481 ;  Monell 
V.  Lawrence,  12  Id.  521,  529  ;  Waters  v.  Stewart,  Gaines's  Cases 
in  Error,  47 ;  Wilsori  v.  Troup,  2  Cowen,  230  ;  Hitchcock  v.  Har- 
rington, 6  Johns.  294  ;  Groton  v.  Boxboroug-h,  6  Mass.  50  ;  Bol- 
ton V.  Ballard,  13  Id.  229 ;  Barkhamstead  v.  Farmington,  2  Conn. 
Rep.  600 ;  Collins  v.  Torry,  7  Johns.  278 ;  Runyan  v.  Mersereau, 
11  Id.  538 ;  Jackson  v.  Dickinson,  15  Id.  309 ;  Oo/^5  v.  Co/e^,  Id. 
319  ;  Titus  v.  Neilson,  5  Johns.  Ch.  Rep.  452 ;  5  Gwillirn's  Bac. 
Ab.  16,  tit.  Mortgage,  C. ;  Harrison  v.  Eldridge,  2  Halst.  392 ; 
Casborne  v.  Scarfe,  2  Atk.  603;  2  Fonb.  262,  note;  Jackson  v. 
Willard,  4  Johns.  41 ;  D'Arcy  v.  ^/a/tT,  2  Sch.  &  Lefroy,  387 ; 
Jackson  v.  Bronson,  19  Johns.  326  ;  Campbell  v.  Pm^^  e^  al.  9  Cr. 
459. 

ilir.  Morfit,  contrd,  cited  Harding  v.  Stevenson,  6  Har.  &  Johns. 
267 ;  ITarrew  v.  CAzVcZs,  11  Mass.  226  ;  Metcalfy.  Scholey,  5  B.  & 
P.  461 ;  Wilkes  v.  Ferris,  5  Johns.  335,  343  ;  Scott  v.  Scholey, 
8  East,  467 ;  Shirley  v.  IFrt^^^,  3  Atk.  200 ;  Burden  v.  Kennedy, 
Id.  379  ;  i7/5^er  v.  Dolland,  3  Bro.  C.  C.  480,  and  1  Ves.  Jr.  431 ; 
Warrm  v.  Hoive,  3  Dowl.  &  Ry.  494 ;  S.  C.  2  B.  &  C.  281 ; 
Cadogan  v.  Kennett,  Cowp.  432 ;  Plunket  v.  Penson,  2  Atk.  292 ; 
Sir  Ch.  Cox's  case,  3  P.  Williams,  342 ;  Cattel  v.  Warwick,  1  Halst. 
192;  Statute  of  Massachusetts,  1  March,  1799;  State  v.  Laval, 
4  McCord's  South  Carolina  Rep.  341 ;  Roads  v.  Symmes,  Ohio 
Condensed  Rep.  141 ;  Phelps  v.  Butler,  Id.  331 ;  Denton  v.  Zz'v- 
ingston,  9  Johns.  99,  100 ;  Bogart  v.  Perry,  1  Johns.  Ch.  R.  56, 
57  ;  Davis  v.  Maynard,  9  Mass.  235 ;  Punderson  v.  Broiun,  1  Day, 
93;  Scripture  v.  Johnson,  3  Conn.  Rep.  211 ;  Boring's  Lessee  v. 
Lemon,  5  Har.  &  Johns.  223  ;  Perry  v.  Coates,  9  Mass.  537 ; 
Marine  Ins.  Co.  v.  Weeks,  7  Mass.  438  ;  Ingals  v.  Zorc?,  1  Cowen, 
240 ;  Com.  Dig.  Execution,  C.  4 ;  Piquet  v.  Swann,  4  Mason, 
465 ;  Bac.  Ab.  Execution,  C.  4. 

Cranch,  C.  J.     The  first  question  which  presents  itself,  is, 

1.  Did  any  and  what  legal  estate  pass  from  Cocking  to  Shields, 
by  the  lease  of  December  31,  1818,  purporting  to  be  a  lease  for 
ten  years,  but  not  recorded. 

By  the  Maryland  Act  of  1766,  c.  14,  §  2,  it  is  enacted,  that 
"no  estate  of  inheritance  or  freehold,  or  any  declaration  or  limit- 
ation of  use,  or  any  estate  for  above  seven  years,  shall  pass,  or 
take  effect,  except  the  deed  or  conveyance,  by  which  the  same 
shall  be  intended  to  pass  or  take  effect,  shall  be  acknowledged," 
&c.,  "and  be  also  enrolled  in  the  records  of  the  same  county," 
&c.,  "within  six  months  after  the  date  of  such  deed  or  convey- 
ance." 

At  common  law  the  lease  would  be  good  for  ten  years  ;  and 
under  the  English  registry  acts,  it  would  be  equally  good  between 
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the  parlies.  Jones  v.  Gibbons,  9  Ves.  407 ;  and  the  policy  of  the 
Act  of  Maryland,  1766,  c.  14,  does  not  seem  to  require  that  the 
conveyance,  as  between  the  parties,  should  be  void.  It  says  that 
no  estate  for  above  seven  years  shall  pass,  but  it  does  not  say  that 
an  estate  for  seven  years  shall  not  pass  by  a  deed  purporting  to 
be  for  ten  years.  Statutes,  restricting  connmon-law  rights,  should 
be  construed  strictly.  The  statute  does  not  make  void  the  deed  ; 
it  only  limits  it  operation  to  seven  years.  Deeds  must  be  con- 
strued most  strongly  against  the  grantor.  He  had  power  to  make 
a  lease  for  seven  years  without  recording  it.  To  give  this  lease 
the  same  effect,  is  to  give  to  the  statute  all  the  effect  which  is  indi- 
cated by  its  spirit.  I  think,  therefore,  that  the  lease  was  good  for 
seven  years,  and  passed  a  legal  estate  to  Shields  for  that  term. 
His  legal  estate  continued,  therefore,  until  the  1st  of  January, 
1826  ;  or  rather  until  the  23d  of  September,  1823,  when  he  mort- 
gaged it  to  Franks  by  an  assignment  of  that  date.  After  Janu- 
ary 1,  1826,  when  the  legal  estate  expired,  Franks,  the  mort- 
gagee, had  still  an  equitable  interest  in  the  house  and  lot  for  the 
residue  of  the  ten  years,  with  the  privilege  of  buying  in  the  fee- 
simple  at  the  expiration  of  that  term  by  paying  three  hundred  and 
seventy-five  dollars,  and  all  arrears  of  rent ;  and  Shields  had  a 
right  to  redeem  the  property  from  Franks  by  paying  the  mortgage 
debt. 

In  the  meantime,  however,  namely,  on  the  7th  of  May,  1825, 
Franks  had  assigned  his  mortgage  to  the  defendant,  Hyatt,  for  a 
valuable  consideration  ;  and  Shields  had,  on  the  9ih  of  May,  1825, 
assigned  to  Hyatt  his  equity  of  redemption  ;  and  on  the  16th  of 
April,  1826,  Hyatt  purchased  the  reversion  in  fee  from  the  heirs 
of  Mr.  Cocking  ;  so  that  Hyatt  obtained  a  complete  title  in  fee, 
unless  intercepted  by  the  Jicri  facias  and  sale,  in  the  suit  of  Van 
Ness  V.  Shields. 

That  sale  was  made  on  the  10th  of  July,  1824,  before  Franks 
and  Shields  had  assigned  their  respective  rights  to  Mr.  Hyatt. 
Under  that  sale  Mr.  Van  Ness  claims  to  be  clothed  with  all  the 
rights  which  Shields  had,  on  that  day.  What  were  they  ?  His 
right  of  redemption,  namely,  to  redeem  the  residue  of  the  term 
which  had,  at  most,  only  five  and  a  half  years  to  run.  This  was 
the  whole  of  his  right  as  mortgagor.  His  right  to  purchase  the 
reversion  is  a  mere  right  in  equity  founded  upon  a  contract.  It 
never  was  any  part  of  his  legal  estate  in  the  land.  It  was  a  mere 
equity.  All  those  cases,  therefore,  which  support  the  doctrine 
that  the  mortgagor  is  to  be  considered  as  the  legal  owner  of  the 
estate  until  foreclosure,  do  not  apply  to  the  right  to  purchase  the 
reversion.  That  is  a  mere  equity  which,  all  the  books  agree, 
cannot  be  touched  by  fieri  facias. 
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2.  The  second  question  is,  whether  an  equity  of  redemption 
can  be  seized,  appraised,  and  sold  under  a  fieri  facias  ? 

Upon  this  question  the  decisions  of  the  courts,  in  the  several 
States,  have  been  various  and  conflicting. 

The  present  case,  however,  must  depend  upon  the  law  of  Mary- 
land, which  is  the  English  common  law,  as  far  as  it  was  applica- 
ble to  that  State,  and  to  this  part  of  the  District  of  Columbia  on 
the  27ih  of  February,  1801. 

In  England,  it  is  believed,  no  case  can  be  found,  in  which  an 
equity  of  redemption  has  been  seized  and  sold  under  a  fieri  facias, 
or  extended  upon  an  eleg^it. 

In  the  case  of  Plunket  v.  Penson,  2  Atk.  292,  (decided  in  the 
year  1742,)  Lord  Chancellor  Hardwicke  said,  "I  should  be  glad 
to  be  informed  whether  there  is  any  instance  where  an  equity  of 
redemption  has  ever  been  held  liable  to  the  execution  of  a  bond- 
creditor  in  the  lifetime  of  the  mortgagor.  To  which  the  counsel 
in  this  case  made  answer,  they  could  not  recollect  any  instance 
when  it  had  been  so  held. 

In  the  case  of  Sir  Charles  Cox's  Creditors,  3  P.  Williams,  342, 
(decided  in  1734.)  Sir  Joseph  Jekyll,  Master  of  the  Rolls,  said, 
"  Wherefore  this  right  of  redemption,  being  barely  an  equitable 
interest,  it  was  reasonable  to  construe  it  equitable  assets,  and  con- 
sequently distributable  among  all  the  creditors  pro  rata  ;  "  and  it 
was  so  decreed. 

The  fact,  that  a  right  of  redemption  after  forfeiture  cannot  be 
enforced  at  common  law,  is  conclusive  evidence  that  it  is  not  a 
legal  right,  nor  a  legal  estate. 

In  Lyster  v.  Dolland,  3  Bro.  C.  C.  478,  (1  Ves.  Junior,  431, 
S.  C.)  the  mortagee  filed  a  bill  for  foreclosure ;  pending  which 
he  brought  suit  at  law  on  the  bond  given  for  the  mortgage-money, 
and  also  an  ejectment  upon  the  mortgage,  and  recovered  judg- 
ment upon  the  bond,  and  got  possession  by  the  ejectment ;  and 
then  took  the  mortgaged  premises  in  execution  by  fieri  facias 
upon  the  judgment  on  his  bond,  and  the  sheriff  sold  the  same  to 
a  person  in  trust  for  the  mortagee.  The  personal  representatives 
of  the  mortgagor  brought  their  bill  to  redeem,  there  having  been 
no  decree  of  foreclosure. 

The  defendant  contended  that  the  sale  under  the  fieri  facias 
was  equivalent  to  a  foreclosure. 

But  the  chancellor  decided  against  him,  and  permitted  the 
plaintiffs  to  redeem,  "  on  the  ground  that  an  equity  of  redemption 
was  not  liable  to  be  taken  in  execution." 

The  question  was  afterwards,  in  the  case  of  Scott  v.  Scholey, 
8  East,  481,  fully  argued,  and  solemnly  decided  by  the  Court  of 
King's  Bench. 

Lord  Ellenborough,  in  delivering  the  opinion  of  the  Court, 
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Stated  the  question  to  be,  "  Whether  an  equitable  interest  in  a 
term  of  years  can  be  sold  under  a  fieri  facias,'^  and  said,  "  the 
sherifT's  authority  is  derived  under  a  writ  by  which  he  is  com- 
manded to  cause  to  be  made,  of  the  goods  and  chattels  of  the 
defendant,  the  sum  recovered  ;  and  which  sum  is,  of  course,  to  be 
made  by  the  sale  of  the  things  taken  under  the  execution.  If  the 
sheriff' should  not  be  able,  before  the  writ  is  returnable,  effectually 
to  execute  it  in  this  particular,  he  is  allowed  to  excuse  himself  by 
returning  that  the  goods  remain  in  his  hands  unsold  for  want  of 
buyers ;  upon  which  another  writ  issues,  commanding  him  to  ex- 
pose for  sale  the  goods  so  remaining  in  his  hands  unsold.  The 
language  of  these  writs  and  return  evidently  imports  that  the 
goods  and  chattels  which  are  the  objects  of  them,  are  property  of 
a  tangible  nature,  capable  of  manual  seizure,  and  of  being  de- 
tained in  the  sheriff's  hands  and  custody,  and  such  also  as  are 
conveniently  capable  of  sale  and  transfer  by  the  sheriff' to  whom 
the  writ  is  directed,  for  the  satisfaction  of  the  creditor.  The  legal 
interest  in  a  term  of  years,  both  in  respect  of  the  possession  of 
which  the  leasehold  property  itself  is  capable,  and  also  in  respect 
of  the  instrument  by  which  the  term  is  created  and  secured,  both 
of  which  are  capable  of  delivery  to  a  vendee,  has  been  always 
held  to  answer  the  description  of  the  writ,  and  to  be  salable 
thereunder.  Dyer,  363,  a.  But  no  single  instance  is  to  be  found 
in  the  history  and  practice  of  the  courts  of  common  law,  in  which 
an  equitable  interest,  in  a  term  of  years,  has  ever  been  recog- 
nized as  saleable,  (seizable,  of  course,  it  cannot  be,)  under  a  fieri 
facias. ^^ 

And  in  p.  485,  he  says,  "  The  sale  of  such  an  interest,  if  it  were 
to  be  made  at  all  by  the  sheriff,  must  necessarily  be  made  under 
circumstances  of  still  greater  ignorance  and  uncertainty  as  to  its 
value,  than  attend  sales  of  any  other  description  of  property  ;  and 
not  only  without  any  legal  means  of  delivering  a  present  posses- 
sion of  the  thing  sold,  but,  in  general,  without  having  even  the 
type  or  instrument  of  any  legal  interest  whatsoever,  present  or 
future,  in  the  subject  of  such  sale,  to  exhibit  to  the  sight,  or  to 
deliver  to  the  hands  of  a  purchaser.  It  has  indeed  been  urged  in 
argument,  as  an  inconvenience  on  the  other  side,  if  such  equities 
of  redemption  in  chattel  interests  shall  be  held  not  to  be  salable 
under  an  execution,  that,  by  means  of  a  mortgage  of  the  largest 
leasehold  property  for  the  smallest  sum  imaginable,  such  property 
might  be  effectually  protected,  and  withdrawn  from  the  legal 
claims  of  every  creditor.  But  the  inconvenience,  in  the  case  put, 
docs  not  extend  beyond  the  necessity  which  such  a  step  would 
occasion,  of  resorting  to  a  difl'ercnt  remedy,  to  be  applied  in 
another  court,  for  the  purpose  of  obtaining  it.  In  a  court  of 
equity  he  might  be  let  in  to  redeem  such  mortgage  incumbrances 
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as  Stood  in  the  way  of  his  common-law  remedy  by  execution  ;  or 
he  might  have  a  decree  for  the  sale  of  the  mortgage-term  itself  in 
satisfaction  of  his  rights  as  an  execution  creditor.  Shirley  v.  Walts, 
3  Atk.  200,  is  an  authority  for  this  purpose,  as  is  also  the  case  of 
Bwdon  V.  Kennedy,  3  Atk.  739.  In  the  case  of  Lysler  v.  Dolland, 
reported  in  3  Br.  Ch.  Ca.  480,  and  1  Ves.  Junior,  431,  Lord 
Tluirlow  was,  at  last,  of  opinion  that  an  equity  of  redemption  of 
a  term  could  not  be  taken  in  execution,  though,  at  first,  under  an 
apprehension  that  the  language  of  the  tenth  section  of  the  statute 
of  frauds  applied  to  such  a  case,  he  had  inclined  to  hold  other- 
wise. But  the  very  silence  of  that  statute,  which,  while  it  ex- 
pressly introduces  a  new  provision  in  respect  to  lands  and  tene- 
ments held  in  trust  for  the  person  against  whom  an  execution  is 
sued,  says  nothing  of  the  trusts  of  chattel-interests;  affords  a 
strong  argument  that  those  interests  were  intended  to  continue  in 
the  same  situation  and  plight,  in  respect  of  executions  in  which 
both  leasehold,  and  freehold  trust-interests  equally  stood,  prior  to 
the  passing  of  that  statute." 

The  same  point  was  decided  by  the  Court  of  Common  Pleas  in 
the  case  of  Metcalfe.  Sdioley,  5  B.  &  P.  461. 

In  the  case  of  McCall  v.  Lenox,  9  Serg.  &  R.  312,  Duncan, 
J.,  said,  "  In  England  the  equity  of  redemption  is  not  extendible 
on  an  execution." 

In  Walers  v.  Slmvart,  Caines's  Ca.  in  Error,  47,  Spencer,  J., 
said,  "  I  take  it  to  be  well  settled  that  in  England  there  cannot 
be  a  sale  of  an  equity  of  redemption  upon  a  mortgage  for  a  term 
of  years."  And  Kent,  J.,  said,  "  I  admit  that  under  the  English 
law,  an  equity  of  redemption  cannot  be  sold  by  process  of  law." 

In  the  case  of  the  Slale  v.  Laval,  4  McCord,  341,  Nott,  J.,  said, 
"  That  is  what  is  called  an  equity  of  redemption  ;  and  I  take  it  to 
be  a  well-settled  rule  of  law,  that  a  mere  equity  is  not  the  subject 
of  a  levy  and  sale  under  an  execution.  A  fieri  facias  can  operate 
only  on  a  legal  estate ;  and  it  is  confounding  all  legal  distinctions, 
to  say  that  an  execution  can  be  levied  on  an  equity  of  redemption. 

"  It  is  said  that  in  Massachusetts,  Conneclicut,  and  New  York, 
an  equity  of  redemption  may  be  levied  upon  and  sold  under  a 
fieri,  facias  from  a  court  of  law.  I  have  not  looked  into  those 
cases  because  the  question  is  quite  unimportant  as  it  regards  the 
case  now  under  consideration.  For  our  Act  of  1791  ex])rcssly 
provides  that  the  fee  shall  continue  in  the  mortgagor  ;  and  that 
the  mortgage  shall  be  considered  only  as  a  pledge  for  the  security 
of  the  money  ;  and  the  mortgagor  is  entitled  to  redeem,  even  after 
the  time  stipulated,  by  the  parties,  for  redemption,  is  past.  It  is 
true  that  the  act  of  1797,  does  call  this,  in  conformity  with  the 
language  of  the  English  books,  an  equity  of  redemption ;  but  it 
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is  clearly  a  misnomer.  The  right  to  redeem  is,  unquestionably, 
a  legal,  and  not  an  equitable  right.  The  mortgagor  has  the  legal 
estate,  because  it  is  so  expressly  declared  by  the  act.  He  has  a 
legal  right  to  redeem  because  that  is  as  expressly  given,"  "  and 
because  the  aid  of  the  court  of  equity  is  not  necessary  to  the  ex- 
ercise of  it." 

In  the  case  of  Roads  v.  Symmes,  Ohio  Rep.  condensed,  141, 
the  Court  said  :  "  There  is  no  principle  upon  which  it  can  be 
held  that  a  judgment  may  bind  an  interest  which  cannot  be  seized 
and  sold  to  satisfy  it."  "  The  liability  of  equitable  interests  in  land 
to  be  seized  and  sold  upon  execution,  as  land,  has  never  been 
recognized  by  this  Court,  as  existing  either  under  the  territorial 
or  State  governments." 

And  in  Burdon  v.  Kennedy,  3  Atk.  739,  Lord  Chancellor 
Hardwicke  said  :  "  Where  an  execution  by  elegit  or  fieri  facias 
is  lodged  in  a  sheriff's  hands,  it  binds  goods  from  that  lime, 
except  in  the  case  of  the  Crown,  and  a  leasehold  estate  is  also 
affected  from  that  time  ;  "  "  but  in  the  present  case,  here  is  only 
an  equity  of  redemption,  in  the  debtor,  in  the  leasehold  estate, 
and  an  execution  lodged  will  not  affect  this,  as  the  legal  estate  is 
in  the  mortgagee." 

A  number  of  cases  have  been  cited  to  show,  that  in  several  of 
the  States,  namely,  Massachusetts,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  South  Carolina,  and  Ohio,  the  courts  have 
decided  that  an  equity  of  redemption  may  be  sold  under  a  fieri 
facias;  but  it  will  be  found,  upon  examination  of  those  cases, 
that  they  rest  upon  the  construction  given  by  those  courts  to  the 
words  of  the  several  statutes,  subjecting  real  estate  to  execution, 
and  of  the  statute  of  5  Geo.  2,  c.  7,  which  has  been  differently 
construed  in  different  States;  and  none  of  those  cases  can  be 
considered  as  in  any  manner  affecting  the  law  of  Maryland  as  it 
existed  on  the  27ih  of  February,  1801,  when  it  was  adopted  by 
Congress  as  the  law  of  this  part  of  the  District  of  Columbia. 

In  no  case  had  the  courts  of  Maryland,  before  the  27th  of 
February,  1801,  ever  decided  that  an  equity  of  redemption  could 
be  seized  and  sold  under  a  fieri  facias.  On  the  contrary,  by  the 
Act  of  1794,  c.  60,  §  10,  it  is  provided,  that,  "  Whereas,  it  often 
occurs  that  persons,  against  whom  judgments  and  decrees  are 
obtained,  hold  and  possess,  or  claim  lands,  tenements,  or  heredi- 
taments, by  equitable  title  only,  and  the  creditor  or  creditors  of 
such  persons  are  often  without  remedy  either  at  law  or  in  equity, 

"  Be  it  enacted,  that,  in  such  cases,  it  shall  and  may  be  lawful 
for  the  chancellor,  on  application,  to  decree  a  sale  of  such  equi- 
table interest  for  the  benefit  of  the  creditor  or  creditors  applying 
for  the  same ;  and  the  purchaser  or  purchasers  thereof,  under 
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such  decree,  shall,  upon  payment  of  the  purchase-nmoney,  be 
entitled  to  an  assignment  of  such  equitable  interest,  to  be  made 
by  the  trustee  making  such  sale,  and  shall  be  entitled  to  such 
remedies,  both  in  law  and  equity,  against  all  persons,  and  in  all 
cases,  as  the  person  could  or  might  have  had,  whose  title  he,  she, 
or  they  may  claim  by  virtue  of  such  purchase." 

And  by  the  Act  of  1810,  c.  160,  it  is  enacted,  "  that  it  shall 
and  may  be  lawful  for  any  sheriff  or  other  officer  to  whom  any 
writ  oi  fieri  facias  shall  be  directed,  to  take,  seize,  and  expose  to 
sale,  any  equitable  estate  or  interest  which  the  defendant  or  de- 
fendants named  in  such  writ  oi  fieri  facias  may  have  or  hold  in 
any  lands,  tenements,  or  hereditaments ;  "  and  it  provides  for 
an  assignment  thereof,  by  the  officer,  to  a  purchaser,  who  is 
thereby  entitled  to  such  remedy  against  all  persons,  and  in  all 
cases,  as  the  person,  whose  title  he  may  so  purchase,  could  have 
had. 

This  act  was  passed  after  the  separation  of  this  part  of  the 
District  from  the  State  of  Maryland,  and  therefore  was  never  in 
force  here,  but  it  shows  what  the  law  of  Maryland  was  before  the 
passing  of  the  act,  namely,  that  an  equitable  estate  or  interest  in 
lands  could  not  be  seized  and  sold  under  ia  fieri  facias. 

It  seems  clear,  therefore,  that  such  was  the  law  of  Maryland  on 
the  27th  of  February,  1801,  and  such  must  still  be  the  law  unless 
it  has  been  altered  by  some  Act  of  Congress.  But  it  is  said  that 
it  has  been  altered,  as  to  writs  of  fieri  facias  issued  upon  the 
judgment  of  a  justice  of  the  peace,  by  the  Act  of  Congress  of  the 
24th  of  June,  1812,  §  16,  [2  Stat,  at  Large,  755,]  by  which  it  is 
enacted,  "  That  upon  a  fieri  facias  issuing  out  of  the  office  of  the 
clerk  of  the  county  of  Washington,  upon  the  judgment  of  a 
magistrate,  the  plaintiff,  upon  such  fieri  facias,  shall  be  entitled  to 
have  his  execution  against  the  goods  and  chattels,  lands  and 
tenements,  rights  and  credits  of  the  defendant." 

The  execution,  in  the  present  case,  did  not  issue  out  of  the 
office  of  the  clerk  of  the  county  of  Washington,  but  was  issued 
by  the  magistrate  himself,  and  is,  therefore,  not  within  the  letter 
of  the  act  of  1812. 

But  it  is  said,  that  by  the  third  section  of  the  Act  of  the  1st  of 
March,  1823,  [3  Stat,  at  Large,  743,]  "to  extend  the  jurisdiction 
of  the  justices  of  the  peace,"  the  justice  of  the  peace  is  "  author- 
ized to  issue  execution  or  fieri  facias  in  the  same  manner  as 
executions  are  now  issued  by  the  clerk  of  the  Circuit  Court  of 
the  District  of  Columbia ;  "  and  it  is  supposed,  that  because  the 
justice  is  to  issue  them  in  the  same  manner,  they  arc  to  have  the 
same  effect.  This  does  not  seem  to  be  a  necessary  consequence; 
but,  admitting  that  it  is,  yet  the  fieri  facias,  issued  by  the  clerk. 
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never  bound  an  equity  of  redemption.  It  cannot  be  contended 
that  it  is  goods  and  chattels ;  and  it  was  not  lands  and  tenements; 
for  the  words  "  lands  and  tenements  "  have  always,  in  Maryland, 
been  understood  to  refer  to  the  legal  estate ;  and  such  has  always 
been  the  construction  given  to  the  words  "  lands,  tenements,  and 
other  hereditaments,  and  real  estates,"  in  the  English  statute  of 
5  Geo.  2,  c.  7,  *§)  4,  which  are  full  as  broad  as  the  words  "  lands 
and  tenements."  They  have,  as  we  have  seen,  never  been  con- 
strued, in  Maryland,  as  extending  to  an  equity  of  redemption. 
The  words  "rights  and  credits"  mean  legal  rights  and  credits 
only ;  such  as  might  be  attached  and  condemned  under  the 
attachment  laws ;  not  mere  equitable  claims  or  interests.  But 
the  third  section  of  the  Act  of  March  1,  1823,  does  not  authorize 
the  justice  who  rendered  the  judgment,  to  issue  the  execution; 
it  authorizes  any  other  justice  to  issue  it  upon  a  copy  of  the  judg- 
ment. It  is  the  13th  section  of  the  act  which  gives  power  to  a 
justice  to  issue  execution  upon  his  own  judgment;  and  that 
section  has  no  allusion  to  the  executions  formerly  issued  by  the 
clerk ;  it  adds  nothing  to  the  ordinary  effect  of  a  fiei'i  facias  at 
common  law,  and  it  expressly  excepts  certain  articles  from  seiz- 
ure. The  9th  section  gives  the  justice  power  to  issue  a  ca.  sa.  or 
fi.  fa.  upon  a  supersedeas,  (which  is  a  judgment  confessed  by  the 
debtor,  with  a  surety,  payable  in  six  months,)  which  was  the  case 
here ;  and  this  section  also  has  no  reference  to  the  executions 
formerly  issued  by  the  clerk,  and  adds  nothing  to  the  common- 
law  effect  o{  ^  fieri  facias. 

The  3d  section  declares  that  "  no  judgment  rendered  before  a 
justice  of  the  peace  shall  have  the  effect  to  create  any  lien  upon 
real  estate." 

The  reason  of  this  provision,  no  doubt,  was  the  difficulty  of 
ascertaining  the  extent  of  such  incumbrances  from  the  judgments 
of  twenty  or  thirty  individual  magistrates,  whose  memorandums, 
or  even  docket-entries,  are  not  matter  of  record,  and  are  liable  to 
be  lost;  and  no  purchaser  of  land  in  the  district  could  be  sure 
that  it  was  free  from  incumbrance.  When  the  magistrates  were 
bound  to  certify  all  their  judgments  to  the  clerk  of  the  court,  and 
when  all  executions  issued  from  his  office,  tliere  could  be  no  diffi- 
culty, as  that  office  would,  at  once,  furnish  all  the  necessary 
information.  Executions  issued  by  justices  of  the  peace,  and 
levied  upon  lands,  are  liable  to  the  same  objection.  They  are 
made  returnable  to  the  justice,  and  nothing  more  is  heard  of 
them.  They  are  not  matter  of  record,  and  if  returned,  are  liable 
to  be  lost ;  and  before  a  title  can  be  certified  to  be  good,  the  files 
of  every  justice  in  the  county  must  be  examined.  No  deed  is 
necessary  from  the  officer  who  levies  the  execution,  and  makes 
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the  sale.  The  legal  estate  is  vested  in  the  vendee,  by  opefation 
of  law.  {Boring^s  Lessee  v.  Lemon,  5  Har.  &  Johns.  2:23.) 
The  spirit  of  the  act  of  March  1,  1823,  is  therefore  against 
extending  the  operation  of  a  magistrate's  execution  beyond  its 
legal  common-law  effect,  which  I  think  is  limited  to  the  sale  of 
legal  estates  and  legal  interests. 

'Yhe  fieri  facias,  in  the  present  case,  was  issued  upon  a  superse- 
deas, and  must,  therefore,  have  been  issued  by  virtue  of  the  9th 
section  of  the  act,  which  simply  authorizes  the  magistrate  to 
"  issue  execution  by  way  of  capias  ad  satisfaciendum  or  fieri  facias 
against  the  principal  debtor  and  his  sureties,  or  against  either  of 
them,  after  the  expiration  of  the  time  so  mentioned  in  the  said 
supersedeas.''^  There  is  nothing,  in  this  section,  added  to  the  com- 
mon-law effect  of  \he  fieri  facias.  The  only  power  given,  is  "  to 
issue  execution  by  way  of  capias  ad  satisfaciendum,  or  fieri 
facias.''^ 

I  am,  therefore,  of  opinion  that  the  execution  and  proceedings 
in  the  case  of  Van  Ness  against  Shields,  did  not  in  any  manner 
affect  the  equity  of  redemption  which  Shields  had  in  the  mort- 
gaged premises ;  and  that  he  had  a  good  right  to  assign  it  to  Mr. 
Hyatt  on  the  9th  of  May,  1825. 

If  the  equity  of  redemption  was  not  affected  by  that  execution, 
a  fortiori  the  right  to  purchase  the  fee-simple  within  the  ten  years, 
which  was  a  mere  covenant-right,  could  not  be  affected. 

Mr.  Hyatt  had  completed  his  title  in  fee  before  Mr.  Van  Ness 
filed  his  bill,  and  the  fact,  that  he  was  a  judgment-creditor,  gave 
him  no  lien  or  priority  to  redeem  the  term,  or  to  purchase  the  fee- 
simple,  as  against  Mr.  Hyatt,  who  was  a  bona  fide  purchaser  for  a 
full  and  valuable  consideration  without  notice  of  that  judgment. 
Whether  he  had,  or  had  not  notice,  however,  I  deem  to  be  of  no 
importance. 

I  am  clearly  of  opinion  that  the  bill  ought  to  be  dismissed  with 
costs. 

MoRSELL,  J.  This  is  the  case  of  a  bill  filed  to  redeem  a  mort- 
gage of  a  leasehold  estate;  the  complainant  claiming  a  right  to 
redeem  as  a  creditor,  by  judgment,  and  under  a  sale  by  fi,  fa. 
against  the  mortgagor. 

The  facts  to  show  the  ground  of  the  right,  in  substance,  are  : 
That  on  the  81st  of  December,  1818,  William  Cocking  leased  lo 
James  Shields,  part  of  lot  12,  in  square  406,  in  the  city  of  Wash- 
ington, for  ten  years  from  the  1st  of  January,  1819,  at  ,$35  a 
year,  clear  of  taxes,  &c.,  and  to  build  a  two-story  brick  house 
thereon  within  twelve  months,  with  leave  to  purchase  the  fee- 
simple  at  the  end  of  the  ten  years,  by  paying  ^'375  and  all 
arrears  of  rent.  This  lease  was  duly  acknowledged,  but  never 
12* 
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recorded.  Shields  built  the  Ivvo-story  house  according  to  the  con- 
tract. On  the  23d  of  April,  1823,  Shields  mortgaged  the  house 
and  lot  to  John  Franks,  to  secure  a  debt  of  $1,127.18,  to  be  paid 
on  the  31st  of  December,  1828.  On  the  8th  of  November,  1823, 
Van  Ness,  the  complainant,  obtained  a  judgment  against  Shields 
for  $28.40  debt,  and  $1.27  interest,  and  fifty-eight  cents  costs, 
rendered  in  his  favor  by  a  justice  of  the  peace,  which  judgment 
was  superseded.  On  the  10th  of  June,  1824,  aji.fa.  was  issued 
upon  the  judgment,  by  a  justice  of  the  peace,  which  was  levied 
by  Botelor,  the  constable,  upon  the  lot  of  ground  above  described 
as  then  in  possession  of  and  occupied  and  held  by  said  Shields, 
for  all  the  right,  title,  interest,  and  claim  of  said  Shields,  (particu- 
larly describing  the  premises.)  On  the  10th  of  July,  1824,  after 
due  notice  being  given  of  the  same,  he,  said  Botelor,  exposed  the 
same  to  public  sale,  with  the  improvements  thereon,  that  is,  all 
the  right,  title,  estate,  interest,  and  claim  of  him,  the  said  James 
Shields,  therein,  so  as  aforesaid  taken  in  execution  on  the  said 
writ.  John  P.  Van  Ness  became  the  highest  bidder  and  purchaser 
for  $54,  and  has  since  paid  the  purchase-money. 

On  the  19th  of  August,  1825,  Botelor,  as  constable,  made  his 
deed  to  Van  Ness,  reciting  all  these  circumstances,  and  conveying 
the  said  premises  and  interest  to  Van  Ness,  which  are,  by  the  ad- 
mission of  counsel,  agreed  to  be  true ;  which  deed  was  duly 
recorded,  &c. 

On  the  7lh  of  May,  1825,  Franks  assigned  his  interest  in  the 
mortgage  to  Alphceus  Hyatt,  for  a  valuable  consideration. 

On  the  9lh  of  May,  1825,  Shields  assigned  to  Hyatt  all  his 
equity  of  redemption,  in  consideration  of  $200. 

Cocking  died  seized  of  the  reversion,  in  fee-simple,  which 
descended  to  his  two  daughters,  Ann  Blanchard  and  Jane  Glo- 
ver ;  who,  on  the  16lh  of  April,  1826,  assigned  to  Hyatt  all  their 
right  as  heirs  at  law  of  the  lessor,  William  Cocking,  for  a  valua- 
ble consideration. 

The  bill  states  that  a  negotiation  had  taken  place  between  the 
complainant  and  the  said  Cocking  in  his  lifetime,  upon  the  subject 
of  paying  the  sum  of  money  agreed  on  for  the  fee,  but  this  is 
denied,  and  there  is  no  proof  of  the  fact,  that  it  was  continued 
afterwards  with  Charles  Glover,  who  married  one  of  the  heirs  of 
Cocking ;  and  the  correspondence,  marked  exhibit  2  and  3,  are 
filed  to  prove  it,  which  I  think  they  do  prove. 

It  also  charges  notice  of  the  judgment,y2./a.,  and  sale,  by  Hyatt 
before  his  purchase  of  the  equity  of  redemption  of  Shields  ;  and 
although  the  fact  of  personal  notice  is  not  admitted  in  the  agree- 
ment of  counsel,  yet  the  circumstances  are  so  strong  to  prove  it, 
that  the  conviction  cannot  easily  be  resisted.     The  public  notice 
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given  of  the  sale,  the  publicity  of  the  sale  itself,  and  the  other 
circumstances  in  the  case,  seem  to  me  abundantly  sufficient  lo 
preserve  any  rights  which  Van  Ness  might  have  had  against  a 
subsequent  purchaser  of  the  redemption. 

The  bill  also  charges  "  that  he  has  been  always  ready  and  wil- 
ling to  redeem  the  same,  and  to  pay  the  said  sum  of  $375  with 
interest  and  arrearages  to  said  Cocking  and  his  representatives, 
and  to  pay  to  the  said  Franks  in  his  lifetime,  and  his  representa- 
tives since  his  death,  the  amount  really  due  of  said  consideration- 
money  in  the  mortgage  to  him  from  Shields,  and  is  now  ready 
and  prepared  so  to  do ;  but  that  they  have  refused,"  &c. 

The  case  as  to  the  amount  claimed,  is  not  of  much  importance, 
but  the  principles,  upon  which  a  correct  decision  must  rest,  are 
of  very  great  interest  and  difficulty. 

As  to  the  interest  which  Shields  took  under  the  unrecorded 
deed,  there  is  no  difference  in  opinion  between  the  Chief  Judge 
and  myself;  that  it  was  a  good  lease  for  seven  years,  or  rather 
that  it  gave  him  a  legal  interest  in  the  property  for  seven  years, 
and  an  equitable  interest  for  the  residue  of  the  ten  years,  together 
with  rights,  under  the  covenant,  to  the  fee,  which  a  court  of  chan- 
cery would  enforce.  I  shall,  therefore,  say  nothing  more  on  that 
point. 

Shields,  then,  according  to  the  facts  in  the  case,  at  the  time 
Van  Ness  obtained  his  judgment,  and  caused  \\h  fieri  facias  to  be 
put  into  the  hands  of  the  officer,  held  the  equity  of  redemption  in 
the  unexpired  part  of  the  term  ;  was  in  the  actual  possession  and 
occupation  of  the  premises;  and  also  had,  by  the  condition  in  the 
mortgage,  an  unexpired  period  of  time  till  the  31st  December, 
1828,  to  pay  the  money,  and  save  the  forfeiture  ;  with  the  further 
right,  secured  to  him  by  covenant  upon  payment  of  the  sura 
mentioned  in  the  lease,  of  purchasing  the  fee. 

In  the  objections,  offered  to  the  recovery  in  this  case,  it  has 
been  supposed  that  the  principal  question  in  the  case  was,  whether 
an  equity  of  redemption,  in  a  term  of  years,  could  be  seized,  ap- 
praised, and  sold  under  nfi.fa.  issued  on  the  judgment  of  a  single 
magistrate,  and  which,  so  far  as  this  question  is  concerned,  is 
supposed  to  be  like  any  other  common-law  judgment.  I  think 
the  real  question  in  the  case,  is,  whether  Van  Ness,  the  com- 
plainant, in  virtue  of  his  judgment  and  fieri  facias,  and  sale  under 
it,  is  not  such  a  creditor  and  legal  assignee  as  to  be  entitled, 
against  the  defendant,  a  subsequent  purchaser  of  the  equity  of 
redemption,  to  the  preferable  right  to  redeem,  and  to  the  benefit 
of  the  covenant  for  the  purchase  of  the  fee,  as  an  incident  to  the 
leasehold  interest.  I  will,  however,  offer  my  thoughts  upon  the 
question,  whether  an  equity  of  redemption  in  a  term  for  years, 
can  be  seized,  appraised,  and  sold  under  a  fieri  facias. 
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A  great  number  of  English  authorities  have  been  referred  to, 
for  the  purpose  of  proving  that  it  cannot  be  done  in  England.  I 
agree  that  it  is  so  sctiled  in  England  ;  the  reason,  assigned  by  the 
English  authorities,  is,  that  ihc  Ji.  fa.  is  a  common-law  process; 
that  the  language  of  these  writs  and  return,  imports  that  the  goods 
and  chattels  which  are  the  subject  of  them  are  properly  of  a  tangi 
ble  nature,  capable  of  manual  seizure,  and  of  being  detained  in 
the  sheriff's  hands  and  custody,  and  such  also  as  are  conveniently 
capable  of  sale  and  transfer  by  the  sheriff  to  whom  the  writ  is 
directed,  for  the  satisfaction  of  a  creditor.  The  legal  interest  in 
a  term  of  years,  both  in  respect  of  the  possession  of  which  the 
leasehold  property  itself  is  capable,  as  also  in  respect  of  the  in- 
strument by  which  the  term  is  created  and  secured,  both  of  which 
arc  capable  of  delivery  to  a  vendee,  has  been  always  held  to  an- 
swer the  description  of  the  writ,  and  to  be  salable  thereunder ; 
but  no  single  instance  is  to  be  found  in  the  history  and  practice  of 
the  courts  of  common  law,  in  which  an  equitable  interest  in  a 
terra  of  years  has  ever  been  recognized  as  salable,  (seizable,  of 
course,  it  cannot  be)  under  a  fieri  facias. 

When  this  distinction  was  taken  between  a  legal  and  equitable 
interest  in  lands,  and  the  principle  established,  it  was  at  a  very 
early  period  ;  and  when  their  courts  decided  that  "  an  equity  of 
redemption  was  nothing  in  the  eye  of  the  law."  See  2  Wilson's 
Rep.  86.  It  is  not  wonderful,  when  such  was  the  view,  that  they 
should  think  it  Avas  not  tangible  ;  could  not  be  seized  and  sold  ; 
but  since  that  day  the  law  of  mortgages  in  England  has  under- 
gone, (perhaps,)  a  greater  change  than  the  law  on  any  other  legal 
subject ;  almost  total.  It  is  not  deemed  necessary  to  trace  par- 
ticularly the  change  as  to  time  or  in  all  the  particular  instances. 
One  or  two  shall  be  stated,  which  will  show  that  I  am  not  mis- 
taken. 

To  tenant  by  the  curtesy.  Lord  Coke  says,  (and  such  is  now 
the  law,)  four  things  are  requisite  to  give  an  estate  by  the  cur- 
tesy, namely,  marriage  ;  seizin  of  the  wife  ;  issue  ;  and  death  of 
the  wife.  Yet,  it  is  a  principle  as  well  settled  as  any  other  in 
England,  that  a  husband  is  entitled  as  tenant  by  the  curtesy,  of 
an  equity  of  redemption. 

Again,  in  a  very  modern  case  of  settlement,  decided  by  one  of 
the  most  enlightened  judges  that  ever  sat  on  the  English  bench, 
I  mean  Lord  Mansfield,  in  stating  the  law  on  the  subject,  he 
says,  "  If  the  estate  on  which  a  pauper  resides,  is  substantially 
his  property,  that  is  suflicicnt,  whatever  forms  of  conveyance  there 
may  be  ;  and  therefore  a  mortgagor  in  possession  gains  a  settle- 
ment, because  the  mortgagee,  notwithstanding  the  form,  has  but 
a  chattel,  and  the  mortgage  is  only  security.  It  is  an  aflront  to 
common  sense  to  say  the  mortgagor  is  not  the  real  owner." 
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If,  then,  such  is  the  character  and  interest  of  the  mortgagor,  the 
reasons  for  the  principle  no  longer  exist.  There  is,  however, 
still  felt  strange  veneration  for  an  old  principle  which  has  nothing, 
at  this  day,  but  the  most  naked,  sheer  form  left  to  support  it. 

As  to  its  not  being  tangible  and  capable  of  manual  seizure,  I 
think  I  have  shown  enough  to  prove  there  is  but  little,  if  any, 
force  in  the  objection. 

In  the  language  of  a  learned  judge  in  Maryland,  "the  right 
itself,  whether  legal  or  equitable,  is  not  tangible  ;  "  but  the  land  is  ; 
and,  by  the  sale,  the  interest  of  the  party,  either  legal  or  equitable, 
may  well  pass;  and  if  the  party  in  possession  will  not  give  it  up, 
the  purchaser  is  driven  to  his  ejectment ;  and  if  only  equitable,  to 
get  possession  he  may  resort  to  a  court  of  equity,  where,  if  the 
sale  under  i\\&  fieri  facias  passed  the  right,  he  would  not  only  ob- 
tain the  possession,  but  the  legal  estate  also.  Would  it  not  be 
highly  unjust  that  a  debtor,  in  possession  of,  and  using  and  enjoy- 
ing the  property  as  owner,  under  cover  of  such  a  sheer  form, 
should  be  sheltered  from  the  remedy  of  his  creditor,  awarded  to 
him  by  the  law  as  a  means  to  realize  the  fruits  of  his  judgment. 
However  it  may  be  in  England,  this  empty  form  has  not  been 
regarded  as  a  sufficient  objection  by  the  courts  of  this  counn^y, 
with  the  exception  of  some  few  of  the  States,  amongst  whom  I 
shall  endeavor  to  show  Maryland  is  not  one. 

It  will  appear,  from  decided  cases,  that  Massachusetts,  Connec- 
ticut, New  York,  New  Jersey,  Pennsylvania,  South  Carolina,  and 
Ohio,  have  determined  that  an  equity  of  redemption  may  be  sold 
under  a  fieri  facias.  It  is  said  that  those  Stales  have  particular 
statutes  on  the  subject,  authorizing  it.  Whether  this  is  so  or  not 
I  cannot  tell,  having  no  opportunity  of  examining  their  statutes; 
but  so  far  as  I  have  ascertained,  they  are  considered  as  only  de- 
claratory of  what  the  law  was  before. 

But,  how  was  the  law  of  Maryland  as  it  existed  on  the  27lh  of 
February,  1801  ? 

It  is  supposed,  that  in  no  case  had  the  courts  of  Maryland  ever 
decided  tliat  an  equity  of  redemption  could  be  sold  under  vt  fieri 
facias.  On  the  contrary,  that  the  two  Acts  of  1794,  c.  60,  and 
1810,  c.  160,  show  what  the  law  of  Maryland  was  before,  namely, 
that  an  equitable  estate  or  interest  in  land  could  not  be  seized  and 
sold  under  n  fieri  facias. 

I  have  very  much  misunderstood  the  course  of  legal  decisions 
in  INIaryland,  if  their  courts  have  not,  in  eftecl,  held  that  such  an 
interest  was  subject  to  a  fieri  Jacias.  The  Act  of  5  Geo.  2,  c.  7, 
which  passed  in  the  year  1732,  made  houses,  lands,  negroes,  and 
other  hereditaments  and  real  estate  liable  to  the  payment  of  all 
debts  ;   and  subject  to  the  like  remedies  and  proceedings  in  any 
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coiirls  of  law  or  equity  that  personal  estate  were.  I  can  perceive 
nothing  in  the  ternris  of  this  law,  that  necessarily  confines  the 
remedies  to  cases  only  of  strictly  legal  interests  in  lands.  The 
terms  hereditaments  and  real  estate  are  very  comprehensive.  It 
is  such  an  interest  as  will  descend  and  may  be  inherited  by  the 
heirs  at  law ;  and  may  be  bargained  and  sold  by  the  mortgagor. 

The  Court  has  decided  that  the  mortgagor  of  shares  in  an  in- 
corporated insurance  company,  was  entitled  to  vote  on  them, 
and  in  some  other  cases,  I  think,  that  the  mortgagor  is  considered 
as  the  real  and  substantial  owner.  As  to  the  inference  which  has 
been  drawn  from  the  Acts  of  1794  and  1810, 1  think  it  will  appear 
to  be  incorrect,  and  that  their  provisions  were  principally  intended 
to  affect  equitable  interests  only  in  lands  existing  in  contract  and 
choses  in  action  only,  —  a  distinction  which  I  admit  to  exist. 
The  first  act  is  intended  to  enlarge  the  powers  of  the  high  court 
of  chancery,  and  the  powers  given  are  nothing  more  than  such  a 
court  had  before  as  to  cases  of  equity  of  redemption. 

So  with  respect  to  the  Act  of  1810 ;  it  was  designed  to  remove 
all  doubts  as  to  the  cases  of  equity  of  redemption,  and  to  extend 
it  to  all  other  equitable  interests. 

To  justify  the  inference  drawn  from  those  two  statutes  it  must 
be  supposed,  that  there  is  no  difference  between  an  equity  of  re- 
demption with  actual  possession,  in  which  the  party  has  bargained 
and  sold  his  legal  interest  conditionally,  and  other  equitable  inte- 
rests or  claims  in  land  by  contract  or  chose  in  action  only  and 
where  he  never  had  the  legal  interest.  I  think  otherwise.  I  have 
never  supposed  that  a  fieri  facias  could  be  levied  upon  a  mere 
chose  in  action.  This,  I  agree,  would  be  such  an  incorporeal 
hereditament  as  could  not,  without  the  provisions  of  the  statutes, 
be  affected  by  a  fieri  facias. 

I  will  now  refer  to  the  Maryland  authorities,  or  as  many  of 
them  as  I  have  been  able  to  meet  with,  and  I  think  it  will  appear 
from  them  that  I  am  fully  borne  out  in  the  position  I  have  laid 
down. 

The  first  is  the  case  of  Campbell  v.  Morris,  in  1797.  In  this 
case  the  question  was  raised  and  fully  argued  by  the  most  eminent 
lawyers  at  the  bar  of  the  General  Court,  whether  an  attachment, 
which  was  a  common-law  process,  could  be  levied  upon  an  equity 
of  redemption  in  lands,  and  it  was  very  ably  argued  and  shown 
that  there  was  no  distinction,  as  to  this  matter,  between  an  attach- 
ment and  a  fieri  facias.  The  Court  of  Appeals  of  Maryland  de- 
cided that  it  might  be  done,  and  ordered  condcmnntion  ;  on  which 
judgment  a  fcri  facias  was  taken  out,  and  the  lands  seized  and 
sold,  and  Campbell  became  the  purchaser. 

He  afterwards  filed  his  bill  to  redeem,  in  this  Court,  which  was 
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opposed  by  some  other  who  claimed  to  have  the  right ;  and  an 
appeal  was  prosecuted  from  this  Court's  decision,  to  the  Supreme 
Court,  where  the  same  question  was  raised  and  decided.  Judge 
Johnson,  in  deUvering  the  opinion  of  the  court,  says,  "Campbell 
claimed  as  a  purchaser  at  sheriff's  sales  under  an  attachment  of 
the  interest  of  the  mortgagors,  filed  his  bill  for  redemption,  and 
the  court  decreed  that  he  be  permitted  to  redeem  on  payment," 
&c.  The  attachment  was  levied  on  the  equity  of  redemption 
existing  in  those  mortgagors  ;  and  the  decision  of  this  court,  in 
supporting  his  rights,  was  placed  upon  the  decision  of  the  courts 
of  Maryland  (in  which  the  land  then  lay)  which  maintained  the 
validity  of  an  attachment  levied  upon  an  equity  of  redemption. 

In  this  case,  it  will  be  observed,  the  process  of  attachment  was 
a  common-law  process  ;  the  judgment  of  condemnation  was  a 
common-law  judgment,  and  the  fieri  facias  was  also  such.  The 
Supreme  Court  say  that  ?l  fieri  facias,  issuing  on  such  a  judgment, 
may  be  levied  on  an  equity  of  redemption,  and  a  valid  sale  may  be 
made  under  it ;  and  that  the  purchaser,  in  virtue  thereof,  is  to  be 
considered  such  an  assignee  of  the  equity  of  redemption  as  to  be 
entitled,  on  a  bill  filed,  to  redeem.  If  it  be  objected,  however,  to 
this  case,  that  it  is  not  authority  for  the  proposition  as  generally 
laid  down,  because  of  the  comprehensive  terms  used  in  tha  attach- 
ment-statute, yet  the  objection  will  not  hold  as  to  the  particular 
case  before  the  Court,  as  it  will  hereafter  be  shown,  when  the 
terms  used  in  the  two  statutes  are  to  be  compared.  It  will  then 
appear  to  be  a  full  and  conclusive  authority. 

The  next  which  I  will  refer  to  is  the  case  of  Pitrl  v.  Duval,  in 
Prince  George's  County  Court,  decided  in  1820  ;  reported  in 
5  Har.  &  Johns.  The  case  was  an  action  of  ejectment  brought 
in  the  county  court  by  Purl  against  Duval,  in  which  the  question 
was  made  to  the  court,  "When  the  judgment  was  obtained  under 
which  the  land  was  sold,  there  was  no  deed  for  the  land  vesting 
a  legal  title  in  Purl,  who  had  no  interest  therein  until  two  years 
after  the  return  of  ihe  fieri  facias  under  which  "the  land  was  seized 
and  sold;"  in  other  words,  the  defendant,  in  the  case  in  which 
{he  fieri  facias  had  issued,  had,  at  the  time,  only  an  equitable  inte- 
rest in  the  land  which  was  seized  and  sold  under  the  fieri  facias. 
The  plaintiff  prayed  the  court  to  direct  the  jury  that  the  evidence 
so  offered  by  the  defendant,  (which  was  his  iudgment,  fiei'i  facias, 
sale  under  it,  and  deed  from  the  sheriff,  of  an  equitable  interest,) 
was  not  sufficient  to  sustain  the  issue  on  his  part ;  and  that  the 
title  by  him  set  up  under  the  judgment  and  the  proceedings  under 
the  same,  the  sale  of  the  sheriff,  and  the  deed  executed  by  him  to 
said  defendant,  is  not  a  good  and  valid  title  in  law;  which  opinion 
the  court,"  (Johnson,  C.  J.,  Key,  and  Plater,  A.  J.,)  "  refused  to 
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give ;  but  on  the  contrary  were  of  opinion,  and  so  directed  the 
jury,  that  the  plaintiff,  on  the  preceding  facts,  if  found  to  be  true 
by  the  jury,  was  not  entitled  to  recover." 

The  fiei'i  facias,  in  the  case  above  recited,  was  laid  in  the  year 
1S06,  so  that  it  was  not  even  pretended  that  the  act  of  1810  had 
any  bearing  on  the  question  made  in  the  case.  This  case  was 
carried  up  to  the  Court  of  Appeals,  but  went  off,  in  that  court, 
upon  some  other  point.  The  decision  of  the  county  court  was 
not  disturbed,  so  that  I  think  it  cannot  be  denied  that  this  is  an 
authority  on  the  very  point.  The  judge  who  delivered  the  opi- 
nion of  the  court,  was,  at  that  time,  one  of  the  judges  of  the  Court 
of  Appeals,  and  afterwards  made  the  chancellor  of  the  State.  He 
stood,  deservedly,  very  high  as  a  judge. 

The  next  case  which  I  will  refer  to,  and  the  last,  is  the  case  of 
Ford  ct  al.  v.  Phi/pot,  same  book,  decided  in  1821.  In  this  case 
the  question  is  made,  "  How  far  the  interest  which  a  mortgagor 
had  in  lands,  mortgaged  by  him,  was,  before  the  Acts  of  1795  and 
1810,  liable  to  be  attached,  condemned,  and  sold,  under  a  Jieri 
facias.^' 

The  same  learned  Judge,  Johnson,  in  delivering  the  opinion  of 
the  court,  after  stating  that  the  mortgagor  is  considered  the  sub- 
stantial owner  of  the  property  mortgaged,  that  the  debt  due  is  all 
the  mortgagee  and  those  claiming  under  him  can  demand,  and  that 
the  legal  estate  is  in  the  mortgagee  merely  to  secure  the  payment 
of  the  debt,  and,  that  effected,  the  mortgagor  must  be  restored 
to  his  original  condition,  the  unfettered  owner;  that  there  is  no 
necessity  to  detail  the  extent  of  the  interest  of  the  mortgagor  after 
the  time  limited  for  the  payment  of  the  debt  has  elapsed  ;  he  says, 
"  It  may  suffice  to  say  that,  except  no  right  of  dower  can  arise  (and 
for  this  exception  no  substantial  reason  can  be  given,  and  no  longer 
exists,)  on  the  mortgagor's  interest,  he  is  capable  of  transferring 
or  vesting  his  interest  at  his  own  pleasure  ;  nor  can  he  be  deprived 
of  this  capacity  so  long  as  the  right  of  redemption  exists."  Again, 
in  another  part  of  the  same  opinion,  he  says,  "It  appears,  in  itself, 
but  just,  that  the  interest,  which  a  mortgagor  has  in  the  property 
mortgaged  by  him,  should  be  liable,  as  well  at  law  as  in  equity, 
for  his  debts  ;  and  there  appears  no  force  in  the  objection,  that  it 
is  not  at  law  subject  to  a  fto'l  facias  because  it  is  not  tangible; 
for  the  right  itself,  whether  legal  or  equitable,  is  not  tangible ;  but 
the  land  is  ;"  &c.,  as  I  have  quoted  from  him  in  another  part  of 
this  opinion.  In  closing  his  opinion,  he  further  says,  "that  what- 
ever interest  Ford  had,  to  the  land,  passed  from  him  by  the  attach- 
ment, condemnation,  and  sale  ;  and,  of  course,  when  his  repre- 
sentatives filed  the  present  bill,  they  had  not  the  redeeming  power 
vested  in  them." 
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And  now,  lastly,  may  not  the  same  thing  be  said  of  the  equity  of 
redemption,  in  this  case,  even  if  it  should  be  thought  I  am  incor- 
rect as  to  the  general  question,  which  I  think  I  liave  sustained, 
that  an  equity  of  redemption  of  lands,  where  the  mortgagor  is  in 
possession,  before  foreclosure,  may  be  afieeted  by  a  fieri  facias 
on  a  judgment  obtained  by  a  creditor. 

The  judgment,  in  the  present  case,  was  a  magistrate's  judg- 
ment, and  the  fieri  facias  issued  thereon  under  the  Act  of  Con- 
gress of  1812,  §  15.  [2  Stat,  at  Large,  755.]  That  section  is  in 
these  words :  "  That  upon  a  fieri  facias  issuing  out  of  the  office 
of  the  clerk  of  the  county  of  Washington,  upon  the  judgment  of 
a  magistrate,  the  plaintiff,  upon  such  fieri  facias^  shall  be  entitled 
to  have  his  execution  against  the  goods  and  chattels,  lands  and 
tenements,  rights  and  credits  of  the  defendant."  The  words  of 
the  attachment  law  are,  "  the  lands,  tenements,  goods,  chattels 
and  credits"  — so  that  upon  a  comparison  of  these  two  laws,  the 
terms  are  almost  identical ;  if  any  difference,  the  words  of  the 
Act  of  Congress  are  more  comprehensive.  I  should  really  think 
that  after  the  numerous  judicial  decisions,  both  in  the  Stale  Court 
and  United  States  Court,  in  giving  the  proper  construction  to 
those  terms,  and  so  extending  them  as  to  include  an  equity  of  re- 
demption in  lands,  expressly,  there  could  be  no  need  for  me  to 
say  another  word.  It  is  true,  the  Act  of  Congress,  so  far  as  it 
directed  the  execution  to  be  issued  out  of  the  office  of  the  clerk 
of  the  county  of  Washington,  has  been  repealed,  but  I  think  the 
justice  of  the  peace  who  is  now  authorized  to  issue  instead  of  the 
clerk,  is  authorized  to  issue  the  same  kind  of  execution,  and  with 
the  same  comprehensive  effect  as  to  the  subjects. 

In  8  East,  485,  the  judge,  in  delivering  the  opinion  of  the 
court,  says  :  "  But  the  inconvenience  in  the  case  put,"  (in  case  an 
equity  of  redemption  could  not  be  sold  under  a  fieri  facias,') 
"  does  not  extend  beyond  the  necessity  which  such  a  step  would 
occasion  of  resorting  to  a  different  remedy,  to  be  applied  in 
another  court,  by  a  bill  to  be  filed  by  a  judgment  creditor,  in  such 
other  court,  for  the  purpose  of  obtaining  it.  In  a  court  of  equity 
he  might  be  let  in  to  redeem  such  mortgage  incumbrances  as 
stood  in  the  way  of  his  common-law  remedy  by  execution  ;  or  he 
might  have  a  decree  for  the  sale  of  the  mortgage  term  itself,  in 
satisfaction  of  his  rights  as  an  execution  creditor."  3  Alk.  200 
739. 

So  in  4  Johns.  Ch.  Rep.  692,  Chancellor  Kent  says,  "  It  may 
be  laid  down  as  a  rule  of  equity,  that  an  execution  creditor  at  Jaw 
has  a  right  to  come  here  and  redeem  an  incumbrance  upon  a 
chattel  interest,  in  like  manner  as  a  judgment  creditor  at  Jaw  is 
entitled  to  redeem  an  incumbrance  upon  the  real  estate,  and  the 
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parly,  so  redeeming,  will  be  entitled,  in  either  case,  lo  a  prefer- 
ence according  to  his  legal  priority." 

I  am,  therefore,  brought  lo  this  conclusion  :  That  the  complain- 
ant. Van  Ness,  by  the  judgment,  Jieri  facias,  and  sale,  and  pur- 
chase under  it,  of  the  equity  of  redemption  of  Shields,  of  the 
unexpired  part  of  the  term,  became  the  legal  assignee  thereof, 
and  of  all  the  equitable  interests  of  Shields,  as  incident  to  and 
connected  with,  his  leasehold  interest  in  the  land  ;  and  that  he  is 
entitled  lo  his  decree  accordingly. 

I  do  not  think  the  defendant,  Hyatt,  can  reasonably  object  to 
want  of  notice.  I  think  he  had  all  the  notice  Van  Ness  was 
bound  to  give. 

Cranch,  C.  J.  It  has  been  before  observed,  that  "  in  no  case 
had  the  courts  of  Maryland,  before  the  27ih  of  February,  1801, 
ever  decided  that  an  equity  of  redemption  could  be  seized  and 
sold  under  a  fieri  facias." 

But,  it  has  been  suggested,  that  the  course  of  legal  decisions  in 
Maryland  will  show  that  their  courts  have,  in  effect,  held  that 
such  an  interest  was  subject  to  n  fo'i  facias  ;  and  the  cases  cited 
for  that  purpose,  are  those  of  Campbell  v.  Morris,  decided  in  the 
General  Court  of  Maryland,  and  in  the  Court  of  Appeals  in 
Maryland  in  1797,  and  in  the  Supreme  Court  of  the  United  Slates 
in  1815  ;  Purl  v.  Diivall,  in  the  County  Court  of  Prince  George's 
county,  in  Maryland,  in  1820;  and  Ford  v.  Philpot,  in  the  Court 
of  Appeal  of  Maryland  in  1821. 

The  case  of  Campbell  v.  Morris,  is  reported  in  3  Har.  & 
McHenry,  557,  as  it  appeared  in  the  General  Court,  and  in  the 
Cour*.  of  Appeals.  The  General  Court,  which,  at  that  lime,  was 
supposed  to  be  at  least  fully  equal  to  the  Court  of  Appeals  in  legal 
learning  and  talent,  was  clearly  and  decidedly  of  opinion  that  an 
equitable  interest  could  not  be  attached  ;  and  the  Court  of  Appeals, 
although  they  reversed  the  judgment  of  the  General  Court,  who 
quashed  the  returns  of  the  writs  of  attachment,  gave  no  reasons 
for  the  reversal ;  but  from  the  argument  of  Mr.  Shaaff,  who  was 
counsel  of  Mr.  Campbell,  the  attaching  creditor,  and  the  letter 
from  Judge  Rumsey,  the  chief  judge  of  the  Court  of  Appeals,  to 
Mr.  Morris's  counsel,  (see  9  Cranch,  476,)  it  appears  that  the 
judges  (excepting  the  chief  judge  himself,)  thought  the  covenant 
for  quiet  enjoyment  was  a  lease  for  years  to  the  mortgagors,  and 
gave  them  a  legal  estate  which  was  attachable  ;  and  they  gave  no 
opinion  upon  the  question  whether  an  equity  of  redemption  was 
liable  to  attachment. 

The  authority  of  that  case,  therefore,  is  decidedly  against  the 
principle  for  which  it  was  cited. 

In  the  case  of  Pratt  et  al.  v.  Laiu  Sf  Campbell,  9  Cr.  496, 
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where  the  same  question  was  raised  upon  the  same  attachment, 
the  Supreme  Court  say :  "  Much  ability  has  been  exhibited  in 
argument  on  the  question  whether  an  equitable  interest,  in  lands 
and  tenements,  be  the  subject  of  attachment  under  the  laws  of 
Maryland.  But  we  are  of  opinion  that  we  are  not  now  at  liberty 
to  enter  into  the  consideration  of  that  question.  The  decision  of 
the  Court  of  Appeals  is  final  and  conclusive  on  this  point.  The 
question  was  finally  brought  before  them  ;  and  although  it  had 
not  fixed  the  law,  would  have  fixed  the  fate  of  these  lands  beyond 
reversal.  Some  doubt  is  entertained  by  one  member  of  the  court, 
whether  the  laws  of  Maryland  go  further  than  to  authorize  the 
condemnation  of  this  interest  to  satisfy  the  judgment,  so  as  to 
leave  the  plaintiff  still  under  the  necessity  of  applying  to  an  equi- 
table tribunal  to  effect  a  sale. 

"But  the  majority  are  of  opinion,  that  the  attachment  act,  in 
making  the  interest  tangible,  makes  it  subject  to  the  ordinary 
process  of  the  law  courts ;  and  that,  in  vesting  in  the  courts  in 
which  the  condemnation  takes  place,  the  power  to  issue  execution 
as  in  cases  of  other  judgments,  it  has  left  with  those  courts  so  to 
fashion  its  process  as  to  meet  the  exigency  of  each  case.  In  this 
case  the  very  special  nature  of  the  execution  shows  that  it  has 
been  fashioned  with  great  care  and  learning.  We  therefore  hold 
the  sale  under  this  execution  to  be  valid." 

Here  it  is  evident  that  the  doctrine  of  the  liability  of  an  equity 
of  redemption  to  condemnation  under  attachment  in  Maryland, 
receives  no  additional  sanction  from  the  Supreme  Court  of  the 
United  Slates,  who  expressly  disclaim  the  consideration  of  that 
question,  considering  it  as  settled,  in  regard  to  that  case,  by  the 
Court  of  Appeals  of  Maryland. 

But  if  the  case  of  Campbell  v.  Morris  could  be  considered  as 
having  settled  the  law  of  Maryland  upon  that  question,  (which  I 
think  it  could  not,)  yet  that  was  a  case  of  attachment  and  con- 
demnation ;  not  a  simple  case  of  fieri  facias  under  an  ordinary 
judgment. 

The  process  of  attachment  was  given  for  the  purpose  of  enabling 
a  creditor  to  get  at  property  which  he  could  not  affect  by  the  ordi- 
nary process  of  law,  and  it  creates  a  lien  from  the  time  of  service 
of  it.  It  authorizes  a  condemnation  of  the  property  attached,  and 
a  fien  facias  of  the  property  condemned.  The  Act  of  1795,  c.  56, 
authorizes  an  attachment  of  the  lands,  tenements,  goods,  chattels, 
and  credits,  of  the  debtor.  The  common  writ  o[  fieri  facias  com- 
mands the  sheriff  to  make  the  money  of  the  goods  and  chattels  of 
the  debtor  ;  and  until  the  statute  of  5  Geo.  2  ,  c.  7,  in  the  year 
1732,  lands  in  Maryland  were  never  sold  under  a  fieri  facias. 
Previous  to  that  statute,  lands  could  only  be  extended  by  elegit,  as 
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they  are  now  in  Virginia.  See  Kilty's  Notes  on  that  statute, 
p.  249.  The  statute  5  Geo.  2,  c.  7,  §  4,  provides  "that  houses, 
lands,  negroes,  and  other  hereditaments  and  real  estates  in  the 
plantations,  belonging  to  any  person  indebted,  shall  be  liable  to 
and  chargeable  with  all  just  debts,  duties,  and  demands,  of  what 
nature  or  kind  soever,  owing  by  any  such  person  to  his  majesty 
or  any  of  his  subjects,  and  shall  and  may  be  assets  for  the  satis- 
faction thereof,  in  hke  manner  as  real  estates  are,  by  the  law  of 
England,  liable  to  the  satisfaction  of  debts  due  by  bond  or  other 
specialty,  and  shall  be  subject  to  the  like  remedies,  proceedings, 
and  process,  in  any  court  of  law  or  equity  in  any  of  the  said  plant- 
ations respectively,  for  seizing,  extending,  selling,  or  disposing 
of,  any  such  houses,  lands,  negroes,  and  other  hereditaments 
and  real  estates,  towards  the  satisfaction  of  such  debts,  duties, 
and  demands ;  and  in  like  manner  as  personal  estates,  in  any  of 
the  said  plantations  respectively,  are  seized,  extended,  sold  or  dis- 
posed of,  for  the  satisfaction  of  debts." 

"Soon  after  this  statute  became  known  in  the  province,  (says 
Mr.  Kilty,)  "  the  practice  began  of  selling  'lands  nnder  writs  of 
fieri  facias,  and  the  remedy  by  cleg-it  ceased  to  be  used."  The 
writ  oi  fieri  facias  was,  therefore,  in  Maryland,  extended  to  houses, 
lands,  negroes,  and  other  hereditaments  and  real  estates  ;  but 
there  is  no  evidence  that  any  other  than  legal  estates  could  be 
seized  and  sold  under  a  fieri  facias,  or  that  the  common  law  of 
England,  upon  that  subject,  which  had  prevailed  in  Maryland 
before  that  statute,  was  thereby  altered  in  that  respect.  The  thing 
itself  was  to  be  sold,  not  a  chose  in  action,  nor  an  equitable  con- 
ditional right  to  claim  the  thing.  Under  the  attachment  law,  a 
chose  in  action  might  be  attached,  condemned,  and  perhaps  sold, 
under  a  special  fieri  facias  founded  on  the  condemnation  ;  but  an 
equity  of  redemption  is  not  provided  for  under  that  law ;  and  if  it 
were,  it  does  not  follow  that  it,  any  more  than  any  other  chose  in 
action,  could  be  sold  under  a  fieri  facias,  without  a  previous 
attachment  and  condemnation." 

If,  therefore,  we  were  to  admit  that  the  court  in  the  case  of 
Campbell  v.  Morris,  decided  that  an  equity  of  redemption  was 
liable  to  attachment,  it  does  not  follow  that  it  can  be  sold  under  a 
fieri  facias  without  attachment.  But  I  do  not  by  any  means 
admit  that  case  to  be  an  authority  for  that  point ;  because,  as 
before  observed,  Mr.  Campbell's  counsel,  Mr.  ShaafT,  contended 
that  the  covenant,  on  the  part  of  Mr.  Law,  contained  in  the  mort- 
gage, that  Morris,  Nicholson,  and  Greenleaf,  should  remain  in 
possession  until  default  made  in  the  condition,  gave  Morris  and 
Nicholson  a  legal  estate  for  years  which  could  be  condemned  and 
sold  ;  and  the  chief  judge  of  the  Court  of  Appeals  states,  ex- 
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pressly,  that  the  judgment  of  the  General  Court  was  reversed  on 
that  ground,  and  that  the  court  gave  no  opinion  upon  the  question 
whether  an  equitable  interest  was  liable  to  attachment ;  so  that 
the  opinion  of  the  General  Court,  which  was  full  and  decided  upon 
that  point,  stands  unreversed. 

The  next  case  cited  to  prove  that  the  course  of  legal  decisions 
in  Maryland  will  show  that  their  courts  have,  in  effect,  held  that 
such  an  interest  was  subject  to  a  fieri  facias,  is  Purl  v.  Duvall,  in 
Prince  George's  County  Court,  reported  in  5  Har.  &  Johns.  69- 
74,  and  decided  in  1820,  nineteen  years  since  this  district  was 
separated  from  Maryland,  and  upon  a  transaction  which  originated 
long  after  that  separation. 

The  case  appears  to  be  this :  Purl  had  contracted  to  purchase 
of  Magruder  one  hundred  acres  of  land,  being  part  of  a  tract 
called  "Magruder's  Plains  enlarged,"  and  was  probably  put  in 
possession  without  any  legal  title.  The  purchase-money  not  hav- 
ing been  paid  according  to  agreement,  Magruder  brought  a  suit 
at  law  against  Purl,  and  at  September  term,  1806,  obtained  a 
judgment  for  seven  hundred  and  twenty  dollars,  upon  which,  after 
two  ca.  sa''s  entered,  ''not  called,  by  consent,"  and  the  payment 
of  three  hundred  and  forty  dollars,  n  fieri  facias  was  issued  on  the 
7th  of  December,  1807,  which  was  returned  in  April,  1808,  "made 
to  the  amount  of  two  hundred  and  fourteen  dollars  and  seventy-two 
cents  laid,  as  per  schedule ;  for  residue,  not  sold  for  want  of  buy- 
ers." Notley  Maddox  was  then  the  sheriff,  The  schedule  con- 
tained part  of  a  tract  or  parcel  of  land  called  "  Magruder's  Plains," 
containing  eighty-one  acres.  Nothing  further  was  done  until  the 
4th  of  June,  1810,  when  Magruder,  having  been,  perhaps,  advised 
that  a  mere  equitable  title  could  not  be  seized  and  sold  under  an 
ordinary  wni  o{  fieri  facias,  conveyed  the  legal  title  in  fee  to  Purl, 
and  thereupon  on  the  17th  of  September,  in  the  same  year,  1810, 
look  out  a  venditioni  exponas,  commanding  the  sheriff  to  expose 
to  sale  the  eighty-one  acres  of  "  Magruder's  Plains,"  upon  which 
he  had  levied  the  fieri  facias  in  1808.  This  venditioni  exponas 
was  directed  to  Notley  Maddox,  late  sheriff,  &c,,  (one  Darnal 
having,  in  the  mean  time,  been  elected  sheriff  of  the  county,)  and 
at  April  term,  1811,  was  returned  "not  sold  for  want  of  buyers." 
On  the  23d  of  June,  1812,  another  writ  of  venditioni  exponas 
was  issued  returnable  to  September  term,  1812,  and  directed  "to 
the  sheriff' of  the  said  county."  This  writ  was  returned  "  made," 
by  Darnal,  the  then  sheriff',  who  sold  the  land  to  Duvall.  Purl, 
thereupon,  brought  his  action  of  ejectment,  and  at  the  trial  the 
defendant  relied  upon  his  title  thus  obtained  by  the  sherift"'s  sale 
after  the  legal  title  had  been  thus  conveyed  to  Purl  by  Magruder. 
Whereupon  Purl  prayed  the  court  to  direct  the  jury  that  the  evi- 
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dence  so  offered  by  the  defendant  was  not  sufficient  to  sustain  the 
issue  on  his  part;  and  that  the  title  by  him  set  up  under  the  judg- 
ment and  the  proceedings  under  the  same,  the  sale  by  the  sheriff, 
and  the  deed  executed  by  him  to  said  defendant,  is  not  a  good 
and  valid  title  in  law.  Which  opinion  the  court  refused  to  give, 
and  directed  the  jury  that  the  plaintiff,  on  the  facts  stated,  if  found 
to  be  true  by  the  jury,  was  not  entitled  to  recover.  Purl  appealed 
to  the  Court  of  Appeals. 

3Ir.  Stephen,  the  counsel  of  the  appellee,  said  : 

"  There  are  two  questions  in  this  case, 

"  1.  Whether  an  equitable  interest  in  land  taken  in  execution 
under  a  fieri  facias,  can  be  sold  under  a  venditioni  exponas,  the 
legal  title  having  been  acquired  in  the  mean  time." 

"  2.  Whether,  if  the  land  was  levied  upon  and  advertised  as 
'  Magruder's  Plains,'  and  sold  and  conveyed  as  '  Magruder's 
Plains  enlarged,'  the  defendant  in  the  judgment  and  execution 
can  avail  himself  of  this  objection  in  an  action  of  ejectment  ?  " 

Mr.  Justice  Dorsey,  in  delivering  the  opinion  of  the  Court  of 
Appeals,  (after  observing  that  the  following  points  were  made, 
namely : 

1.  That  the  return  of  the  fieri  facias  was  too  uncertain  as  to 
the  description  of  the  land. 

2.  That  the  plaintiff's  lessor,  at  the  time  the  fieri  facias  was 
laid,  had  only  an  equitable  interest  in  the  land. 

3.  That  Darnal  had  no  power  to  sell  the  property  which  had 
been  levied  upon  by  his  predecessor,  IMaddox,)  said  :  "  The  court 
do  not  deem  it  necessary  to  give  any  opinion  on  the  first  and 
second  points,  because  they  are  of  opinion  that  Darnal  had  no 
authority  to  execute  the  writ  o{  venditioni  exponas.''^ 

At  the  time  of  levying  the  fieri  facias,  Purl  had  only  a  bare 
equitable  claim  to  the  land,  upon  paying  the  purchase-money. 
The  argument,  drawn  from  the  nature  of  a  mortgagor's  interest, 
does  not  apply  to  this  case.  Such  a  naked  equity  had  never  been 
adjudged,  in  Maryland,  to  be  liable  to  be  seized  and  sold  under 
an  ordinary  writ  oi  fieri  facias.  The  counsel  of  Magruder  seems 
to  have  been  aware  of  this,  for  he  did  not  venture  upon  a  sale 
under  the  fieri  facias  until  Magruder  had  conveyed  the  legal 
estate  to  Purl,  by  the  deed  of  the  4th  of  June,  1810,  more  than 
two  years  after  the  execution  was  levied. 

That  the  conveyance  of  the  legal  estate  to  Purl,  before  the  sale, 
was  deemed  a  very  important  fact  in  the  cause,  appears  by  Mr. 
Stephen's  statement  of  the  questions  which  would  arise  in  the 
argument ;  and  there  can  be  little  doubt  that  it  was  the  fact 
which  mainly  induced  the  County  Court  to  refuse  the  instruction 
to  the  jury,  prayed  by  the  plaintiff's  counsel. 
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This  case,  therefore,  does  not  seem  to  me  to  afford  any  evi- 
dence that  the  course  of  legal  decisions,  in  Maryland,  will  show 
that  their  courts  have,  in  effect,  held  that  such  an  interest,  that  is, 
an  equitable  interest,  was  subject  to  an  ordinary  ^eri  facias,  even 
as  late  as  1808,  much  less  before  1801. 

The  next  and  last  case,  cited  for  that  purpose,  is  that  of  Ford 
v.  Phi/pot,  reported  in  5  Har.  &  Johns.  315,  and  decided  by  the 
Court  of  Appeals  in  Maryland,  in  1821. 

The  case  appears  to  be  as  follows : 

In  1754  certain  lands  were  mortgaged  by  Ford  to  Larsh,  or 
to  some  person  under  whom  he  claimed.  Ford,  the  mortgagor, 
and  those  claiming  under  him,  remained  in  possession  until  1789, 
when  Larsh  obtained  a  judgment  against  him  on  his  bond  given 
for  the  money  due  on  the  mortgage,  and  after  two  non  ests,  took 
out  an  attachment  under  the  Act  of  1715,  c.  40,  and  attached  the 
mortgaged  lands  then  in  possession  of  the  mortgagor,  which  were 
condemned  and  sold  under  the  fieri  facias  issued  upon  the  judg- 
ment of  condemnation,  and  bought  by  one  Hughes,  who  pur- 
chased of  Larsh  all  his  right  as  mortgagee,  and  then  sold  the 
property  to  Philpot,  the  defendant.  Ford,  or  those  claiming  in 
his  right,  brought  his  bill  in  the  Court  of  Chancery  in  Maryland, 
where  the  chancellor  decreed  that  he  should  be  permitted  to 
redeem  by  a  certain  day,  upon  paying  up  the  mortgage  money, 
and  for  certain  improvements  which  had  been  put  upon  the  land 
by  Hughes  or  Philpot;  and  that  if  he  did  not  so  redeem,  by  the 
day,  the  bill  should  be  dismissed.  He  refused  to  redeem  on 
those  terms;  the  bill  was  dismissed,  and  he  appealed. 

This  case,  therefore,  was  upon  an  attachment  and  condemna- 
tion, in  1789.  The  plaintiff",  Larsh,  who  obtained  the  original 
judgment  against  Ford,  might  have  issued  a  fieri  facias  directly 
upon  that  judgment ;  and  if  an  equity  of  redemption  was,  by  law, 
liable  to  be  seized  and  sold  under  an  ordinary  y?er/  facias,  his 
remedy  would  have  been  as  complete  as  if  the  right  had  been 
attached  and  condemned.  But  it  seems  his  counsel  did  not  think 
proper  to  risk  it  upon  an  ordinary /eri  facias,  and  proceeded  by 
way  of  attachment  and  condemnation  ;  so  that  the  case  affords  a 
strong  presumption  that  the  lawyers  of  that  day  were  of  opinion 
that  an  equity  of  redemption,  even  where  the  mortgagor  remained 
in  possession,  was  not  liable  to  seizure  and  sale  under  an  ordinary 
fieri  facias ;  and  Judge  Johnson,  of  Maryland,  who  delivered  the 
opinion  of  the  Court  of  Appeals,  after  stating  that  the  mortgagor  is 
now  considered  as  the  owner  of  the  property,  against  all  the 
world,  except  the  mortgagee,  and  liable  to  all  the  incidents  of  a 
legal  estate,  except  dower,  says : 

"  The  property  mortgaged  is  substantially  his,  liable  to  the 
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incumbrance  of  the  debt.  Subject  to  that  responsibility,  he  can 
sell  it,  to  meet  any  other  claims  or  demands,  to  whom  he  pleases; 
and  without  his  permission,  and  against  his  will,  it  may  be  with- 
drawn from  him,  in  discharge  of  his  debts,  by  a  decree  and  sale 
under  the  authority  of  a  court  of  equity  ;  and  since  the  year  1810, 
it  is  expressly  made  responsible,  at  law,  for  his  debts,  as  well  as 
any  other  equitable  interest  a  debtor  may  be  entitled  to.  But 
was  it  susceptible  of  being  taken  under  the  attachment  in  the 
year  1789,  and  could  it  be  disposed  of  under  ihe  fieri  facias  ? 

"If  it  be  conceded,  that,  in  England,  the  right  of  redemption 
cannot  be  taken  in  execution  and  sold  by  a  fieri  facias,  that  is, 
the  equity  of  redemption  in  chattels  real ;  and  that,  before  the 
year  1810,  in  this  State,  a  feri  facias,  on  mere  common-law 
judgments,  would  not  reach  such  property;  yet  it  will  not  follow 
that  it  may  not  be  approached,  or  made  liable  by  attachment. 
There  are  no  words  or  expressions  in  the  attachment  law  of  1715, 
c.  40,  confining  its  operation  to  such  property  as  could  be  affected 
by  fieri  facias  on  ordinary,  or  common-law  judgments.  Its  lan- 
guage is,  '  to  award  an  attachment  against  the  goods,  chattels, 
and  credits.'  By  what  process  of  law  could  the  credits  of  a 
judgment  debtor  be  affected  ?  The  writ  of  fieri  facias  could 
not  meet  them  ;  and  if  they  could  be  made  responsible,  the  aid  of 
a  court  of  equity  must  be  solicited ;  and  when  the  act  caused  one 
interest  to  be  affected  at  law,  it  is  not  presumed  that  any  reason 
exists  for  excluding  any  other  property,  belonging  to  the  debtor, 
from  the  same  liability." 

Again,  he  says :  "  It  appears,  in  itself,  but  just,  that  the  interest 
which  a  mortgagor  has  in  property  mortgaged  by  him,  should  be 
liable,  at  law,  as  well  as  in  equity,  for  his  debts ;  and  there 
appears  no  force  in  the  observation,  that  it  is  not,  at  law,  subject 
to  a  fieri  facias,  because  it  is  not  tangible ;  for  the  right  itself, 
whether  legal  or  equitable,  is  not  tangible  ;  but  the  land  is ;  and, 
by  the  sale,  the  interest  of  the  party,  whether  legal  or  equitable, 
may  well  pass ;  if  a  legal  interest,  and  the  party  in  possession 
will  not  give  it  up,  the  purchaser  is  driven  to  his  ejectment;  and 
if  only  equitable,  to  get  possession,  he  must  resort  to  a  court  of 
equity,  when,  if  the  sale,  under  the  feri  facias,  passed  the  right, 
he  would  not  only  obtain  the  possession,  but  the  legal  estate  also. 
And  as  it  appears  by  the  judgment  of  the  Court  of  Appeals,  in  the 
case  of  Campbell  v.  Morris,  3  Har.  &  McIIenry,  3o-5,  that  the 
equity  of  redemption  may  be  sold  under  an  attachment  issued  in 
virtue  of  the  supplementary  act;  and  as  the  original  and  the  sup- 
plement are  the  same,  as  to  the  property  to  be  affected,  and  as 
the  court  are  not,  in  the  slightest  degree,  disposed  to  question  the 
propriety  of  the  decision  made  in  the  case  mentioned,  they  are 
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drawn  to  the  conclusion  that  whatever  interest  Ford  had,  to  the 
land,  passed  from  him  by  the  attachment,  condemnation,  and 
sale,  and,  of  course,  when  his  representatives  filed  the  present 
bill,  they  had  not  the  redeeming  power  vested  in  them." 

This  case  of  Ford  v.  Phi/pot  seems  to  have  been  decided  upon 
the  authority  of  Campbell  v.  Morris,  in  which  case  it  is  certain 
that  the  Court  of  Appeals  did  not  decide  the  question  whether  an 
equity  of  redemption  would  pass  by  the  attachment,  condemna- 
tion, and  sale  ;  and  it  is  equally  certain  that  the  General  Court  of 
Maryland,  at  that  time  an  abler  court  than  the  Court  of  Appeals, 
decided  clearly  that  it  would  not.  The  Court  of  Appeals  only 
decided  that  Morris  had  a  legal  estate  which  might  be  attached, 
condemned,  and  sold. 

But  giving  the  utmost  force  and  extent  to  the  cases  of  Camp- 
bell V.  Morris,  Pralt  v.  Campbell,  and  Ford  v.  Philpot,  which 
have  been  claimed  for  them,  and  they  do  not  affect  the  question 
whether  an  equity  of  redemption  can  be  seized  and  sold  under  an 
ordinary 7?eri/«a'as  upon  a  common-law  judgment.  Neither  be- 
fore nor  since  the  27th  of  February,  ISOi,  has  that  question  been 
decided  by  the  Maryland  courts,  in  the  affirmative,  so  far  as  my 
information  extends ;  while  all  the  cases  which  I  have  seen,  bear- 
ing, in  any  degree,  upon  it,  look  quite  the  other  way. 

Thus  in  the  case  of  Purl  v.  Duvall,  (5  Har.  &  Johns.  69,)  al- 
though the  plaintiff  caused  his  fieri  facias,  in  December,  1807,  to 
be  levied  upon  the  land  in  which  his  debtor  had  only  an  equitable 
interest,  he  would  not  risk  a  sale  until  the  summer  of  1812,  when 
the  debtor  had  acquired  the  legal  estate.  I  have  never  heard  any 
one  contend  that  such  a  bare  equity  as  Purl  had  at  the  time  of  the 
levying  of  that^en'/acza^,  was  liable  to  seizure  and  sale  under  a 
common  execiuion  upon  a  common-law  judgment. 

The  only  use  of  subjecting  an  equitable  interest  to  execution  at 
law  is  to  give  the  plaintiff  a  lien  prior  to  other  creditors  and  to 
enable  him  to  appropriate  to  himself  those  equitable  assets  which 
a  court  of  equity  would  decree  to  be  divided  pari  passu  among 
all  the  creditors.  To  affect  equitable  rights,  a  creditor  ought  to 
be  obliged  to  come  into  a  court  of  equity  which  will  compel  him 
to  do  equity  while  asking  it  for  himself. 

Upon  the  whole,  with  all  the  light  thrown  upon  this  question  by 
the  cases  of  Campbell  v.  Morris,  Pratt  v.  Campbell,  Purl  v.  Du- 
vall, and  Ford  Philpot,  I  am  confirmed  in  the  opinion,  that  by  the 
fieri  facias  and  sale  under  the  judgment  in  the  case  of  Van  Ness 
V.  Shields,  Mr.  Van  Ness  did  not  acquire  the  right  of  redemption 
of  the  mortgaged  property  in  the  bill  mentioned,  and  that  the  bill 
ought  to  be  dismissed  with  costs. 

Thruston,  J.,  concurred.     Morsell,  J.  dissented. 
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Eill  dismissed  with  costs. 

Decree  affirmed  by  the  Supreme  Court,  2d  March,  1839.     13 
Peters,  294. 


William  Pote,  for  the  Use  of  W.  L.  Brent,  v.  William  Philips. 

If  there  has  been  no  settlement  of  the  partnership  accounts,  one  partner  cannot  main- 
tain an  action  at  law  against  the  other,  for  any  matter  relating  to  their  partnership 
affairs. 

Although  the  partnership  accounts  may  have  been  settled,  and  a  balance  acknow- 
ledged to  be  due  by  one  partner  to  the  other  ;  yet  the  creditor  partner  cannot  main- 
tain an  action  at  law  for  that  balance  without  proving  an  express  promise,  by  the 
debtor  pai-tner,  to  pay  it. 

Assumpsit,  upon  the  common  money  counts. 

The  plaintiff  and  defendant  had  been  partners  in  merchandise, 
and  on  the  trial  at  March  term,  1836,  in  order  to  prove  a  settle- 
ment of  the  partnership  concerns,  and  an  acknowledgment  of  a 
balance  due  by  the  defendant  to  the  plaintiff",  he  offered  the  testi- 
mony of Wilson,  who  testified,  that  on  some  day,  the  par- 
ticular time  or  year,  he  could  not  recollect,  the  plaintiff"  and  de- 
fendant met  at  the  plaintiff''s  shop  on  Twelfth  Street  West,  and 
Pennsylvania  Avenue,  and  the  account  books  of  the  plaintiff"  and 
defendant  were  produced.  The  plaintiff"  told  the  defendant  that 
he,  the  defendant,  owed  him  about  $1,200.  The  defendant  said 
he  did  not  owe  him  so  much.  The  plaintiff"  then  asked  him  how 
much  he  owed  him ;  and  the  defendant  said  he  owed  him  about 
^1,000,  but  he  would  never  settle  or  pay  a  cent  until  the  plain- 
tiff" produced  an  account  which  he  had  rendered  to  the  defendant, 
and  which  the  defendant  falsely  said  that  the  witness  had  stolen 
from  him.  The  plaintiff"  and  defendant  had  been  in  partnership 
under  the  firm  of  William  Philips  &  Co.  in  a  business  of  buying 
wood  and  other  things  in  a  shop  and  on  a  wharf  near  the  Wash- 
ington Bridge,  the  capital  of  which  concern  was  furnished  prin- 
cipally by  the  plaintiff".  That  the  book  produced  by  the  defend- 
ant was  a  partnership  book  kept  by  the  defendant  at  the  shop  and 
wharf.  That  the  plaintiff's  book  was  his  individual  book,  kept 
by  him  in  a  diff^erent  shop  in  which  he  carried  on  a  sole  business, 
in  a  different  part  of  the  city,  and  in  which  he  had  charged  Wil- 
liam Philips  &  Co.  with  articles  of  merchandise  and  cash.  That 
the  object  of  the  meeting  on  the  part  of  the  plaintiff",  was  a  settle- 
ment of  the  partnership  account,  and  of  his  account  against  the 
defendant  individually. 

Also  the  testimony  of  Richard  Wright,  who  testified  that  there 
had  been  an  attempt  to  arbitrate  the  accounts;  and  that  he  had 
been  requested  by  the  plaintitf  to  act  as  his  agent  in  stating  and 
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settling  the  accounts.  That  there  had  been  several  meetings  be- 
tween the  plaintiff  and  defendant,  at  one  of  which  the  books  of 
both  parties  were  produced,  and  this  witness  extracted  fronn  both, 
the  items  admitted  by  the  parlies,  which  were  added  up  on  both 
sides  ;  and  the  balance  in  favor  of  the  plaintiff  was  about  $1,150. 
That  in  this  account,  thus  stated,  he  charged  the  defendant  with 
all  the  items  charged  by  the  plaintiff,  as  well  against  the  defend- 
ant personally,  as  against  the  firm  of  William  Philips  &  Co. 

The  Court,  at  the  prayer  of  the  defendant's  counsel,  instructed 
the  jury  that  if  they  should  be  satisfied,  by  the  evidence,  that  there 
had  been  no  settlement  of  the  partnership  accounts,  and  that  the 
plaintiff's  claim  is  upon  matters  relating  to  their  partnership  af- 
fairs, the  plaintiff  cannot  recover  in  this  action  at  law.  Where- 
upon, Mr.  Brent,  for  the  plaintiff,  prayed  the  Court  to  instruct 
the  jury  that  if  the  defendant  acknowledged  that  he  was  indebted 
to  the  plaintiff,  upon  settlement,  in  the  sura  of  $1,000,  the  plain- 
tiff could  recover,  notwithstanding  the  claim  arose  upon  their  part- 
nership concerns.  And  he  cited  Fromont  v.  Coupland,  2  Bing. 
170 ;  Eobso7i  v.  Curtiss,  1  Slarkie,  78  ;  2  Serg.  &  L.  304,  S.  C. , 
Clark  V.  Glennie,  3  Starkie,  10  ;  Rackstrmv  v.  Imber,  1  Holt, 
368 ;  Musier  v.  Trnmpbour,  5  Wend.  275  ;  Collyer  on  Part.  153 ; 
Lamalerey.  Caze,  1  Wash.  C.  C.  R.  435. 

Mr.  Z.  C.  Lee  and  Mr.  Hellen,  for  the  defendant,  contra,  con- 
tended that  there  was  no  evidence  of  a  settlement  of  the  partner- 
ship accounts,  and  that  if  there  were,  a  settlement  alone,  and  a 
balance  acknowledged,  are  not  sufficient  to  support  an  action  at 
law,  without  an  express  promise  to  pay.  Foster  v.  Allenson, 
2  T.  R.  483;  Fromont  v.  Coupland,  2  Bingh.  170;  Gow  on 
Part.  87. 

The  Court,  being  divided,  (Thruston,  J.,  not  having  heard  the 
evidence,  did  not  give  any  opinion,)  did  not  give  the  instruction 
prayed  by  Mr.  Brent. 

MoRSELL,  J.,  because  he  thought  there  was  no  evidence  tending 
to  prove  a  settlement;  and  because  a  settlement  and  balance 
struck  and  acknowledged  by  the  parties,  will  not  support  an  action 
at  law  without  an  express  promise  to  pay. 

Cranch,  C.  J.,  thought  there  was  some  evidence  tending  to 
prove  a  settlement,  namely,  his  acknowledgment  that  he  owed,  or 
would  owe  the  plaintiff  ^1,000  upon  the  partnership  concerns ; 
the  meeting  being  for  a  settlement,  and  having  the  whole  accounts 
open  before  them,  and  the  amount  and  balance  being  stated  by 
the  witness  in  the  presence  and  hearing  of  the  defendant,  and  not 
objected  to;  and  that  these  circumstances  should  be  left  to  the 
jury. 

He  was  also  of  opinion,  that  if  there  was  a  settlement  of  the 
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whole  partnership  accounts,  and  a  balance  struck  and  admitted  by 
the  parties,  an  express  pronnise  to  pay,  is  not  necessary  to  support 
an  action  by  the  creditor  partner. 

He  observed,  that  all  the  cases,  in  which  it  is  said  that  an 
express  promise  is  necessary,  depend  upon  the  case  of  Foster  v. 
Allenson,  2  T.  R.  483,  in  which  the  only  question  was,  whether 
the  plaintiff  ought  not  to  have  brought  his  action  of  covenant 
upon  the  sealed  articles  of  partnership,  by  which  each  partner 
bound  himself  to  pay  any  balance  which  should  appear  against 
him  upon  the  final  settlement  of  the  accounts,  and  not  an  action 
o[ assumpsit ;  because  covenant  is  a  higher  action  than  assumpsit; 
and  the  rule  of  law  is,  that  a  man  shall  not  maintain  the  inferior, 
when  he  has  a  right  to  a  superior  action.  But  the  Court  decided, 
that  although  the  plaintiff  might  have  had  an  action  of  covenant 
on  the  articles,  yet,  as  the  acknowledgment  of  the  balance  of  the 
partnership  accounts  was  a  good  consideration  for  a  promise,  and 
as,  in  that  case,  there  was  an  express  promise  to  pay,  the  action 
of  assumpsit  was  maintainable. 

Neither  in  that  case,  nor  in  the  case  referred  to  in  the  note  to 
that  case,  is  it  decided  that  an  express  promise  was  necessary  in 
any  case  where  the  plaintiff  is  not  entitled  to  a  higher  action. 

The  reason  why  one  partner  cannot  sue  another  at  law  is,  that 
nothing  is  due  from  one  to  the  other  on  account  of  the  partner- 
ship transactions,  until  the  final  settlement  of  the  partnership 
accounts  which  can  be  compelled  only  in  chancery.  But  when 
the  partnership  is  dissolved,  and  the  accounts  are  finally  settled, 
and  the  balance  struck  and  admitted,  the  reason  ceases,  and  the 
parties  stand  in  the  same  relation  to  each  other,  as  ordinary  debt- 
ors and  creditors  ;  and  there  is  as  much  reason  why  the  law 
should  imply  an  assuinpsit  upon  the  acknowledgment  of  the 
balance  due,  in  one  case,  as  in  the  other. 

The  jury  found  a  verdict  for  the  plaintiffs;  and  the  Court 
granted  a  new  trial,  which  came  on  at  March  term,  1837,  when 

Mr.  Hellen,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury,  in  eff'ect,  that  there  was  no  evidence  of  a  final  settlement  of 
the  partnership  accounts,  and  that  if  there  were,  the  defendant  is 
not  liable  at  law,  unless  upon  his  express  promise  to  pay  the 
balance. 

The  Court  (Crancii,  C.  J.,  contra,)  stopped  Mr.  Hellen,  who 
cited  9  Serg.  &  R.  241,  and  who  was  about  to  argue  in  support 
of  his  prayer  ;  and  requested  to  hear  the  other  side. 

Mr.  Brent,  for  the  plaintiff",  cited  Clark  v.  Glennie,  3  Starkie's 
Rep.  60  ;  Rackstraiv  v.  Imber,  1  Holt,  368  ;  Robertson  v.  Curtiss, 
1  Starkie's  Rep.  63,  78 ;  Musier  v.  Trinnpbour,  5  Wend.  275 ; 
Davis  V.  Barney,  2  Gill  &  Johns.  404 ;  Starkie  on  Ev.  part  4, 
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p.  434 ;  Bank  of  the  United  States  v.  Smith,  11  Wheat.  172  ; 
4  Wheeler,  Dig.  342. 

The  Court  (Cranch,  C.  J.,  contra,)  gave  the  instruction  as 
prayed  by  Mr.  Hellen. 

Verdict  for  the  plaintiff,  ^950,  with  interest  from  11th  August, 
1833. 


Corporation  of  Washington,  Appellant,  v.  Nicholas  Barber, 

Appellee. 

The  Corporation  of  Washington  has  no  right  to  require  a  keeper  of  a  livery-stable  to 
take,  and  pay  for,  a  license  to  keep  the  same  ;  but  if  it  be  taken,  and  paid  for,  and 
enjoyed,  the  money  paid  for  it  cannot  be  recovered  back. 

Semble,  that  money  paid  under  ignorance  of  the  law  cannot  be  recovered  back. 

This  was  an  appeal  from  the  judgment  of  a  justice  of  the 
peace,  by  which  the  appellee  recovered  of  the  corporation,  $40, 
which  the  appellee  had  paid  for  two  years  license  to  keep  a 
livery-stable,  issued  in  conformity  with  the  provisions  of  the  by- 
law of  the  28lh  October,  1831. 

Mr,  Dandridge,  for  the  appellee,  cited  Moses  v.  McFerlan, 
2  Bur.  1005 ;  Bize  v.  Dickason,  1  T.  R.  285 ;  Sjnith  v.  Bromley, 
Doug.  696,  note ;  Hunt  v.  Rousmanier,  8  Wheat.  174,  211 ;  Mor- 
ris V.  Tarin,  1  Dallas,  147,  148  ;  Loivry  v.  Bourdieu,  Doug. 
471 ;  Farmer  v.  Arundel,  2  W.  Bl.  824,  825  ;  Bilbie  v.  Lumley, 
2  East,  469  ;  The  Union  Bank  v.  Bank  of  United  States,  3  Mass. 
74 ;  Pearson  v.  Lord,  6  Id.  81 ;  Hunt  v.  Rousmaniere,  1  Peters, 
15 ;  Garland  v.  Salem  Bank,  9  Mass.  408 ;  Browing  v.  Morris, 
Cowp.  790 ;  Haven  v.  Foster,  9  Pick.  112 ;  Lammott  v.  Bowley, 
6  Harris  &  Johns.  524. 

Mr.  Bradley,  contra,  cited  Bilbie  v.  Lumley,  2  East,  469 ;  Nibbs 
V.  Ball,  1  Esp.  Ca.  84  ;  Taylor  v.  Hare,  1  New  Rep.  (4  B.  &  P.) 
260 ;  Kinally  v.  Brown,  1  Esp.  Rep.  279 ;  Hampton  v.  Marriot, 
2  Id.  546  ;  Potter  v.  Bennis,  1  Johns.  515 ;  Hall  v.  Shultz,  4  Id. 
240 ;  Lyon  v.  Richmond,  2  Johns.  Ch.  Rep.  51,  60 ;  Shotiuell  v. 
Murray,  1  Id.  512. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  the  judgment  of  a  justice  of  the  peace, 
upon  a  warrant  to  recover  back  $40  paid  by  Barber  to  the  Corpo- 
ration of  Washington,  for  license  to  keep  a  livery-stable  for  two 
years,  at  $20  a  year,  under  the  by-law  of  the  said  corporation  of 
the  28lh  October,  1831,  upon  the  ground  that  the  charter  of  the 
city  did  not  authorize  the  corporation  to  require  a  license  for 
keeping  a  livery-stable  ;  and  that  the  by-law  was  void,  and  the 
VOL.  V.  14  « 
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money  for  the  license  wrongfully  denrianded  and  received  by  the 
corporation.     The  judgment  of  the  justice  was  for  the  appellee. 

It  is  now  admitted  that  the  by-law  was  void,  the  corporation 
having  mistaken  their  powers  in  that  respect ;  but  it  is  contended 
that  the  appellee  cannot  recover  back  the  money  paid. 

1.  Because  the  appellee  paid  it  under  a  mutual  mistake  of  the 
law  only,  and  not  of  any  fact ;  and  a  mistake  of  the  law  is  no 
ground  of  recovery. 

2.  Because  the  appellee  had  the  benefit  of  the  license  for  the 
two  years,  which,  in  his  own  judgment  was  worth  the  money,  or 
he  would  not  have  paid  it ;  and  therefore  he  has  no  right,  ex  (Bquo 
et  bono,  to  recover  it  back. 

3.  Because  he  paid  it  voluntarily  when  he  had  a  good  defence 
at  law. 

Being  of  opinion  that  the  second  ground  of  defence  is  conclu- 
sive against  the  appellee,  I  do  not  think  it  necessary  to  decide 
upon  the  first  or  third. 

The  case  of  Taylor  v.  Hare,  (1  New.  Rep.  260,)  was  very 
similar  to  the  present.  A  patentee  believing  himself  to  be  the 
inventor,  had  permitted  the  plaintiff  to  use  the  inventions,  for 
several  years,  at  £100  a  year,  which  the  plaintifl"  paid  ;  but,  dis- 
covering that  the  defendant  was  not  the  inventor,  he  refused  to 
pay  any  longer,  and  brought  his  action  to  recover  back  the  money 
he  had  paid. 

Sir  James  Mansfield,  C.  J.,  said,  "It  is  not  pretended  that  any 
action,  like  the  present,  has  ever  been  known.  In  this  case,  two 
persons,  equally  innocent,  made  a  bargain  about  the  use  of  a 
patent,  the  defendant  supposing  himself  to  be  in  possession  of  a 
valuable  patent-right,  and  the  plaintiff  supposing  the  same  thing. 

"  Under  these  circumstances  the  latter  agrees  to  pay  the  former 
for  the  use  of  the  invention  ;  and  he  has  the  use  of  it.  Non  constat 
what  advantage  he  made  of  it ;  for  any  thing  that  appears  he  may 
have  made  considerable  profit."  "How  then  can  we  say  that  the 
plaintiff  ought  to  recover  back  all  that  he  has  paid  ?  I  think  there 
must  be  judgment  for  the  defendant." 

Heath,  J.  "There  never  has  been  a  case,  and  there  never  will 
be,  in  which  a  plaintiff,  having  received  benefit  from  a  thing  which 
has  afterwards  been  recovered  from  him,  has  been  allowed  to 
maintain  an  action  for  the  consideration  originally  paid.  We  can- 
not take  an  account  here  of  the  profits.  It  might  as  well  be  said 
that  if  a  man  lease  land,  and  the  lessee  pay  rent,  and  afterwards 
be  evicted,  that  he  shall  recover  back  the  rent,  though  he  has 
taken  the  fruits  of  the  land." 

Roakcj  J.     "I  am  of  the  same  opinion." 

Chambre,  J.    "The  plaintiff  has  had  the  enjoyment  of  what  he 
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Stipulated  for,  and  in  this  action  the  court  ought  not  to  interfere, 
unless  there  be  something  ex  ccquo  et  bono  which  shows  that  the 
defendant  ought  to  refund.  Here  both  parties  have  been  mis- 
taken ;  the  defendant  has  thrown  away  his  money  in  obtaining  a 
patent  for  his  own  invention  ;  not  so  the  plaintiff,  for  he  has  had 
the  use  of  another  person's  invention  for  his  money."  "I  am 
therefore  of  opinion  that  the  judgment  of  nonsuit  should  be  en- 
tered." 

If  it  be  said  that  in  this  case  of  Taylor  v.  Hare,  the  mistake  was 
of  the  facts,  and  not  of  the  law,  it  is  so  much  the  stronger  ;  for 
then  the  plaintiff  might  have  recovered,  but  for  the  enjoyment 
which  he  had  of  the  thing.  That  enjoyment,  then,  is  of  itself  a 
bar  to  the  plaintiff's  recovery. 

So,  in  the  present  case,  the  appellee  has  had  the  benefit  of  his 
license  for  the  two  years,  and,  no  doubt,  made  a  profit  equivalent 
to  the  money  which  he  paid  for  it. 

The  license  was  granted  and  the  money  paid,  under  a  mutual 
mistake  of  their  legal  rights,  and  I  think  the  appellant  may  keep 
the  money  with  a  good  conscience. 

The  question  whether  money  paid  under  a  mistake  of  the  law 
only,  but  with  a  knowledge,  or  the  means  of  knowledge  of  all  the 
facts,  can  be  recovered  back,  may  not  yet,  perhaps,  be  fully  set- 
tled ;  but  the  prevailing  opinion,  in  the  modern  cases,  seems  to  be 
against  it. 

Thus  Chitty  (on  Bills,  236,)  says,  "it  is  now  clearly  established 
that  even  a  mere  promise  to  pay,  made  after  notice  of  the  laches 
of  the  holder,  would  be  binding ;  though  the  party  making  it  mis- 
apprehended the  law." 

In  Lowry  v.  Bourdieu,  Doug.  471,  Duller,  J.,  said,  "  There  was 
no  fraud  on  the  part  of  the  underwriters,  nor  any  mistake  in  mat- 
ter of  fact.  If  the  law  was  mistaken,  the  rule  applies,  ignoraniia 
juris  non  excusaV^ 

In  Bilbie  v.  Lumbey,  2  East,  470,  Lord  Ellenborough  asked 
the  plaintiff's  counsel  "whether  he  could  state  any  case  where,  if 
a  party  paid  money  to  another  voluntarily,  with  a  full  knowledge 
of  all  the  facts  of  the  case,  he  could  recover  it  back  again  on 
account  of  his  ignorance  of  the  law  ?  (No  answer  being  given, 
he  continued.)  "The  case  of  Chatfield  v.  Paxton  is  the  only  one 
I  ever  heard  of,  where  Lord  Kenyon,  at  nisi  prius,  intimated 
something  of  that  sort.  But  when  it  was,  afterwards,  brought 
before  this  court,  on  a  motion  for  a  new  trial,  there  were  some 
other  circumstances  of  fact  relied  on  ;  and  it  was  so  doubtful,  at 
last,  on  what  precise  ground  the  case  turned,  that  it  was  not 
reported.  Every  man  must  be  taken  to  be  cognizant  of  the  law  ; 
otherwise  there  is  no  saying  to  what  extent  the  excuse  of  igno- 
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ranee  might  not  be  carried.  It  would  be  urged  in  almost  every 
case." 

In  Stephens  v.  Lynch,  12  East,  38,  the  court  considered  the 
cases  of  Chatfield  v.  Paxton  and  Bizc  v.  Dickasoji,  as  having  pro- 
ceeded on  a  mistake  of  the  facts  ;  "  but  here,"  says  the  court, 
"the  defendant  made  the  promise  with  the  full  knowledge  of  the 
circumstances,  three  months  after  the  bill  had  been  dishonored  ; 
and  could  not  now  defend  himself  upon  the  ground  of  his  igno- 
rance of  the  law  when  he  made  the  promise." 

In  Brisbane  v.  Davis,  5  Taunt.  151,  Gibbs,  J.,  said,  "  We  must 
take  this  payment  to  have  been  made  under  a  demand  of  right ; 
and  I  think  that  when  a  man  demands  money  of  another  as  a 
matter  of  right,  and  the  other,  with  a  full  knowledge  of  the  facts 
upon  which  the  demand  is  founded,  has  paid  a  sum  of  money,  he 
cannot  recover  back  the  sum  he  has  so  voluntarily  paid."  If  we 
were  to  hold  otherwise  I  think  many  inconveniences  may  arise. 
There  are  many  doubtful  questions  of  law.  When  they  arise  the 
defendant  has  an  option  either  to  litigate  the  question,  or  to  sub- 
mit to  the  demand  and  pay  the  money.  I  think  that,  by  submit- 
ting to  the  demand,  he  that  pays  the  money,  gives  it  to  the  person 
to  whom  he  pays  it,  and  thus  closes  the  transaction  between  them. 
He  who  receives  it  has  a  right  to  consider  it  his  without  dispute. 
He  spends  it,  in  confidence  that  it  is  his  ;  and  it  would  be  most 
mischievous  and  unjust  if  he  who  has  acquiesced  in  the  right,  by 
such  voluntary  payment,  should  be  at  liberty,  at  any  time  within 
the  statute  of  limitations,  to  rip  up  the  matter  and  recover  back 
the  money."  "I  am  aware  that  cases  were  cited  at  the  bar  in 
which  were  dicta  that  sums  paid  under  a  mistake  of  the  law,  might 
be  recovered  back,  though  paid  with  the  knowledge  of  the  facts ; 
but  there  are  none  of  the  cases  which  may  not  be  supported  on 
much  sounder  ground." 

Mr.  Justice  Gibbs  then  reviews  the  cases  of  Farmer  v.  Arundel, 
2  W.  Bl.  825 ;  Lowry  v.  Bourdieu,  Doug.  471 ;  Bize  v.  Dickason, 

1  T.  R.  285 ;  Chatfield  v.  Paxton,  B.  R.  Michaelmas  39,  c.  3, 
mentioned  in  Bilbie  v,  Lumbey,  2  East,  471 ;  Bilbie  v.  Lumley, 

2  East,  469,  and  Herbert  v.  Champion,  1  Camp.  134  ;  and  says, 
in  conclusion,  "I  think,  on  principle,  that  money  which  is  paid  to 
a  man  who  claims  it  as  his  right,  with  a  knowledge  of  all  the  facts, 
cannot  be  recovered  back." 

Heath,  J.,  and  Mansfield,  C.  J.,  concurred  in  opinion  that  the 
plaintiff' could  not  recover.     Chambre,  J.,  dissented. 

In  Haven  v.  Foster,  9  Pick.  128,  Morton,  J.,  in  delivering  the 
opinion  of  the  court,  said,  "In  all  civil  and  criminal  proceedings, 
every  man  is  presumed  to  know  the  law  of  the  land  ;  and  when- 
ever it  is  a  man's  duty  to  acqujiint  himself  with  facts,  he  shall  be 
presumed  to  know  them." 
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In  Hunt  V.  Rousmaniere's  Adm'rs.  1  Peters,  15,  Mr.  Justice 
Washington,  in  delivering  the  opinion  of  the  court,  says,  "The 
question  then  is,  ought  the  court  to  grant  the  relief  that  is  asked 
for,  upon  the  ground  of  nnistake  arising  from  any  ignorance  of 
law." 

"  We  hold  the  general  rule  to  be^  that  a  mistake  of  this  cha- 
racter is  not  a  ground  of  reforming  a  deed  founded  on  such  a 
mistake ;  and  whatever  exceptions  there  may  be  to  this  rule,  they 
are  not  only  few  in  number,  but  they  will  be  found  to  have  some- 
thing peculiar  in  their  characters."  Again,  in  p.  16,  he  says  : 
"  The  cases  in  which  the  general  rule  has  been  adhered  to,  are, 
many  of  them,  of  a  character  which  strongly  tests  the  principle 
upon  which  the  rule  itself  is  founded.  Two  or  three  only  need 
be  referred  to.  If  the  obligee  in  a  joint  bond  by  two  or  more, 
agree  with  one  of  the  obligors  to  relieve  him  from  his  obligation, 
and  does  accordingly  execute  a  release,  by  which  all  the  obligors 
are  discharged  at  law,  equity  will  not  afford  relief  against  this 
legal  consequence,  although  the  release  was  given  under  a  mani- 
fest misapprehension  of  the  legal  effect  of  it  in  relation  to  the 
6ther  obligors.  So,  in  the  case  of  Worral  v.  Jacob,  3  Merivale, 
271,  where  a  person  having  a  power  of  appointment  and  revoca- 
tion, and,  under  a  mistaken  supposition  that  a  deed  might  be 
altered  or  revoked,  although  no  power  of  revocation  had  been 
reserved,  executed  the  power  of  appointment  without  reserving  a 
power  of  revocation,  the  court  refused  to  relieve  against  the 
mistake. 

"  The  case  of  Lord  Irnham  v.  Child,  1  Bro.  C.  C.  92,  is  a  very 
strong  one  in  support  of  the  general  rule,  and  closely  resembles 
the  present  in  most  of  the  material  circumstances  attending  it. 
The  object  of  the  suit  was  to  set  up  a  clause  containing  a  power 
of  redemption,  in  a  deed  granting  an  annuity,  which,  it  was  said, 
had  been  agreed  upon  by  the  parties,  but  which,  after  delibera- 
tion, was  excluded  by  consent,  from  a  mistaken  opinion  that  it 
would  render  the  contract  usurious. 

The  Court,  notwithstanding  the  omission,  manifestly  proceeding 
upon  a  misapprehension  of  the  parties  as  to  the  law,  refused  to 
relieve  by  establishing  the  rejected  clause." 

It  is  evident,  that  the  court,  in  this  case  of  Hunt  v.  Rousma- 
niere,  was  embarrassed  by  its  opinion,  given  when  the  case  was 
before  them,  in  1823,  (8  Wheat.  174,)  when  C.  J.  Marshall,  in 
delivering  the  opinion  of  the  court,  said,  in  p.  216:  "We  find 
no  case  which  we  think  precisely  in  point ;  and  are  unwilling, 
where  the  effect  of  the  instrument  is  acknowledged  to  have  been 
entirely  misunderstood  by  both  parties,  to  say  that  a  court  of 
equity  is  incapable  of  affording  relief;  "  and  therefore  Mr.  Justice 

14* 


162  WASHINGTON. 


Foreman  v.  Holmead. 


Washington  was  obliged  to  say :  "  It  is  not  the  intention  of  the 
court,  in  the  case  now  under  consideration,  to  lay  it  down  that 
there  may  not  be  cases  in  which  a  court  of  equity  will  relieve 
against  a  plain  mistake,  arising  from  ignorance  of  law.  But  we 
mean  to  say,  that  where  the  parties,  upon  deliberation  and  advice, 
reject  one  species  of  security,  and  agree  to  select  another,  under 
a  misapprehension  of  the  law  as  to  the  nature  of  the  security  so 
selected,  a  court  of  equity  will  not,  on  the  ground  of  such  misap- 
prehension, and  the  insufficiency  of  such  security,  in  consequence 
of  a  subsequent  event,  not  foreseen,  perhaps,  or  thought  of,  direct 
a  new  security,  of  a  different  character,  to  be  given,  or  decree 
that  to  be  done  which  the  parties  supposed  would  be  effected  by 
the  instrument  which  was  finally  agreed  upon."  "  The  agree- 
ment has  been  fully  executed ;  and  the  only  complaint  is  that  the 
agreement  itself  was  founded  upon  a  misapprehension  of  the  law ; 
and  the  prayer  is  to  be  relieved  from  the  consequence  of  such 
mistake." 

The  decree,  dismissing  the  bill,  was  affirmed  with  costs. 

In  Shoiivell  v.  Murray,  1  Johns.  Ch.  Rep.  516,  Chancellor 
Kent  says  again  :  "  Every  man  is  to  be  charged,  at  his  peril,  Avith 
a  knowledge  of  the  law.  There  is  no  other  principle  that  is  safe 
or  practicable  in  the  common  intercourse  of  mankind." 

If  these  cases  do  not  establish  the  principle  that  a  mistake  of 
law  cannot  be  rectified,  either  at  law  or  in  equity,  they,  at  least, 
satisfy  my  mind  upon  the  subject ;  and  I  must  say,  that,  upon 
this  ground,  also,  the  appellee  is  not  entitled  to  recover. 

I  am  therefore  of  opinion  that  the  judgment  ought  to  be  re- 
versed with  costs. 

The  other  judges  concurred. 

Judgment  reversed  with  costs. 


Foreman  v.  Holmead. 

A  deposition  cannot,  nnder  tlie  Act  of  Conpjrcss,  bo  taken  before  a  judge  of  the  city 
court  of  the  city  of  Lexington,  in  Kentucky. 

Mr.  Redix,  for  the  plaintiff,  offered  to  read  a  deposition  taken 
before  the  judge  of  the  City  Court  of  the  city  of  Lexington,  in 
Kentucky. 

3Ir.  Brent,  for  the  defendant,  objected  that  the  judge  was  not 
such  a  judge  or  chief  magistrate  as  is  described  in  the  30lh  section 
of  the  Judiciary  Act  of  1789,  [1  Stat,  at  Large,  73;]  and 

The  Court  (Morsell,  J.,  absent,)  refused  to  suffer  it  to  be 
read. 
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SiMMS  V.  Templeman,  Garnishee  of  McCleary. 

A  new  trial  will  not  be  granted  because  the  jury,  by  mistake,  took  out  with  them  the 
plaintiflF's  account,  if  it  be  withdrawn  from  them  in  a  few  minutes  afterwards,  by 
order  of  the  Court. 

This  was  an  attachment  under  the  Maryland  Act  of  1795, 
c.  56.  The  garnishee  pleaded  nulla  bona,  and  non  assumpsit  by 
the  defendant. 

The  plaintiff's  account,  for  work  and  labor,  was  annexed,  by  a 
wafer,  to  the  warrant  of  the  justice  of  the  peace  to  the  clerk  to 
issue  the  attachment ;  and  upon  the  back  of  the  warrant  was 
written  the  plaintiff's  short  note  of  his  cause  of  action,  which 
stands  in  the  place  of  a  declaration,  and  upon  which  the  issue  was 
joined  upon  the  plea  of  non  assumpsit. 

The  jury  took  out  with  them  the  short  note,  to  which  were 
annexed  the  warrant  and  account,  and  an  affidavit  of  the  plaintiff, 
made  in  compliance  with  the  Act  of  1795,  c.  56.  The  account 
had  been  proved  by  a  witness,  and  the  amount  had  been  stated 
to  the  jury,  and  was  also  stated  in  the  short  note. 

A  few  minutes  after  the  jury  had  retired,  3Ir.  Blarburij,  for  the 
plaintiff,  informed  the  Court  that  the  account  had  been  thus,  by 
mistake,  taken  out  by  the  jury,  and  requested  the  Court  to  send 
to  the  jury  for  the  paper,  which  they  did,  and  informed  them 
that  they  had  taken  it  by  mistake ;  and  it  was  thus  withdrawn 
from  them. 

The  verdict  being  for  the  plaintiff,  Mr.  C.  Cox,  for  the  defend- 
ant, moved  for  a  new  trial,  because  the  account  had  been  thus 
taken  out  by  the  jury. 

But  the  Court  ( Morse ll,  J.,  absent,)  refused. 


United  States,  at  the  relation  of  William  B.  Stokes,  Richard 
C.  Stockton,  Lucius  "W.  Stockton,  and  Daniel  Moore,  v. 
Amos  Kendall,  Postmaster-General. 

The  Circuit  Court  of  the  District  of  Columbia  has  authority  to  issue  a  mandamus  to 
an  officer  of  the  United  States,  commanding  him  to  perform  a  ministerial  duty  re- 
quired by  an  Act  of  Congress,  in  which  tlic  riglit  of  an  individual  is  concerned,  if 
that  right  is  clear,  and  he  has  no  other  legal  specific  remedy. 

The  Court,  upon  a  proper  affidavit,  will  grant  a  rule  to  show  cause  why  a  mandamus 
nisi  should  not  issue. 

If  a  rule  l)e  laid  upon  a  party  to  show  cause  why  a  mandamus  should  not  issue,  the 
Court  cannot  judicially  take  notice  of  a  letter  addressed  by  the  jiarty  to  one  of  the 
judges,  stating  reasons  for  declining  to  appear  in  Court  to  show  cause,  &c.,  and 
inclosing  an  opinion  of  the  attorney-general  that  the  Court  has  not  jurisdiction  to 
issue  the  writ. 
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The  party  to  whom  a  mandamus  is  directed  cannot  be  permitted  to  appear  without  re- 
turning the  writ. 
The  cases  oi  Mclntire  v.  Wood,  and  McClung  v.  Silliman,  considered. 
The  Circuit  Court  of  the  District  of  Columbia  has  jurisdiction  in  all  cases  arising 

under  the  Constitution  and  laws  of  the  United  States,  and  treaties  made  under  their 

authority,  if  either  of  the  parties  shall  be  resident  or  found  within  the  District. 
It  has  all  the  federal  jurisdiction  of  a  Circuit  Court  of  the  United  States,  and  all  the 

jurisdiction  of  a  State  court. 
The  executive  officers  of  the  United  States  are  personally  liable,  at  law,  for  damages, 

in  the  ordinary  forms  of  action  for  illegal,  official,  ministerial  acts  or  omissions,  to 

the  injury  of  an  individual. 
It  is  not  by  the  office  of  the  person  to  whom  the  writ  is  directed,  but  by  the  nature  of 

tlie  thing  to  be  done,  that  tlie  propriety  or  impropriety  of  issuing  a  mandamus  is  to 

be  determined. 
The  Postmaster-General,  in  the  discharge  of  those  duties  which  arc  prescribed  bylaw, 

is  not  lawfully  subject  to  the  control  of  the  President. 
The  President's  power  of  controlling  an  officer  in  the  exercise  of  his  official  functions, 

is  limited  to  those  functions  whicli  are,  by  law,  to  be  exercised  according  to  the  will 

of  tlic  President,  and  wlierc  the  order  of  the  President  would  be  a  justification  in 

law. 
A  writ  of  mandamus  is  as  much  a  means  given  to  the  executive  to  enable  him  to  cause 

the  laws  to  be  faithfully  executed,  as  a  common  capias  ad  respondendum,  or  a  fieri 
facias,  or  any  other  writ  devised  by  the  judicial  power  is,  to  enable  him  to  discharge 

that  duty. 

On  the  26th  of  May,  1837,  W.  B.  Stokes,  Richard  C.  Stock- 
ton, Lucius  W.  Stockton,  and  Daniel  Moore  filed  their  petition 
in  the  Circuit  Court  of  the  District  of  Columbia,  praying  the 
Court  to  issue  a  writ  of  mandamus  to  Amos  Kendall,  Postmaster- 
General  of  the  United  Slates,  commanding  him  to  credit  the 
petitioners  with  the  amount  awarded  to  them  by  the  Solicitor  of 
the  Treasury  of  the  United  States,  under  an  Act  of  Congress 
passed  for  their  relief  on  the  2d  of  July,  1836,  and  to  pay  the 
same  to  the  petitioners,  deducting  only  the  amount  which  shall 
be  justly  chargeable  against  the  same.  The  facts  stated  in  the 
petition  were  verified  by  the  affidavit  of  one  of  the  petitioners. 

Upon  this  petition,  on  the  same  day,  the  Court  passed  the  fol- 
lowing order. 
The  United  States  on  the  relation  of  Wil-  \  Circuit  Court  of  the 

liam  B.  Stokes,  Richard  C.  Stockton,  Lu-/      Districtof  Colum- 

cius  W.  Stockton,  and  Daniel  Moore  v./     biafor  the  County 

Amos  Kendall,  Postmaster-General  of  the  \     of  Washington. 

United  States.  ^ 

The  petition  of  the  relators,  and  the  affidavit  of  Lucius  W. 
Stockton,  one  of  them,  having  been  presented  to  the  Court,  set- 
ting forth  in  substance,  that  the  relators  having  sundry  claims 
upon  the  post-office  department  of  the  United  States  under  con- 
tracts made  by  them  with  the  late  Postmaster-General,  William 
T.  Barry,  applied  to  the  Congress  of  the  United  States  for  relief 
in  the  premises,  Avho  passed  an  act  at  the  prayer  of  the  said 
parties,  which  was  approved  on  the  2d  of  July,  1836,  in  and  by 
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which  it  was  among  other  things  provided,  "  that  the  Solicitor  of 
the  Treasury  do  examine  into  and  adjust  the  said  claims  therein 
specified,  and  that  the  Postmaster  General  credit  said  contract- 
ors with  whatever  sum  or  sums  of  money,  if  any,  the  said  soli- 
citor shall  so  decide  to  be  due  to  them,  on  account  of  such  service 
or  contract."  That  the  said  Solicitor  of  the  Treasury  did,  in 
fact,  make  such  decision  and  award,  and  did  therein  and  thereby 
find  due  to  said  relators  the  sum  of  $161,563.89  for  principal 
and  interest.  That  said  Amos  Kendall,  although  notified  of  the 
said  awards  and  decisions  did  omit  and  neglect  for  a  considerable 
period  of  time  to  carry  the  said  award,  and  the  said  Act  of  Con- 
gress into  execution,  and  did,  some  time  after,  partially  execute 
the  same  by  carrying  to  the  credit  of  the  said  relators  the  sum  of 
one  hundred  and  twenty-two  thousand  one  hundred  and  one  dol- 
lars forty-six  cents,  ($122,101.46)  leaving  of  the  said  principal 
sum,  so  awarded,  the  sum  of  $39,472.47  still  due,  which  has  not 
been  credited  or  paid,  although  requested.  That  a  correspond- 
ence took  place  between  the  relators  or  some  of  them,  and  the 
President  of  the  United  States,  and  a  memorial  was  presented,  on 
their  behalf,  to  the  Senate  of  the  United  States,  who  proceeding 
thereupon  and  upon  the  reports  of  the  Committee  of  the  Judiciary, 
passed  a  resolution  that  the  Postmaster-General  is  fully  warranted 
in  paying,  and  ought  to  pay  to  William  B.  Stokes  and  others,  re- 
spectively, the  full  amount  of  the  award  of  the  Solicitor  of  the 
Treasury.  That  said  Postmaster-General,  notwithstanding  the 
premises  and  other  facts  detailed  in  said  petition,  still  refuses, 
omits,  and  neglects  to  execute  the  said  Act  of  Congress,  and  said 
awards,  by  carrying  the  said  sum  so  withheld,  to  the  credit  of 
said  petitioners ;  wherefore  the  said  petitioners  pray  the  said 
court  to  award  the  United  States'  writ  of  mandamus,  to  be 
directed  to  the  said  Amos  Kendall, 'Postmaster-General  of  the 
United  States,  commanding  him, 

1.  That  he  shall  fully  comply  with,  obey,  and  execute  the  afore- 
said Act  of  Congress  of  July  2d,  1836,  by  crediting  the  petition- 
ers with  the  full  and  entire  sum  so  awarded  as  aforesaid,  in  con- 
formity with  the  said  award  and  decision ;  and 

2.  That  he  shall  pay  to  the  said  petitioners  the  full  amount  so 
awarded  with  interest  thereon,  deducting  only  the  amount  which 
shall  be  justly  charged  or  chargeable  to  the  said  memorialists 
against  the  same. 

Whereupon,  on  motion  of  Richard  S.  Coxe,  for  the  relators, 
and  upon  the  reading  of  the  said  petition  and  accompanying  docu- 
ments, it  is,  this  26ih  day  of  May,  1837,  ordered  by  the  said 
Circuit  Court,  that  the  said  Amos  Kendall,  Postmaster-General  of 
the  United  States,  show  cause  on  Thursday,  the  first  day  of  June 
next,  if  any  he  has,  why  the  said  writ  of  mandamus  should  not 
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issue  as  prayed  by  said  memorialists ;  and  that  a  copy  of  this 
order  be  served  on  the  said  Amos  Kendall,  Postmaster-General 
as  aforesaid. 

The  rnle  was  served  on  the  Postmaster-General,  on  the  day  of 
its  date. 

On  the  1st  of  Jime,  no  appearance  was  entered  for  him  to  show 
cause ;  but  the  following  letter  was  addressed  by  him  to  the 
chief  judge,  which  the  Court  decided  it  could  not  judicially 
notice,  as  he  did  not  appear  in  court  to  show  cause  either  person- 
ally or  by  counsel. 

"  Post-office  Department,  June  1st,  1837. 

"Hon.  William  Cranch,  Chief  Justice,  &c. 

"  Sir,  In  declining  to  appear  before  the  Circuit  Court  of  the 
District  of  Columbia,  for  the  county  of  Washington,  in  obedience 
to  ihcir  order  of  the  26th  ult.  for  the  purpose  of  showing  cause 
why  a  mandamus  should  not  issue,  commanding  me,  as  Postmas- 
ter-General, to  pay  Messrs.  Stockton  and  Stokes  and  others,  a 
sum  of  money  claimed  by  them  to  be  due  from  the  Post-office 
Department,  I  beg  you  to  be  assured  that  I  am  not  actuated  by 
any  want  of  respect  for  you  and  your  associate  judges,  personally 
or  officially,  but  altogether  by  high  public  considerations. 

"  Doubling  whether  any  portion  of  the  judiciary  of  the  United 
States,  and  much  more  whether  a  court  established  in  this  dis- 
trict for  purposes  entirely  local  could  constitutionally  inquire  into 
the  ofiEicial  conduct  of  the  President,  or  heads  of  Departments, 
who  are  responsible  through  the  process  of  impeachment,  with 
the  view  to  control  them  in  their  ministerial  functions,  I  deemed 
it  my  duty  to  ask  the  opinion  and  advice  of  the  Attorney-General 
on  the  subject.  A  copy  of  his  opinion  I  have  the  honor  to  in- 
close. 

"  As  well  for  the  reasons  given  by  him,  as  from  the  conclusions 
of  my  own  mind,  I  am  constrained  to  the  conclusion  that  your 
court  possesses  no  legal  or  constitutional  authority  to  require  the 
attendance  of  the  Postmaster-General  in  such  a  case,  and  that  in 
countenancing  the  claim  by  an  appearance  before  them,  I  should 
compromit  my  obligation  to  preserve,  unimpaired,  the  rights  of 
an  independent  department  of  the  general  government.  Very 
respectfully,  your  obedient  servant,  Amos  Kendall." 

The  opinion  of  the  Attorney-General,  inclosed  in  Mr.  Kendall's 
letter,  is  as  follows  : 

"  Attorney-General's  Office,  INIay  30th,  1837. 

"Sir,  It  appears  by  your  letter  of  the  29th  instant,  and  the 
paper  inclosed  therein,  that  application  has  been  made  by  Wil- 
liam B.  Stokes  and  others,  to  the  Circuit  Court  of  the  District  of 
Columbia,  for  the  county  of  Washington,  for  a  writ  of  mandamus 
to  be  directed  to  the  Postmaster-General  of  the  United  States, 
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directing  him  to  execute  a  certain  Act  of  Congress  in  the  mode 
specified  in  such  appHcation ;  and  that,  in  accordance  therewith, 
the  court  has  granted  a  rule  upon  the  Postmaster-General  to  show 
cause  why  such  writ  should  not  issue.  In  answer  to  your  call  for 
my  opinion  and  advice  as  to  the  jurisdiction  of  the  court  to  enter- 
tain this  procedure,  and  to  issue  the  writ  applied  for,  I  have  the 
honor  to  inform  you,  that  lam  clearly  of  opinion  that  no  such  ju- 
risdiction is  possessed  by  it. 

In  the  case  of  Mclntyre  v.  Wood,  (7  Cranch's  Reports,  504,)  a 
similar  question  was  brought  up  for  decision  in  the  Supreme  Court 
of  the  United  States,  upon  a  division  of  opinion  in  the  Circuit 
Court  for  the  District  of  Ohio,  upon  a  motion  for  a  mandamus  to 
the  Register  of  the  Land-Office  at  Marietta,  commanding  him  to 
grant  final  certificates  of  purchase  to  the  plaintiff  for  certain  lands 
in  that  State.  The  Supreme  Court  decided  that  the  Circuit  Court 
had  no  power  to  issue  such  a  writ;  the  judges  being  of  opinion, 
that  the  power  conferred  by  the  Judiciary  Act  of  1789,  [1  Stat, 
at  Large,  73,]  on  the  circuit  courts  to  issue  the  writ  of  mandamus.^ 
is  exclusively  confined  to  those  cases  in  which  it  may  be  necessary 
to  the  exercise  of  Iheir  jurisdiction.  They  considered  the  consti- 
tutional provisions  concerning  the  judicial  power  of  the  United 
States,  broad  enough  to  authorize  the  delegation  to  the  circuit 
court,  of  a  power  to  issue  writs  of  mandamus,  in  cases  where 
some  ministerial  act  is  necessary  to  the  completion  of  an  indi- 
vidual right  arising  under  laws  of  the  United  States;  but  as  the 
acts  of  Congress  delegated  no  such  power,  the  conclusion  was 
inevitable  that  it  could  not  be  exercised.  The  principle  of  this 
decision  was  recognized  in  the  subsequent  case  of  McClung  v. 
Sillimaii,  (6  Wheaton's  Reports,  598,)  and  has  never,  to  my 
knowledge,  been  called  in  question. 

Unless,  therefore,  some  power,  in  relation  to  the  writ  of  man- 
damus, has  been  delegated  to  the  Circuit  Court  for  the  county  of 
Washington,  beyond  that  possessed,  in  such  cases,  by  the  other 
circuit  courts  of  the  United  States,  the  point  must  be  regarded  as 
settled  by  the  highest  judicial  authority.  I  have  carefully  exa- 
mined the  acts  of  Congress  organizing  the  court,  and  regulating 
its  jurisdiction  ;  but  though  it  possesses  some  powers  not  dele- 
gated to  the  other  circuit  courts,  I  do  not  find  that  it  has  ever  been 
authorized,  in  express  terms,  or  by  any  general  power,  to  issue  a 
writ  of  mandamus  to  an  executive  officer  of  the  United  States.  In 
this  respect,  I  think  its  jurisdiction  the  same  with  that  of  the  other 
courts  ;  and  consequently  it  cannot  rightfully  entertain  the  proce- 
dure referred  to.  I  am,  Sir,  very  respectfully, 

your  obedient  servant, 

B.  F.  Butler." 


168  WASHINGTON. 


United  States  v.  Kendall. 


"  Hon.    Amos    Kendall,    Postmaster-General   of    the   United 
States. 

"  The  rule  to  show  cause  is  herewith  returned." 
The  Postmaster-General  not  having  appeared  to  show  cause, 
M)'.  R.  S.  Coxe,  for  the  relators,  in  support  of  the  rule,  con- 
tended, 

1.  That  the  right  of  the  relators  was  clear. 

2.  That  the  writ  of  mandamus  is  the  proper  remedy,  and 

3.  That  this  Court  has  power  and  jurisdiction  to  issue  the  writ 
in  the  present  case. 

1.  Upon  the  first  point  he  cited  the  Act  of  the  2d  of  July,  1836, 
"  for  the  relief  of  William  B.  Stokes,  Richard  C.  Stockton, 
Lucius  W.  Stockton,  and  Daniel  Moore,"  by  which  it  is  enacted, 
"  That  the  Solicitor  of  the  Treasury  be,  and  he  is  hereby  author- 
ized and  directed  to  settle  and  adjust  the  claims  of  William  B. 
Stokes  and  Richard  C.  Stockton,  of  Maryland,  and  Lucius  W. 
Stockton  and  Daniel  Moore,  of  Pennsylvania,  for  extra  services 
performed  by  them,  as  contractors  for  carrying  the  mail,  under 
and  by  virtue  of  certain  contracts  therefor,  by  them  alleged  to 
have  been  made  and  entered  into  with  them  by  William  T.  Barry, 
late  Postmaster-General  of  the  United  States  ;  and  for  this  purpose 
to  inquire  into  and  determine  the  equity  of  the  claims  of  them,  or 
any  of  them,  for  or  on  account  of  any  contract,  or  additional  con- 
tract with  the  said  Postmaster-General,  on  which  their  pay  may 
have  been  suspended  by  the  present  Postmaster-General ;  and  to 
make  them  such  allowances  therefor,  as  upon  a  full  examination 
of  all  the  evidence,  may  seem  right  according  to  the  principles  of 
equity ;  and  that  the  Postmaster-General  be,  and  he  is  hereby  di- 
rected to  credit  such  mail  contractors  with  whatever  sum  or  sums 
of  money,  if  any,  the  said  solicitor  shall  so  decide  to  be  due  to 
them  for  and  on  account  of  any  such  service  or  contract ;  and  the 
solicitor  is  hereby  authorized  to  take  testimony,  if  he  shall  judge 
it  to  be  necessary  to  do  so ;  and  that  he  report  to  Congress,  at  its 
next  session,  the  law  and  the  facts  upon  which  his  decision  has 
been  founded." 

The  act  then  provides,  that  the  solicitor  shall  not  be  authorized 
to  make  allowances  for  certain  claims  particularly  specified 
therein  ;  but  which  do  not  affect  the  present  case. 

Mr.  Coxe  then  produced  the  awards  of  the  Solicitor  of  the 
Treasury,  of  the  12th  and  23d  of  November,  1836,  amounting  to 
the  sum  of  $162,737.09,  from  which  the  solicitor  afterwards 
made  some  deductions,  leaving  still  $161,563.89  due;  of  which 
the  Postmaster-General,  in  obedience  to  the  act,  credited  the  con- 
tractors with  the  sum  of  $122,101.46,  retaining  the  residue, 
namely,  $39,472.47,  which  he  refused  to  pay  or  credit. 
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Also  a  letter-from  the  Postmaster-General  lo  President  Jack- 
son, dated  December  27,  1836,  as  follows:  — 

•'  To  the  President  of  the  United  Slates.  Sir:  I  have  read  the 
letter  of  Lucius  W.  Stockton,  in  behalf  of  himself  and  others, 
informing  you  of  the  award  of  the  Solicitor  of  the  Treasury  in 
their  favor,  and  making  the  following  allegation  and  complaint, 
namely  : 

"  '  The  Postmaster-General,  however,  withholds  from  our  credit 
and  pay,  a  large  part  of  this  award,  the  non-payment  of  which  is 
exceedingly  oppressive  to  us,  and  we  now  conceive  ourselves 
bound  in  duty  to  ourselves  and  our  creditors  to  slate  the  fact  to 
the  President,  well  knowing  his  determination  to  see,  in  all  cases, 
that  the  laws  are  carried  into  effect.' 

"  The  suspension  made  by  me  in  the  account  of  those  gentle- 
men which  produced  their  application  to  Congress  for  relief, 
amounted  to  the  sum  of  $122,101.46. 

"  The  Solicitor  of  the  Treasury  has  awarded  them  under  the 
act  for  their  relief,  the  sum  of  $162,727.05. 

"  I  have  directed  them  lo  be  paid,  under  that  award,  and  in 
obedience  to  the  law,  the  sum  of  $122,101.46,  being  the  entire 
amount  suspended  and  referred  to  Congress.  The  remainder  of 
the  award,  $40,625.59,  is  made  up  of  claims  which  may  be  di- 
vided into  three  classes,  namely  : 

"  1.  An  extension  of  certain  allowances  from  the  Isl  of  April  to 
the  31st  of  December,  1835,  for  alleged  extra  services,  $26,862.00 

"2.  Interest,  ^  -6,894.93 

"  3.  The  amount  of  certain  claims  for  extra  services, 
most,  if  not  all  of  which  had  been  presented   to   my 
predecessor,  and  rejected  by  him,  6,868.66 


"  In  all,  the  sum  of  $40,625.59 

"In  my  opinion  the  Act  of  July  2,  1836,  authorized  the  Solicitor 
to  examine  and  decide  upon  the  claims  which  had  been  suspended 
by  me,  and  no  others.  Such  was  my  impression  when  the  act 
passed,  and  such  is  believed  to  have  been  the  intention  of  those 
who  passed  it. 

"In  obedience  to  the  mandate  of  the  law  I  have  paid  those  gen- 
tlemen ^122,101.46,  although  I  have  yet  to  be  convinced  that 
they  had  the  least  claim  in  law  or  equity  to  one  sixth  part  of  that 
sum.  When  the  law  requires  it  of  me,  I  shall,  with  equal  prompti- 
tude, pay  the  remaining  $40,625.59,  although  satisfied  that  not 
one  cent  of  it  is  justly  due. 

"  I  beg  leave  respectfully  to  suggest,  that,  inasmuch  as  Congress 
is  now  in  session,  the  appropriate  resort  for  the  parties  complaint 
ing  is  lo  that  body  for  an  explanatory  act,  which,  if  it  confirm  the 
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opinion  of  the  Solicitor,  I  shall  implicitly  obey.  With  the  highest 
respect,  your  obedient  servant,  Amos  Kendall. 

"P.  S.  Since  the  award  was  received,  and  in  part  executed,  a 
letter  has  been  received  from  the  Solicitor  reversing  his  decision 
on  sundry  items,  amounting  to  $1,163.16,  and  reducing  the  amount 
awarded  by  that  sum.    Mr.  Stockton's  letter  is  herewith  returned." 

This  letter  was  transmitted  by  the  President  to  Mr.  L.  W. 
Stockton,  with  the  following  indorsement : 

"Washington  City,  December,  1836.  Sir,  —  On  the  receipt  of 
your  letter  of  the  26th  instant,  I  lost  no  time  in  referring  it  to  the 
Postmaster-General  for  his  report.  Having  received  that  report 
I  hasten  to  forward  it  to  you  forthwith. 

"  It  appearing  that  there  is  a  difference  of  opinion  between  the 
Solicitor  and  the  Postmaster-General  upon  the  extent  of  the  refer- 
ence, under  the  law,  to  the  Solicitor  ;  the  Postmrfster-General  hav- 
ing yielded  to  what  he  believes  to  be  all  that  was  submitted  by 
the  law  to  the  Solicitor's  decision,  and  paid  the  same.  But  Con- 
gress being  now  in  session,  and  the  best  expounder  of  the  intent 
and  meaning  of  their  own  law,  I  think  it  right  and  proper,  under 
existing  circumstances,  to  refer  it  to  that  body  for  their  decision. 
I  deem  this  course  proper,  as  the  difference  in  opinion  about  the 
extent  of  the  submission  under  the  law  arises  between  the  head  of 
the  Post-Office  Department,  and  the  Solicitor  of  the  Treasury  ; 
and  as  it  appears  that  the  Solicitor  has  reversed,  in  part,  his  deci- 
sion and  award.     Yours  respectfully,  Andrew   Jackson. 

"Mr.  Lucius  W.  Stockton,  acting  for  himself  and  others." 

Also  the  memorial  of  these  relators  to  Congress  on  the  od  of 
January,  1837,  referred  by  the  Senate  to  the  Committee  on  the 
Judiciary,  with  the  report  of  the  Solicitor,  made  to  Congress  on 
the  26lh  of  December,  1836. 

Also  the  opinion  of  Mr.  Butler,  the  Attorney-General,  of  the 
31st  of  October,  1836,  confirming  that  of  the  Solicitor  of  the 
Treasury  as  to  the  extent  of  the  submission  under  the  Act  of 
July  2,  1836. 

Also  the  report  of  the  committee  of  the  Senate  made  on  the 
20ih  of  January,  1837,  confirming  the  opinions  of  the  Solicitor 
and  the  Attorney-General  as  to  the  extent  of  the  submission,  and 
concluding  with  the  following  resolution,  which  was  unanimously 
adopted  by  the  Senate. 

^^  Resolved,  That  the  Postmaster-General  is  fully  warranted  in 
paying,  and  ought  to  pay  to  William  B.  Stokes  and  others,  re- 
spectively, the  lull  amount  of  the  award  of  the  Solicitor  of  the 
Treasury." 

Also  a  correspondence  between  the  Postmaster-General  and 
Mr.  Grundy,  the  chairman  of  the  committee  of  the  Senate  in  rela- 
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tion  to  that  report ;  the  message  of  the  President  of  the  United 
Stales  to  the  Senate  of  the  15th  of  February,  1837 ;  and  the  fur- 
ther report  of  the  same  committee,  made  on  the  17lh  of  February, 
1837,  confirming  their  former  report  and  the  resolutions  previously 
adopted. 

From  these  documents,  Mr.  Coxe  contended  that  the  right  of 
the  relators  was  clear. 

2.  The  second  question  is,  Whether  the  writ  of  mandamus  is 
the  proper  remedy. 

Upon  this  question  Mr.  Coxe  cited  the  case  of  Marbury  v.  Ma- 
dison, 1  Cranch,  162-166;  Commonwealth  v.  Johnson,  2  Binnev, 
275  ;  The  Post-Office  Law  of  March  3,  1825,  and  that  of  July  2, 
1836,  §  22,  and  the  previous  acts  respecting  the  Post-Ollioe  ; 
2  Davis's  Abridgment,  435;  Osborn  v.  Bank  of  the  UnUed  States, 
9  Wheat.  825 ;  Bank  of  the  United  States  v.  The  Planters  Bank, 
9  Wheat.  904  ;  Story  on  the  Constitution  of  the  United  Slates,  626, 
§  879 ;  Rawle  on  the  Constitution,  156  ;  Burr's  Trial,  vol.  i.  p.  108. 

3.  The  third  question  is,  Whether  this  Court  has  the  power 
and  jurisdiction  to  issue  the  writ  o{ mandamus  in  this  case. 

In  considering  this  question  Mr.  Coxe  referred  to  the  cases  of 
Mrlntire  v.  Wood,  7  Cranch,  504  ;  MeClung-  v.  Siltiman,  6  Wheat. 
598  ;  Story  on  the  Constitution,  608,  609,  610,  and  United  States 
V.  Arredondo,  6  Peters,  709. 

Craxch,  C.  J.,  delivered  the  opinion  of  the  Court  upon  the  peti- 
tion for  a  writ  of  mandamus. 

The  material  facts  stated  in  the  affidavit  upon  Avhich  the  rule 
was  founded,  are  substantially  as  follows  : 

By  the  Act  of  Congress  of  the  2d  of  July,  1836,  [6  Slat,  at 
Large,  665,]  "for  the  relief  of  William  B.  Stokes,  Richard  C. 
Stockton,  Lucius  W.  Stockton,  and  Daniel  Moore,"  the  Solicitor 
of  the  Treasury  was  authorized  and  directed  to  settle  and  adjust 
their  claims  for  extra  services  as  contractors  for  carrying  the  mail 
under  certain  contracts  made  with  them  by  Mr.  Barry,  the  late 
Postmaster-General ;  and  for  that  purpose  to  inquire  into  and 
determine  the  equity  of  their  claims  for  and  on  account  of  any 
contract  with  the  said  Postmaster-General  on  which  their  pay  had 
been  suspended  by  the  present  Postmaster-General,  and  to  make 
them  such  allowances  therefor,  as  upon  a  full  examination  of  all 
the  evidence  might  seem  right  according  to  the  principles  of 
equity;  "And  that  the  Postmaster-General  be  and  he  is  hereby 
directed  to  credit  such  mail  contractors  with  whatever  sum  or 
sums  of  money,  if  any,  the  said  Solicitor  shall  so  decide  to  be  due 
to  them  for  or  on  account  of  any  such  service  or  contract." 

The  Solicitor  decided  the  sum  of  ^161,563.89  to  be  due  to 
them.     The  Postmaster-General  has  credited  them  with  the  sum 
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of  $122,101.46  only,  and  refuses  lo  credit  ihem  with  the  residue 
of  tiie  sum  so  decided  to  be  due  to  them,  being  $39,492.47. 

These  fads,  not  being  denied,  must,  for  the  present,  be  taken 
to  be  true  ;  and  tlie  first  question  is,  whether  this  Court,  in  such  a 
case,  has  power  and  aiUhority  to  issue  a  writ  of  mandamus  com- 
manding the  Posttnaster-General  to  credit  the  said  mail  contract- 
tors,  Si()c;klon,  Stokes,  and  others,  with  the  sum  or  sums  of  money 
decided  by  the  Solicitor  of  the  Treasury  to  be  due  to  them  for 
and  on  account  of  the  services  or  contracts  mentioned  in  the  said 
Act  of  Congress  of  the  2d  of  July,  1836,  [6  Stat,  at  Large,  665.] 

The  duty  of  the  Postmaster-General  under  thai  act  is  clear  and 
absolute,  leaving  him  no  discretion.  It  is  a  duty,  in  the  execu- 
tion of  which  tlie  private  rights  of  individuals  are  concerned  ;  and 
the  party  ao;ainst  whom  tlie  right  is  claimed  is  resident  within 
this  district  and  county. 

The  right  of  the  relators  and  the  duty  of  the  Postmaster-Gen- 
eral appearing  to  be  clear  and  absolute,  the  question  arises,  Do 
the  laws  alford  a  remedy  ? 

If  this  had  been  a  case  against  a  State  officer,  arising  upon  a 
statute  of  a  State  iiv  which  the  common  law  of  England  had  been 
adopted,  it  would  be  a  clear  case  for  a  mandamus,  because  the 
relators  could  not  have  any  other  specific  remedy,  nor  any  other 
remedy  equivalent  to  a  specific  remedy,  according  to  the  forms  of 
the  common  law. 

But  it  is  stiggested  that  this  Court  has  no  power  to  issue  a  man- 
damus in  such  a  case,  because  the  other  circuit  courts  of  the 
Uiiiied  Slates  have  no  such  power;  according  to  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  cases  of  Mclnlire 
V.  Wood,  7  Cranch,  504,  and  3IcC/iuig-  v.  Silliman,  6  Wheat. 
598. 

To  understand  the  opinions  of  the  Supreme  Court,  in  those 
cases,  it  may  be  necessary  to  state  the  language  of  the  eleventh 
and  fourteenth  sections  of  the  Judiciary  Act  of  1789,  [1  Stat,  at 
Large  73,]  to  which  Mr.  Justice  Johnson,  who  delivered  those 
ojiiiiioiis,  refers. 

Tlie  words  of  the  eleventh  section,  so  far  as  they  relate  to  this 
subject,  are,  "  That  the  circint  courts  shall  have  original  cogni- 
zance, concurrent  with  the  courts  of  the  several  Slates,  of  all  suits 
of  a  civil  nature,  at  common  law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of  five 
hundred  dollars,  and  the  United  Slates  are  plaintiffs  or  pelition- 
ers  ;  or  an  alien  is  a  party  ;  or  the  suit  is  between  a  citizen  of  the 
State  where  the  suit  is  brought  and  a  citizen  of  another  Slate." 

The  words  of  the  fourieenth  section  are,  "  That  all  the  before- 
mentioned  courts  shall  have  power  to  issue   writs  of  scire  facias, 
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habeas  corpus,  and  all  other  writs,  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of  iheir  respect- 
ive jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
law." 

The  Constitution  of  the  United  States,  (Art.  3,  >§)  2,)  provides, 
that  "  The  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  Constitution,  the  laws  of  the  United 
Stales  and  treaties  made,  or  which  shall  be  made,  under  their  au- 
thority ;  to  all  cases  affectino:  ambassadors,"  &c. 

The  case  of  Mclnlire  v.  Wood,  came  up  to  the  Supreme  Court 
of  the  United  States  from  the  Circuit  Court  of  Ohio,  upon  a  certi- 
ficate stating  that  the  judges  of  that  court  were  divided  in  opinion 
upon  the  question  whether  that  court  had  power  to  issue  a  writ  of 
mandamus  to  the  register  of  a  land-office  in  Ohio,  commanding 
him  to  issue  a  final  certificate  of  purchase  to  the  plaintiff  for  cer- 
tain lands  in  that  Slate. 

Mr.  Justice  Johnson,  in  delivering  the  opinion  of  the  Supreme 
Court  of  the  United  States,  said, 

"  This  Court  is  of  opinion  that  the  Circuit  Court  did  not  possess 
the  power  to  issue  the  mandamus  moved  for. 

'•Independent  of  the  particular  objections  which  this  case  pre- 
sents from  its  involving  a  question  of  freehold,  we  are  of  opinion 
that  the  power  of  the  circuit  courts  to  issue  a  writ  of  mandamus, 
is  confined  exclusively  to  cases  in  which  it  may  be  necessary  for 
the  exercise  of  their  jurisdiction. 

"  Had  the  eleventh  section  of  the  Judiciary  Act  covered  the 
whole  ground  of  the  Constitution,  there  would  be  much  reason 
for  exercising  this  power  in  many  cases  wherein  some  ministerial 
act  is  necessary  to  the  completion  of  an  individual  right  arising 
under  the  laws  of  the  United  States ;  and  the  fourteenth  section 
of  the  same  act  would  sanction  the  issuing  of  .the  writ  for  such  a 
purpose  ;  but  although  the  judicial  power  of  the  United  Slates  ex- 
tends to  cases  arising  under  the  laws  of  the  United  States,  the 
legislature  has  not  thought  proper  to  delegate  the  exercise  of  that 
power  to  its  circuit  courts,  except  in  certain  specified  cases." 

Here  it  is  evident  that  the  Supreme  Court  do  not  deny  the 
power  of  the  circuit  courts  to  issue  the  writ  o{  mandamus  in  some 
cases,  but  say  that  the  power  is  confined  exclusively  to  those 
cases  in  which  it  may  be  necessary  to  the  exercise  of  their  juris- 
diction. If,  then,  a  case  should  occur  in  which  a  writ  of  manda- 
mus should  be  necessary  to  the  exercise  of  the  jurisdiction  of  a 
circuit  court  of  the  United  Slates,  it  would  seem  that  that  court 
might  issue  it.  And  the  Supreme  Court  says,  further,  that  "  had 
the  eleventh  section  of  the  Judiciary  Act  covered  the  whole 
ground  of  the  Constitution,"  that  is  to  say,  (as  we  understand  the 
15* 
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opinion,)  that  if  that  section  had  given  to  the  circuit  conrts  cogni- 
zance of  all  cases  in  law  and  equity  arising  under  the  Constitniion 
and  laws  of  the  United  Slates,  "  there  would  have  been  much 
reason  for  exercising  this  power  in  many  cases  ;  "  "  and  the  four- 
teenth section,"  which  gives  them  power  to  issue  all  writs  neces- 
sary for  the  exercise  of  their  jurisdiction,  and  agreeable  lo  the 
principles  and  usages  of  law,  "  would  sanction  the  issuing  of  the 
writ  for  such  a  purpose." 

But  Congress,  in  giving  jurisdiction  to  this  court  by  the  5th  sec- 
tion of  the  Act  of  the  27lh  of  February,  1801,  [2  Stat,  at  Large, 
103,]  ''  concerning  the  District  of  Columbia,"  has  covered  the  whole 
ground  of  the  Constitution,  and  much  more  ;  with  the  exception  of 
those  cases  only  in  which  exclusive  jurisdiction  is  given  by  the  Con- 
stitution or  Acts  of  Congress,  to  the  Supreme  Court  of  the  United 
States,  or  to  the  District  Courts  of  the  United  States.  With  that 
single  exception,  this  Circuit  Court  of  the  District  of  Columbia  has 
cognizance  of  all  cases  in  law  and  equity,  whether  arising  under  the 
Constitution  or  laws  of  the  United  States,  or  under  the  adopted 
laws  of  Virginia  and  Maryland,  with  the  only  condition  that  one 
of  the  parties  shall  be  resident,  or  found  within  the  district. 

The  words  of  that  section,  (the  fifth  section  of  the  Act  of  the 
27th  of  February,  ISOl,)  are, 

"  That  the  said  court,"  (the  Circuit  Court  of  the  District  of 
Columbia,)  "shall  have  cognizance  of  all  crimes  and  ofl'ences 
committed  within  the  said  district,  and  of  all  cases  in  law  and 
equity  between  parties,  both  or  either  of  which  shall  be  resident, 
or  shall  be  found  within  the  said  district;  and  also  of  all  actions 
or  suits  of  a  civil  nature  at  common  law  or  in  equity  in  which  the 
United  States  shall  be  plaintiffs  or  complainants  ;  and  of  all 
seizures  on  land  or  water  ;  and  all  penalties  and  forfeitures  made, 
arising,  or  accruing  under  the  laws  of  the  United  States." 

This  Court,  therefore,  is  in  that  condition  in  which  the  Supreme 
Court,  in  the  case  of  Mclnlirc  v.  Wood,  say,  "there  would  be 
much  reason  for  exercising  this  power  in  many  cases  wherein 
some  ministerial  act  is  necessary  to  the  completion  of  an  indivi- 
dual right  under  the  laws  of  the  United  States  ;  and  the  fourteenth 
section  of  the  Judiciary  Act  would  sanction  the  issuing  of  the  writ 
for  that  purpose." 

Here  is  a  case  in  which  a  ministerial  act  is  necessary  to  the 
completion  of  an  individual  right  under  the  laws  of  the  United 
Slates. 

The  right  of  the  relators,  and  the  obligation  of  the  Postmaster- 
General  are  clear  and  absolute.  It  is  a  case  in  law  ;  and  the  only 
appropriate  remedy  is  a  writ  o{ mandamus.  This  is  the  only  judi- 
cial tribunal  which  can  take  original  cognizance  of  the  case  and 
apply  the  proper  remedy. 
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How,  then,  can  this  Court  refuse  it  ?  To  refuse  it  would  be  a 
denial  of  justice. 

If  it  be  a  case  for  a  writ  of  mandamus,  the  relators  are  as  much 
entitled  to  it  as  any  other  person  would  be  entitled  to  a  writ  of 
capias  in  a  common  action  of  assumpsit  against  an  individual.  If 
the  law  gives  them  a  right,  it  gives  them  a  remedy  in  some  form. 
The  only  question,  then,  is,  what  is  the  proper  form  7 

There  are  various  writs  to  bring  parties  and  their  cases  before 
the  court.  The  selection  of  the  writ  depends  upon  the  nature  of 
the  case.  Neither  an  action  upon  the  case,  nor  o[  assumpsit,  (if  it 
could  be  maintained,)  nor  an  indictment,  could  give  the  relators  a 
specific  remedy. 

Their  right  might,  perhaps,  be  tried  in  some  such  form  of  action, 
but  it  would  not  give  them  a  specific  remedy,  nor  a  remedy  which 
would  be  certainly  adequate  to  a  specific  remedy. 

The  proceeding  by  mandamus  is  a  remedy  given  by  that  com- 
mon law  which  was  in  force  in  Maryland  and  Virginia  on  the 
27lh  of  February,  1801,  and  continued  in  force  in  this  district  by 
the  Act  of  Congress  of  that  date,  and  which  is  still  in  force  here. 
If  a  case  is  made  out,  in  which,  according  to  that  law,  the  pro- 
ceeding by  mandamus  is  the  proper  remedy,  this  Court  is  bound 
to  grant  it. 

The  Supreme  Court,  in  the  case  of  Marbury  v.  Madison, 
(1  Cranch,  163,)  say,  "The  very  essence  of  civil  liberty  certainly 
consists  in  the  right  of  every  individual  to  claim  the  protection  of 
the  laws  whenever  he  receives  an  injury." 

"One  of  the  first  duties  of  government  is  to  afibrd  that  protec- 
tion. In  Great  Britain  the  king  himself  is  sued  in  the  respectful 
form  of  a  petition,  and  he  never  fails  to  comply  with  the  judgment 
of  his  court.  In  the  third  volume  of  his  Comtnentaries,  page  23, 
Blackstojie  states  two  cases  ia  which  a  remedy  is  afforded  by 
mere  operation  of  law ;  '  in  all  other  cases,'  he  says,  'it  is  a 
general  and  indisputable  rule,  that  where  there  is  a  legal  right 
there  is  also  a  legal  remedy  by  suit  or  action  at  law,  whenever 
that  right  is  invaded.'  And  afterwards,  in  page  109  of  the  same 
volume,  he  says,  'I  am  next  to  consider  such  injuries  as  are  cog- 
nizable by  the  courts  of  common  law,  and  herein  I  shall  for  the 
present  only  remark  that  all  possible  injuries  whatsoever  that  did 
not  fall  within  the  exclusive  cognizance  of  either  the  ecclesiastical, 
military,  or  maritime  tribunals,  are,  for  that  very  reason,  within 
the  cognizance  of  the  common  law  courts  of  justice  ;  for  it  is  a 
settled  and  invariable  principle  in  the  laws  of  England,  that  every 
right  when  withheld,  must  have  a  remedy,  and  every  injury  its 
proper  redress. 

"  The  government  of  the  United  States  has  been  emphatically 
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termed  a  government  of  laws,  and  not  of  men.  It  will  certainly 
cease  to  deserve  this  high  appellation,  if  the  laws  furnish  no  re- 
medy for  the  violation  of  a  vested,  legal  right.  If  this  obloquy  is 
to  be  cast  on  the  jurisprudence  of  our  country,  it  must  arise  from 
the  peculiar  character  of  the  case.  It  behooves,  then,  to  inquire 
whether  there  be,  in  its  composition,  any  ingredient  which  shall 
exempt  it  from  legal  investigation,  or  exclude  the  injured  party 
from  legal  redress." 

The  Chief  Justice  then  goes  on  to  show  that  it  was  not  a  case 
of  damnum  absque  injurid,  and  says,  "Is  it  in  the  nature  of  the 
transaction  ?  Is  the  act  of  delivering  or  withholding  a  commHs- 
sion  to  be  considered  as  a  mere  political  act,  belonging  to  the 
executive  department  alone,  for  the  performance  of  which  entire 
confidence  is  placed,  by  our  Constitution,  in  the  supreme  execu- 
tive ;  and  for  any  misconduct  respecting  which,  the  injured  indi- 
vidual has  no  remedy  ?  That  there  may  be  such  cases  is  not  to 
be  questioned  ;  but  that  every  act  of  duty,  to  be  performed  in  any 
of  the  great  departments  of  government,  constitutes  such  a  case, 
is  not  to  be  admitted. 

"By  the  act  concerning  invalids,  passed  in  June,  1794,  (vol.  iii. 
p.  112,)  the  Secretary  at  War  is  ordered  to  place  on  the  pension 
list  all  persons  whose  names  are  contained  in  a  report  previously 
made  by  him  to  Congress.  If  he  should  refuse  to  do  so,  would 
the  wounded  veteran  be  without  remedy  ?  Is  it  to  be  contended 
that  where  the  law,  in  precise  terms,  directs  the  performance  of 
an  act  in  which  an  individual  is  interested,  the  law  is  incapable  of 
securing  obedience  to  its  mandate  ? 

"Is  it  on  account  of  the  character  of  the  person  against  whom 
the  complaint  is  made  ?  Is  it  to  be  contended  that  the  heads  of 
departments  are  not  amenable  to  the  laws  of  their  country  ? 
Whatever  the  practice  on  particular  occasions  may  be,  the  theory 
of  this  principle  will  certainly  never  be  maintained.  No  act  of 
the  legislature  confers  so  extraordinary  a  privilege,  nor  can  it  de- 
rive countenance  from  the  doctrines  of  the  common  law. 

"After  stating  that  personal  injury  from  the  king  to  a  subject  is 
presumed  to  be  impossible,  Blackstone,  (vol.  iii.  p.  255,)  says, 
'But  injuries  to  the  rights  of  property  can  scarcely  be  committed 
by  the  crown  without  the  intervention  of  its  officers ;  for  whom, 
the  law,  in  matters  of  right,  entertains  no  respect  or  delicacy,  but 
furnishes  various  methods  of  detecting  errors  and  misconduct  of 
those  agents,  by  whom  the  king  has  been  deceived  and  induced  to 
do  a  temporary  injustice.' 

"  By  the  act  passed  in  1796  authorizing  the  sale  of  the  lands 
above  the  mouth  of  Kentucky  River,  (vol.  iii.  p.  299,)  the  pur- 
chaser, on  paying  his  purchase-money,  becomes  completely  enti- 
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lied  to  the  property  purchased  ;  and  on  producing  to  the  Secre- 
tary of  State  the  receipt  of  the  treasurer  upon  a  certificate  required 
by  the  law,  the  Pre:?ident  of  the  United  States  is  authorized  to 
grant  him  a  patent.  It  is  further  enacted  that  all  patents  shall  be 
countersigned  by  the  Secretary  of  State,  and  recorded  in  his  office. 
If  the  Secretary  of  State  should  choose  to  withhold  this  patent,  or, 
the  patent  being  lost,  should  refuse  a  copy  of  it,  can  it  be  imagined 
that  the  law  furnishes  to  the  injured  person  no  remedy  ?  It  is 
not  believed  that  any  person  whatever  would  attempt  to  maintain 
such  a  proposition.  It  follows,  then,  that  the  question,  whether 
the  legality  of  an  act  of  the  head  of  a  department  be  examinable 
in  a  court  of  justice,  or  not,  must  always  depend  upon  the  nature 
of  the  act. 

"If  some  acts  be  examinable,  and  others  not,  there  must  be 
some  rule  of  law  to  guide  the  court  in  the  exercise  of  its  jurisdic- 
tion. In  some  instances  there  may  be  difficulty  in  applying  the 
rule  to  particular  cases;  but  there  cannot,  it  is  believed,  be  much 
difficulty  in  laying  down  the  rule. 

"By  the  Constitution  of  the  United  Slates  the  President  is  in- 
vested with  certain  important  political  powers,  in  the  exercise  of 
which  he  is  to  use  his  own  discretion,  and  is  accountable  only  to 
his  country  in  his  political  character,  and  to  his  own  conscience. 
To  aid  him  in  the  performance  of  these  duties,  he  is  authorized  to 
appoint  certain  officers,  who  act  by  his  authority,  and  in  conform- 
ity with  his  orders. 

"In  such  cases,  their  acts  are  his  acts;  and,  whatever  opinion 
may  be  entertained  of  the  manner  in  which  executive  discretion 
may  be  used,  still  there  exists,  and  can  exist,  no  power  to  control 
that  discretion.  The  subjects  are  political.  They  respect  the 
nation,  not  individual  righls,  and  being  intrusted  to  the  executive, 
the  decision  of  the  executive  is  conclusive.  The  application  of 
this  remark  will  be  perceived  by  adverting  to  the  Act  of  Congress 
for  establishing  the  department  of  foreign  affairs.  This  officer,  as 
his  duties  were  prescribed  by  that  act,  is  to  conform  precisely  to 
the  will  of  the  President.  He  is  the  mere  organ  by  whom  that 
will  is  communicated.  The  acts  of  such  an  officer,  as  an  officer, 
can  never  be  examinable  by  the  courts. 

"But  when  the  legislature  proceeds  to  impose  on  that  oificer 
other  duties;  when  he  is  directed  peremptorily  to  perforin  certain 
acts;  when  the  rights  of  individuals  are  dependent  on  the  per- 
formance of  those  acts ;  he  is  so  far  the  officer  of  the  law  ;  is 
amenable  to  the  laws  for  his  conduct  ;  and  cannot,  at  his  discre- 
tion, sport  away  the  vested  rights  of  others. 

"  The  conclusion  from  this  reasoning,  is,  that,  where  the  heads 
of  departments  are  the   political  or  confidential  agents   of  the 
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executive,  merely  to  execute  the  will  of  the  President,  or  rather 
to  act  in  cases  in  which  the  executive  possesses  a  conslilntional  or 
legal  discretion,  nothing  can  be  more  perfectly  clear,  than  that 
their  acts  are  only  politically  examinable.  But  where  a  specific 
duty  is  assigned  tiy  law,  and  individual  rights  depend  upon  the 
performance  of  that  duly,  it  seems  equally  clear  that  the  indivi- 
dual who  considers  himself  injured,  has  a  right  to  resort  to  the 
laws  of  his  country  for  a  remedy. 

"  If  this  be  the  rule,  let  us  inquire  how  it  applies  to  the  case 
under  the  consideration  of  the  court. 

"  The  power  of  nominating  to  the  senate,  and  the  power  of 
appointing  the  person  nominated,  are  political  powers,  to  be  exer- 
cised by  the  President,  according  to  his  own  discretion.  When 
he  has  made  an  appointment,  he  has  exercised  his  whole  power, 
and  his  discretion  has  been  completely  applied  to  the  case.  If,  by 
law,  the  officer  be  removable  at  the  will  of  the  President,  then  a 
new  appointment  may  be  immediately  made,  and  the  rights  of 
the  oflicer  are  terminated.  But  as  a  fact  which  has  existed  can- 
not be  made  never  to  have  existed,  the  appointment  cannot  be 
annihilated  ;  and,  consequently,  if  the  otFicer  is  by  law  not  re- 
movable at  the  will  of  the  President,  the  rights  he  has  acquired 
are  protected  by  the  law,  and  are  not  resumable  by  the  President. 
They  cannot  be  extinguished  by  executive  authority,  and  he  has 
the  privilege  of  asserting  them  in  like  manner  as  if  they  had  been 
derived  from  any  other  source. 

"  The  question  whether  a  right  has  vested  or  not,  is,  in  its 
nature,  judicial,  and  must  be  tried  by  the  judicial  authority.  If, 
for  example,  Mr.  INIarbnry  had  taken  the  oaths  of  a  magistrate, 
and  proceeded  to  act  as  one,  in  consequence  of  which  a  suit  had 
been  instituted  against  him,  in  which  his  defence  had  depended 
on  his  being  a  magistrate,  the  validity  of  his  appointment  must 
have  been  determined  by  judicial  authority. 

"  So,  if  he  conceives  that,  by  virtue  of  his  appointment,  he  has 
a  legal  right  either  to  the  commission  which  has  been  made  out 
for  him,  or  to  a  copy  of  that  commission,  it  is  equally  a  question 
examinable  in  a  court,  and  the  decision  of  the  court  upon  it,  must 
depend  on  the  opinion  entertained  of  his  appointment. 

"  That  question  has  been  discussed,  and  the  opinion  is,  that  the 
latest  point  of  time  which  can  be  taken  as  that  at  which  the 
appointment  was  complete,  and  evidenced,  was  when,  afier  the 
signature  of  the  President,  the  seal  of  the  United  States  was 
affixed  to  the  commission.    Il  is,  then,  the  opinion  of  the  Court, 

"1st.  That  by  signing  the  commission  of  Mr.  Marbury,  the 
President  of  the  United  States  appointed  him  a  justice  of  peace 
for  the  county  of  Washington,  in  the  District  of  Columbia  ;  and 
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ihat  the  seal  of  the  United  Slates,  affixed  thereto  by  the  Secre- 
tary of  Slate,  is  conclusive  testimony  of  the  verily  of  the  signa- 
ture, and  of  the  eonnplelion  of  the  appointment ;  and  that  the 
appointment  conferred  on  him  a  legal  right  to  the  office  for  the 
space  of  five  years. 

"2d.  That,  having  his  legal  title  to  the  office,  he  lias  a  conse- 
quent right  to  the  commission  ;  a  refusal  to  deliver  which  is  a 
plain  violation  of  that  righl,  for  which  the  laws  of  his  country 
alTord  him  a  remedy. 

"  II  remains  to  be  inquired  whether, 

"3cl.  He  is  entiiled  to  the  remedy  for  which  he  applies. 

"  This  depends  on, 

"  1st.   The  nature  of  the  writ  applied  for  ;  and, 

"  2(1.  The  power  of  this  court. 

"  Ist.  The  nature  of  the  writ. 

"  Blnckstone,  in  the  third  volume  of  his  Commentaries,  page 
110,  defines  a  tnandamus  to  be  'a  command  issuing  in  ihe  king's 
name  from  the  Court  of  King's  Bench,  and  directed  to  any  person, 
corporation,  or  inferior  court  of  judicature  within  the  king's 
doininions,  requiring  them  to  do  some  particular  thing  therein 
specified,  which  appertains  to  their  office  and  duty,  and  which  the 
Court  of  King's  Bench  has  previously  determined,  or  at  least  sup- 
poses to  be  consonant  to  right  and  justice.' 

"  Lord  Mansfield,  in  3  Burrow,  1266,  in  the  case  of  The  King" 
v.  Baker  el  al.,  slates,  with  much  precision  and  explicitness,  the 
cases  ni  which  this  writ  may  be  used.  '  Whenever,'  says  that  very 
able  judge,  '  there  is  a  right  to  execute  an  olfice,  perform  a  ser- 
vice, or  exercise  a  franchise,  (more  especially  if  it  be  in  a  matter 
of  public  concern,  or  aitend(;d  with  profit,)  and  a  person  is  kept 
out  of  possession,  or  dispossessed  of  such  right,  and  has  no  other 
specific  legal  remedy,  this  court  ought  to  assist  by  mandamus, 
upon  reasons  of  justice,  as  the  writ  expresses,  and  upon  reasons 
of  public  policy,  to  preserve  peace,  order,  and  good  governincnt.' 
In  ihe  same  case  he  says,  '  this  writ  ought  to  be  used  upon  all 
occasions  where  the  law  has  established  no  specific  remedy,  and 
where  in  justice  and  good  government  there  ought  to  be  one.' 

"In  addition  to  the  authorities  now  particularly  cited,  many 
others  were  relied  on  at  the  bar,  which  show  how  far  the  practice 
has  conformed  to  the  general  doctrines  that  have  been  just  quoted. 

"  This  writ,  if  awarded,  would  be  directed  to  an  officer  of 
government,  and  its  mandate  to  him  would  be,  to  use  the  words 
of  Blackstone,  '  to  do  a  particular  thing  therein  specified,  which 
appertains  to  his  office  and  duty,  and  which  the  court  has  pre- 
viously determined,  or  at  least  supposes  to  be  consonant  to  right 
and  justice.'     Or,  in  the  words  of  Lord  Mansfield,  the  applicant. 
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in  this  case  has  a  right  to  execute  an  office  of  public  concern,  and 
is  kept  out  of  possession  of  that  right. 

"  These  circumstances  certainly  concur  in  this  case. 

"  Siill,  to  render  the  mandamus  a  proper  remedy,  the  officer  to 
whom  it  is  to  be  directed,  must  be  one  to  whom,  on  legal  princi- 
ples, such  writ  may  be  directed  ;  and  the  person  applying  for  it 
must  be  without  any  other  specific  and  legal  remedy. 

"  1.  With  respect  to  the  officer  to  whom  it  would  be  directed. 
The  intimate  political  relation  subsisting  between  the  President  of 
the  United  States  and  the  heads  of  departments,  necessarily  ren- 
ders any  legal  investigation  of  the  acts  of  one  of  those  high  offi- 
cers peculiarly  irksome,  as  well  as  delicate ;  and  excites  some 
hesitation  with  respect  to  the  propriety  of  entering  into  such  invest- 
igation. Impressions  are  often  received  without  much  reflection 
or  examination,  and  it  is  not  wonderful  that  in  such  a  case  as  this, 
the  assertion,  by  an  individual,  of  his  legal  claims  in  a  court  of 
justice,  to  which  claims  it  is  the  duty  of  that  court  to  attend, 
should,  at  first  view,  be  considered  by  some  as  an  attempt  to 
intrude  into  the  cabinet,  and  to  intermeddle  with  the  prerogatives 
of  the  executive. 

"  It  is  scarcely  necessary  for  the  court  to  disclaim  all  preten- 
sions to  such  a  jurisdiction.  An  extravagance,  so  absurd  and 
excessive,  could  not  have  been  entertained  for  a  moment.  The 
province  of  the  court  is,  solely,  to  decide  on  the  rights  of  indi- 
viduals, not  to  inquire  how  the  executive,  or  executive  oflicers 
perform  duties  in  which  they  have  a  discretion.  Questions  in 
their  nature  political,  or  which  are,  by  the  Constitution  and  laws, 
submitted  to  the  executive,  can  never  be  made  in  this  court. 

"  But,  if  this  be  not  such  a  question  ;  if,  so  far  from  being  an 
intrusion  into  the  secrets  of  the  cabinet,  it  respects  a  paper  which, 
according  to  law,  is  upon  record,  and  to  a  copy  of  which  the  law 
gives  a  right,  on  the  payment  of  ten  cents  ;  if  it  be  no  intermed- 
dling with  a  subject  over  which  the  executive  can  be  considered 
as  having  exercised  any  control ;  what  is  there  in  the  exalted 
station  of  the  officer,  which  shall  bar  a  citizen  from  asserting,  in 
a  court  of  justice,  his  legal  rights,  or  shall  forbid  a  court  to  listen 
to  the  claim,  or  to  issue  a  mandamus,  directing  the  performance  of 
a  duly,  not  depending  on  executive  discretion,  but  on  particular 
acts  of  Congress,  and  the  general  principles  of  law  ? 

"  If  one  of  the  heads  of  departments  commits  any  illegal  act, 
under  color  of  his  office,  by  which  an  individual  sustains  an 
injury,  it  cannot  be  pretended  that  his  office  alone  exempts  him 
from  being  sued  in  the  ordinary  mode  of  proceeding,  and  being 
compelled  to  obey  the  judgment  of  the  law.  How,  then,  can  his 
office  exempt  him  from  this  particular  mode  of  deciding  on  the 
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legality  of  his  conduct,  if  the  case  be  such  a  case  as  would,  were 
any  other  individual  the  party  complained  of,  authorize  the  pro- 
cess ? 

"  It  is  not  by  the  office  of  the  person  to  whom  the  writ  is 
directed,  but  the  nature  of  the  thing  to  be  done,  that  the  propriety 
or  impropriety  of  issuing  a  mandamus  is  to  be  determined.  When 
the  head  of  a  department  acts  in  a  case,  in  which  executive  dis- 
cretion is  to  be  exercised ;  in  which  he  is  the  mere  organ  of  exe- 
cutive will ;  it  is  again  repeated,  that  any  application  to  a  court  to 
control,  in  any  respect,  his  conduct,  would  be  rejected  without 
hesitation. 

"  But  where  he  is  directed  by  law  to  do  a  certain  act  affecting 
the  absolute  rights  of  individuals,  in  the  performance  of  which  he 
is  not  placed  under  the  particular  direction  of  the  President,  and 
the  performance  of  which  the  President  cannot  lawfully  forbid, 
and  therefore  is  never  presumed  to  have  forbidden ;  as  for  exam- 
ple, to  record  a  commission,  or  a  patent  for  land,  which  has  re- 
ceived all  the  legal  solemnities;  or  to  give  a  copy  of  such  record; 
in  such  cases,  it  is  not  perceived  on  what  ground  the  courts  of  the 
country  are  further  excused  from  the  duty  of  giving  judgment, 
that  right  be  done  to  an  injured  individual,  than  if  the  same  ser- 
vices were  to  be  performed  by  a  person  not  the  head  of  a  depart- 
ment. 

"  This  opinion  seems  not  now,  for  the  first  time,  to  be  taken  up 
in  this  country. 

"It  must  be  well  recollected  that  in  1792,  an  act  passed,  direct- 
ing the  Secretary  at  War  to  place  on  the  pension  list  such  disabled 
oflicers  and  soldiers  as  should  be  reported  to  him  by  the  circuit 
courts,  which  act,  so  far  as  the  duty  was  imposed  on  the  courts, 
was  deemed  unconstitutional;  but  some  of  the  judges  thinking 
that  the  law  might  be  executed  by  them  in  the  character  of  com- 
missioners, proceeded  to  act,  and  to  report  in  that  character. 

"This  law  being  deemed  unconstitutional  at  the  circuits,  was 
repealed,  and  a  different  system  was  established  ;  but  the  question 
whether  those  persons  who  had  been  reported  by  the  judges,  as 
commissioners,  were  entitled,  in  consequence  of  that  report,  to  be 
placed  on  the  pension  list,  was  a  legal  question,  properly  deter- 
minable in  the  courts,  although  the  act  of  placing  such  persons 
on  the  list,  was  to  be  performed  by  the  head  of  a  department, 

"  That  this  question  might  be  properly  settled,  Congress  passed 
an  act  in  February,  1793,  [1  Slat,  at  Large,  333,]  making  it  the 
duty  of  the  Secretary  of  War,  in  conjunction  with  the  Attorney- 
General,  to  take  such  measures  as  might  be  necessary  to  obtain  an 
adjudication  of  the  Supreme  Court  of  the  United  States,  on  the 
validity  of  any  such  rights,  claimed  under  the  act  aforesaid. 
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"  After  the  passage  of  this  act,  a  mandamus  was  moved  for,  to 
be  directed  to  the  Secretary  at  War,  commanding  him  to  place  on 
the  pension  list,  a  person  slating  himself  to  be  on  the  report  of 
the  judges. 

'•  There  is,  therefore,  ranch  reason  to  believe,  that  this  mode  of 
trying  the  legal  right  of  the  complainant  was  deemed  by  the  head 
of  a  department,  and  by  the  highest  law  officer  of  the  United 
States,  the  most  proper  which  could  be  selected  for  the  purpose. 

"  When  the  subject  was  brought  before  the  court,  the  decision 
was,  not  that  a  onandamiis  would  not  lie  to  the  head  of  a  depart- 
ment directing  him  to  perform  an  act,  enjoined  by  law,  in  the 
performance  of  which  an  individual  had  a  vested  interest ;  but 
that  a  mandamus  ought  not  to  issue  in  that  case;  the  decision 
necessarily  to  be  made,  if  the  report  of  the  commissioners  did  not 
confer  on  the  applicant  a  legal  right. 

"  The  judgment,  in  that  case,  is  understood  to  have  decided  the 
merits  of  all  claims  of  that  description  ;  and  the  persons,  on  the 
report  of  the  commissioners,  found  it  necessary  to  pursue  tiie 
mode  prescribed  by  the  law  subsequent  to  that  which  had  been 
deemed  unconstitutional,  in  order  to  place  themselves  on  the  pen- 
sion list. 

"  The  doctrine,  therefore,  now  advanced,  is  by  no  means  a 
novel  one.  It  is  true  that  the  mandamus,  now  moved  for,  is  not 
for  the  performance  of  an  act  expressly  enjoined  by  statute. 

"  It  is  to  deliver  a  commission  ;  on  which  subject  the  acts  of 
Congress  are  silent.  This  difference  is  not  considered  as  alTccling 
the  case.  It  has  already  been  stated  that  the  applicant  has,  to 
that  commission,  a  vested  legal  right,  of  which  the  executive  can- 
not deprive  him.  He  has  been  appointed  to  an  office,  from  which 
he  is  not  removable  at  the  will  of  the  executive;  and  being  so 
appointed,  he  has  a  right  to  the  commission  which  the  secretary 
has  received  from  the  President  for  his  use.  The  Act  of  Congress 
does  not,  indeed,  order  the  Secretary  of  Stale  to  send  it  to  him, 
but  it  is  j)laced  in  his  hands  for  the  person  entitled  to  it;  and  can- 
not be  more  lawfully  withheld  by  him,  than  by  any  other  person. 

"  It  was,  at  first,  doubled  whether  the  action  oi  detinue  was  not 
a  specific  legal  remedy  for  the  commission  which  has  been  with- 
held from  Mr.  Mnrbury  ;  in  which  case  a  mandamus  would  be 
improper.  But  this  doubt  has  yielded  to  the  consideration  that 
the  judgment  in  detinue  is  for  the  thing  itself,  or  its  value.  The 
value  of  a  public  office  not  to  be  sold,  is  incapable  of  being  ascer- 
tained ;  and  the  api^licanl  has  a  right  to  the  office  itself,  or  to 
nothing.  He  will  obiain  the  office  by  obtaining  the  commission, 
or  a  copy  of  it  from  ihe  record. 

"  This,  then,  is  a  plain  case  for  a  mandamus.^^ 
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From  a  consideration  of  the  opinions  of  the  Supreme  Court  in 
the  coses  of  Marburij  v.  Madiaon,  McLitirc  v.  Wood,  and  McChuig- 
V.  SUlimnn,  we  can  have  no  hesitation  in  saying  that  the  relators 
have  made  out  a  case,  in  which,  according  to  tlie  principles  and 
usages  of  law,  a  writ  of  mandamus  is  the  proper  remedy,  and 
that  it  is  necessary  to  enable  this  Court  to  exercise  its  jurisdiction 
in  that  case. 

But  although  we  have  shown,  as  we  think,  that,  even  under  the 
opinion  of  the  Supreme  Court,  in  Mclnlire  v.  Wood,  this  Court 
has  ))ower  to  issue  the  writ  of  mandamus,  in  this  case,  yet  it  may 
possibly  be  objected  that  our  argument  is  founded  upon  inferences 
drawn  from  the  language  of  that  opinion  ;  which  inferences  Mr. 
Justice  Johnson,  in  the  case  of  McClung'  v.  Si/liman  (G  Wheat. 
59S)  rcjiudiates. 

The  only  point  decided  in  that  case  was,  that  "  a  State  court 
cannot  issue  a  mandamus  to  an  officer  of  the  United  States." 

But  Mr.  Justice  Johnson  in  delivering  the  opinion  of  the  court, 
in  that  case,  (in  p.  599)  said :  "  In  the  case  of  Mclnlire  v.  Wood, 
decided  in  this  court  in  1813,  the  mandamus  contended  for  was 
intended  to  perfect  the  same  claim,  and  in  point  of  fact,  the  suit 
Avas  between  the  same  parties.  The  influence  of  that  decision  on 
these  cases,  is  resisted  on  the  ground  that  it  did  not  appear  in  that 
case  that  the  controversy  was  between  parties,  who,  under  the 
description  of  'person,  were  entitled  to  maintain  suits  in  the  courts 
of  the  United  Slates ;  whereas  the  averments,  in  the  present 
cases,  show  that  the  parties  litigant  are  citizens  of  different  States, 
and  therefore  competent  parties  in  the  Circuit  Court.  But  we  think 
it  perfectly  clear,  from  an  examination  of  the  decision  alluded  to, 
that  it  was  totally  uninfluenced  by  any  considerations  drawn  from 
the  want  of  personal  attributes  of  the  parties.  The  case  came  »ip 
on  a  division  of  opinion,  and  the  single  question  stated  is,  whether 
the  court  had  power  to  issue  a  writ  of  mandamus  to  the  register 
of  a  land-oflice  in  Ohio,  commanding  hiin  to  issue  a  final  certifi- 
cate of  purchase  to  the  plaintiiF,  for  certain  lands  in  the  Slate  ? 

*'  Both  the  argument  of  counsel,  and  the  opinion  of  the  court, 
distinctly  show  that  the  power  to  issue  the  mandamus,  in  that 
case,  was  contended  for  as  incident  to  the  judicial  powers  of  the 
United  Slates.  And  the  reply  of  the  court  is,  that  though,  arsj;-u- 
menti  gratia,  it  be  admilted  that  this  controlling  power  over  its 
ministerial  officers  would  follow  from  vesting  in  its  courts  the 
whole  judicial  power  of  the  United  Slates,  the  argument  fails 
here,  since  the  legislature  has  only  made  a  partial  delegation  of 
its  judicial  powers  to  the  circuit  courts;  that  if  the  inference  be 
admitted,  as  far  as  the  judicial  power  of  the  court  actually  ex- 
tends, still  cases  arising  under  the  laws  of  the  United  Slates,  are 
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not  per  se  among  the  cases  comprised  within  the  jurisdiction  of 
the  Circuit  Court  under  the  provisions  of  the  11th  section  of  the 
Judiciary  Act  of  1789  [1  Stat,  at  Large,  73]  ;  jurisdiction  being 
in  such  cases  reserved  to  the  Supreme  Court,  under  the  25th  sec- 
tion, by  way  of  appeal  from  the  decisions  of  the  Stale  courts. 

"  There  is,  then,  no  just  inference  to  be  drawn  from  the  deci- 
sion in  the  case  of  Mclntire  v.  Wood,  in  favor  of  a  case  in  which 
the  circuit  courts  of  the  United  States  are  vested  with  jurisdic- 
tion under  the  11th  section.  The  idea  is  in  opposition  to  the 
express  words  of  the  court,  in  response  to  the  question  stated, 
which  are,  '  that  the  Circuit  Court  did  not  possess  the  power  to 
issue  the  mandamus  moved  for.' 

"  It  is  now  contended  that  as  the  parties  to  this  controversy  are 
competent  to  sue  under  the  lllh  section,  being  citizens  of  different 
States,  this  is  a  case  within  the  provisions  of  the  14th  section  ;  and 
that  the  Circuit  Court  was  vested  with  power  to  issue  this  writ 
under  the  description  of '  a  writ  not  specially  provided  for  by  sta- 
tute,' but  '  necessary  for  the  exercise  of  its  jurisdiction.'  The 
case  certainly  does  present  one  of  those  instances  of  equivocal 
language,  in  which  the  proposition,  though  true  in  the  abstract,  is, 
in  its  application  to  the  subject,  glaringly  incorrect. 

"  It  cannot  be  denied,  that  the  exercise  of  this  power  is  neces- 
sary to  the  exercise  of  jurisdiction  in  the  court  below  ;  but  why  is 
it  necessary  ?  Not  because  that  court  possesses  jurisdiction,  but 
because  it  does  not  possess  it.  It  must  exercise  this  power,  and 
compel  the  emanation  of  the  legal  document,  or  the  execution  of 
the  legal  act  by  the  register  of  the  land-ofFice,  or  the  parly  cannot 
sue. 

"  The  4lh  section  of  the  act  tmder  consideration,  could  only 
have  intended  to  vest  the  power  now  contended  for,  in  cases 
where  the  jurisdiction  already  exists,  and  not  where  it  is  to  be 
courted  or  acquired  by  means  of  the  writ  proposed  to  be  sued 
out.  Such  was  the  case  brought  up  from  Louisiana,  in  which  the 
judge  refused  to  proceed  to  judgment;  by  which  act  the  plaintiff 
must  have  lost  his  remedy  below,  and  this  court  have  been  deprived 
of  its  appellate  control  over  the  question  of  right." 

As  far  as  we  can  understand  this  argument  of  Mr.  Justice 
Johnson,  which  probably  would  have  been  more  intelligible  if  the 
arguments  of  the  counsel  had  been  reported,  he  places  the  de- 
cision of  the  court,  in  the  case  of  Mclntire  v.  Wood,  upon  the 
ground  that  the  controversy  between  the  parties  was  a  case 
arising  under  the  laws  of  the  United  Stales,  which  would,  7?e;-  se, 
have  been  a  good  ground  of  jurisdiction  in  the  circuit  courts,  if 
it  had  been  given  to  those  courts  by  the  11th  section  of  the 
Judiciary  Act  of  1789 ;  but  as  it  was  not  so  given,  they  had  not 
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jurisdiction ;  and  therefore  they  had  not  the  power  to  issue  the 
mandamus  in  that  case.  And  from  that  decision,  he  says,  as  we 
understand  him,  it  cannot  be  inferred  that,  if,  in  a  Uke  case,  the 
controversy  should  be  between  citizens  of  different  States,  (which 
would  be  a  case  in  which  the  Circuit  Court  would  have  jurisdiction 
under  the  11th  section  of  the  Judiciary  Act  of  1789,)  the  court 
would  have  power  to  issue  the  writ  of  mandamus. 

Whether  we  have,  or  have  not,  however,  understood  that 
opinion  correctly,  we  do  not  deem  of  much  importance  in  this 
case,  because,  as  observed  before,  this  Court  has  cognizance  of 
all  cases  in  law  and  equity,  however  arising,  between  parties, 
both  or  either  of  which  are  resident,  or  found  within  this  district. 

Our  powers  are  given  by  the  3d  and  our  jurisdiction  by  the 
5th  section  of  the  Act  of  the  27th  of  February,  1801. 

By  the  third  section  it  is  enacted,  "  That  there  shall  be  a  court 
in  the  said  district,  which  shall  be  called  the  Circuit  Court  of  the 
District  of  Columbia;  and  the  said  court  and  the  judges  thereof, 
shall  have  all  the  powers  vested  in  the  circuit  courts,  and  the 
judges  of  the  circuit  courts  of  the  United  States." 

The  only  circuit  courts,  and  judges  of  the  circuit  courts  of  the 
United  States,  then  existing,  were  those  ordained  and  established 
by  the  Act  of  Congress  of  the  13th  of  February,  1801 ;  [2  Slat. 
at  Large,  89] ;  by  the  10th  section  of  which  they  were  invested 
with  all  the  powers  theretofore  granted  by  law  to  the  circuit 
courts  of  the  United  Slates,  unless  where  otherwise  provided  for 
by  that  act. 

And  by  the  11th  section  it  was  enacted,  among  other  things, 
that  the  said  courts  respectively  should  have  cognizance  of  all 
crimes  and  offences  cognizable  under  the  authority  of  the  United 
States,  and  committed  within  their  respective  districts,  or  upon 
the  high  seas,  "  and  also  all  cases  in  law  or  equity  arising  under 
the  Constitution  and  laws  of  the  United  States,  and  treaties  made.. 
or  which  may  be  made,  under  their  authority."  "And  also  of 
all  actions  or  suits,  matters  or  things  cognizable  by  the  judicial 
authority  of  the  United  States,  under  and  by  virtue  of  the  Consti- 
tution thereof,  where  the  matter  in  dispute  shall  amount  to  $400, 
and  where  original  jurisdiction  is  not  given,  by  the  Constitution 
of  the  United  States,  to  the  Supreme  Court  thereof,  or  exclusive 
jurisdiction,  by  law,  to  the  district  courts  of  the  United  States." 

It  is  evident  that  this  section  "  covered  the  whole  ground  of  the 
Constitution ;  "  so  that,  if  it  had  been  in  force  when  the  case  of 
Mclntire  v.  Wood  arose,  the  decision  in  that  case  would  probably 
have  been  different. 

Although  the  Act  of  February  13,  1801,  was  repealed  by  the 
Act  of  1802,  yet  the  repeal  did  not  in  any  manner  affect  the 
16* 
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powers  or  jurisdiction  of  this  Court,  given  by  the  Act  of  February 
27,  1801.     [2  Stat,  at  Large,  103.] 

But  this  Court  has  a  jurisdiction  still  more  extensive  than  that 
which  was  given  by  the  Act  of  the  13lh  of  February,  1801 ;  and 
if  the  jurisdiction  given  by  the  11th  section  of  that  act  would  have 
justified  the  court  in  issuing  the  mandamus  under  the  14th  section 
of  the  Judiciary  Act  of  1789,  a  fortiori  will  the  jurisdiction  given 
to  this  Court,  by  the  5th  section  of  the  Act  of  the  27th  of  Febru- 
ary, 1801,  justify  this  Court  in  issuing  it. 

In  the  opinion  of  the  Supreme  Court,  in  McC/iing-  v.  Silliman, 
Mr.  Justice  Johnson  seems  to  have  supposed  that  it  was  not  suffi- 
cient that  the  writ  of  mandamus  should  be  necessary  for  the  exer- 
cise of  its  jurisdiction  in  the  mandamus  case  itself;  but  that  it 
must  be  necessary  for  the  exercise  of  its  jurisdiction  in  some 
ulterior  suit.  He  says,  (p.  001,)  "  It  cannot  be  denied  that  the 
exercise  of  this  power"  (meaning  the  writ  of  mandamus,)  "is 
necessary  to  the  exercise  of  jurisdiction  in  the  court  below  ;  but 
why  is  it  necessary  ?  Not  because  that  court  possesses  jurisdic- 
tion ;  but  because  it  does  not  possess  it.  It  must  exercise  this 
power,"  (that  is,  issue  the  writ,)  "  and  compel  the  emanation  of  the 
legal  document,  or  the  execution  of  the  legal  act  by  the  register 
of  the  land-olfice,  or  the  party  cannot  sue." 

Although  in  the  case  of  McCliing-  v.  Silliman,  the  mandamus 
might  have  been  asked,  for  the  purpose  of  obtaining  a  document 
necessary  to  the  prosecution  of  another  suit,  yet  it  cannot  be 
necessary,  in  all  cases,  that  the  mandamus  should  be  merely  an 
ancillary  proceeding,  with  a  view  to  an  ulterior  action.  In  the 
greater  number  of  cases,  the  remedy  by  mandamus  is  final ;  and 
the  Court  must  have  jurisdiction  of  the  case  stated  as  the  cause 
for  issuing  the  writ,  before  it  can  be  lawfully  issued.  The  Court 
must  possess  the  jurisdiction  before  they  can  exercise  it.  The 
Court  exercises  its  jurisdiction  when  it  calls  the  parties  before  it. 
If  B.,  a  resident  of  this  district,  is  indebted  to  A.,  upon  a  promis- 
sory note,  this  Court  has  jurisdiction  of  the  case.  To  enable  the 
Court  to  exercise  its  jurisdiction  in  the  case,  some  kind  of  writ  is 
necessary.  A  capias  is  the  usual  writ.  But  it  is  only  because  it 
is  a  "writ  necessary  for  the  exercise  of  its  jurisdiction"  in  that 
case,  that  the  Court  is  authorized  to  issue  it ;  for  it  is  not  specially 
given  by  the  14th  section  of  the  Judiciary  Act,  which  is  the  only 
authority  for  issuing  it.  But  it  is  one  of  the  writs  not  specially 
provided  for  by  statute;  and  it  is  a  writ  agreeable  to  the  princi- 
ples and  usages  of  law,  and  necessary  for  the  exercise  of  the 
jurisdiction  of  the  Court  in  the  given  case,  and  therefore  the 
Court  may  issue  it. 

Cases  of  mandamus  stand  exactly  on  the  same  footing.     The 
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Court  has  no  more  authority  for  issuing  a  capias,  than  for  issuing 
a  mandamus. 

It  surely  cannot  be  that  a  court  can  only  issue  a  writ  of  man- 
damus because  it  has  not  jurisdiction,  or  for  the  purpose  of  cre- 
ating a  jurisdiction  which  did  not  exist  before.  It  must  be  that 
we  have  misunderstood  the  language  of  the  opinion  ;  and  we  are 
the  more  inclined  to  think  so,  because,  in  the  next  sentence,  the 
Judge  says:  "The  14th  section  of  the  act  under  consideration 
could  only  be  intended  to  vest  the  power,  now  contended  for,  in 
cases  where  the  jurisdiction  already  exists,  and  not  where  it  is  to 
be  courted  or  acquired  by  means  of  the  writ  proposed  to  be  sued 
out."  And  agniu,  in  p.  604,  he  says :  "  But  when  in  the  cases  of 
Marbury  v.  Madison  and  Mclntire  v.  Wood,  this  court  decided 
against  the  exercise  of  that  power,  the  idea  never  presented  itself 
to  any  one  that  it  was  not  within  the  scope  of  the  judicial  powers 
of  the  United  States,  although  not  vested,  by  law,  in  the  courts  of 
the  general  government." 

By  which  we  suppose  we  are  to  understand  that,  when,  in  the 
case  of  Mai'bury  v.  Madison,  the  Supreme  Court  refused  to  issue 
the  writ  of  mandamus  because  it  would  have  been  an  exercise  of 
original  jurisdiction  not  warranted  by  the  Constitution  ;  and  when 
in  the  case  of  Mclntire  v.  Wood,  the  court  decided  against  the 
exercise  of  the  power,  by  the  Circuit  Court,  to  issue  the  writ, 
because  Congress  had  not  conferred  upon  the  Circuit  Court  all 
the  jurisdiction  which  it  was  authorized  by  the  Constitution  to 
confer,  no  one  supposed  that  the  power  was  not  within  the  scope 
of  the  judicial  powers  granted  to  the  general  government ;  and 
we  are  still  left  to  infer,  that  if  Congress  had  conferred  on  the 
circuit  courts  all  the  jurisdiction  which  they  might  constitutionally 
have  conferred,  there  could  be  no  doubt  of  the  power  of  the  Cir- 
cuit Court  to  issue  the  writ,  under  the  power  given  in  the  14th 
section  of  the  Judiciary  Act  of  1789. 

As  the  Postmaster-General  has  not  thought  proper  to  appear  to 
show  cause  why  the  writ  of  mandamus  should  not  issue,  the  Court 
will  consider  such  objections  as  occur  to  them  as  being  possible 
to  be  suggested. 

If  it  should  be  said  that  if  every  neglect  of  duty  by  a  public 
officer,  by  which  an  individual  suffers  an  injury,  is  to  be  the  sub- 
ject of  a  mandamus,  it  will  become  the  common  mode  of  redress 
iu  such  cases,  and  the  officers  of  goverrmient  may  be  harassed  ; 
we  answer  that  every  public  officer  who  neglects  or  refuses  to 
perform  a  mere  ministerial  duty,  whereby  an  individual  is  injured, 
is  legally  responsible  to  that  individual  in  some  form  or  other  ; 
and  a  mandamus  is  one  of  the  mildest  forms  of  action  which  can 
be  used  ;  as  it  supposes  that  the  duty  may  still  be  performed  ;  and 
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as  it  does  not  subject  the  officer  to  pecuniary  damages,  and  is 
one  of  the  best  forms  in  which  the  right  of  the  supposed  injured 
party  may  be  tried. 

As  it  can  be  used  only  in  cases  where  a  duty  is  to  be  per- 
formed, and  where  it  is  still  in  the  power  of  the  officer  to  perform 
it,  the  cases  cannot  be  very  numerous,  and  the  officers  will  be 
less  harassed  by  this  form  of  action  than  by  the  other  usual  forms 
of  action  which  are  generally  commenced  by  the  severe  process 
of  personal  arrest. 

If  it  be  said  that  a  mandamus,  commanding  the  Postmaster- 
General  to  pay,  as  well  as  to  credit,  the  sum  awarded  by  the 
Solicitor  of  the  Treasury,  would  be  the  means  of  compelling  the 
United  States  to  pay  money  by  legal  process,  without  previous 
appropriation  by  law,  the  Court  will  take  further  time  to  consider, 
as  we  have  doubts  whether  the  mandamus  should  now  go  to  that 
extent. 

A  doubt  has  been  suggested  "whether  any  portion  of  the  judi- 
ciary of  the  United  States,  and  much  more,  whether  a  court  esta- 
blished in  this  district,  for  purposes  entirely  local,  could  constitu- 
tionally inquire  into  the  official  conduct  of  the  President  or  heads 
of  departments,  who  are  responsible  through  the  process  of  im- 
peachment, with  the  view  to  control  them  in  their  ministerial  func- 
tions." 

In  answer  to  so  much  of  this  objection  as  regards  the  other 
portions  of  the  judiciary  of  the  United  States,  we  refer  to  the  deci- 
sion of  the  Supreme  Court  in  the  case  of  Marbiiry  v.  Madison,  as 
delivered  by  the  late  Chief  Justice  Marshall,  and  which  has  been 
before  cited. 

With  regard  to  the  suggestion  that  the  Circuit  Court,  established 
in  this  district,  is  for  purposes  entirely  local,  the  fact  is  not  so. 
This  Court  has  all  the  jurisdiction  which  any  other  circuit  court  of 
the  United  States  can  have  in  its  circuit,  and  much  more.  It  is 
the  court  which  the  legislature  of  the  United  States  has  thought 
proper  to  ordain  and  establish  as  one  of  the  courts  inferior  only  to 
the  Supreme  Court  of  the  United  States,  and  to  which  it  has  con- 
fided the  administration  of  those  laws  on  which  depends  the  pro- 
tection of  the  lives,  the  personal  liberty,  and  the  property  of  the 
President,  Vice-President,  heads  of  departments,  and  other  officers 
of  the  government,  foreign  ministers  and  strangers  visiting  the 
seat  of  government,  as  well  as  of  the  citizens  and  inhabitants  of 
the  district.  This  Court  has  power  to  call  before  it  every  person 
found  in  the  district,  from  the  highest  to  the  lowest ;  and  it  is  upon 
this  power  that  they  all  depend  for  that  protection  which  the  law 
extends  over  them.  If  there  is  any  officer  of  government  in  the 
district  too  high  to  be  reached  by  the  process  of  this  Court,  then 
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there  is  no  legal  security  here  for  our  lives,  our  liberty,  or  our 
property.  If  this  Court  cannot  "inquire  into  the  official  conduct 
of  the  President,  or  heads  of  departments,"  "with  a  view  to  con- 
trol them  in  their  ministerial  functions,"  it  is  not  because  this 
Court  is  established  in  this  district  "for  purposes  entirely  local." 

The  suggestion  that  the  President  and  heads  of  departments 
are  not  responsible,  except  by  impeachment,  for  the  exercise  of 
their  ministerial  functions,  seems  to  imply  that  the  Postmaster- 
General,  like  the  heads  of  departments,  may  shelter  himself  under 
the  authority  or  command  of  the  President.  But  if  they  can  do  it, 
in  a  case  like  the  present,  where  the  duty  is  expressly  enjoined  by 
an  act  of  Congress,  this  officer  cannot  do  it ;  for  his  relation  to 
the  President  is  very  different  from  theirs.  They,  in  the  very 
terms  by  which  their  offices  were  created  and  their  duties  defined, 
are  to  perform  such  duties  and  execute  such  orders  as  they  shall 
be  required  to  perform  and  execute  by  the  President  of  the  United 
States.  The  Secretary  of  the  Treasury,  however,  may  possibly 
stand  in  a  different  relation  to  the  President,  as  his  duties  are  bet- 
ter defined  by  law,  and  as  there  is  a  direct  communication,  esta- 
blished by  law,  between  him  and  the  legislature,  without  the  inter- 
vention of  the  President;  but  still  he  is  bound  by  the  second  sec- 
tion of  the  Act  of  the  2d  of  September,  1789,  "  generally  to  per- 
form  all  such  services,  relative  to  the  finance,  as  he  shall  be 
directed  to  perform."  The  act  does  not  say  by  whom  he  may 
be  thus  directed  ;  if  by  the  President,  then  his  relation  to  the 
President  is  the  same  as  that  of  the  other  heads  of  departments. 
The  Postmaster-General,  however,  clearly  bears  no  such  relation 
to  the  President.  We  cannot  find  a  word  in  the  law  under  which 
he  was  appointed,  or  in  the  various  laws  respecting  the  post-office 
establishment,  or  in  the  Constitution  of  the  United  Slates,  which 
intimates  any  connection  between  him  and  the  President  ;  or  any 
authority  in  the  President  to  prescribe  his  duties,  or  to  control  him 
in  the  exercise  of  his  official  functions. 

It  is  true  that  he  is  appointed,  and  therefore  may  be  removed, 
by  the  President.  But  tlie  President,  if  he  has  the  power  to  con- 
trol him,  can  only  do  it  through  his  i'ear  of  removal.  If  he  should 
so  control  him,  no  act  done  by  him  under  that  control,  could  be 
thereby  justified.  The  Postmaster-General,  in  the  exercise  of 
the  duties  of  his  office,  appears  to  be  legally  as  independent  of 
the  President  as  the  President  is  of  him.  There  can,  therefore, 
be  no  pretence  for  avoiding  responsibility  under  any  order  of  the 
President,  nor  for  showing  the  irresponsibility  which  may  be  sup- 
posed to  belong  to  that  high  officer. 

In  what  cases  public  officers  are  responsible  to  individuals  for 
their  official  acts,  or  for  the  neglect  of  their  official  duties,  is  shown 
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very  clearly  in  llie  opinion  of  the  Supreme  Court  of  the  United 
Slates  in  the  case  of  Marbury  v.  Madison,  already  cited. 

We  have  thus  endeavored  to  answer  all  the  objections  which 
have  occurred  to  us  as  likely  to  be  made  ;  and  our  opinion  upon 
the  whole  case,  after  the  best  and  most  anxious  consideration, 
with  a  desire  and  determination  to  do  justice  between  the  parlies, 
according  to  the  best  of  our  judgment  and  ability,  is. 

That  the  refusal  of  a  public  officer,  resident  in  this  district,  to 
do  a  ministerial  act  which,  by  law,  he  is  positively  commanded 
to  do,  whereby  an  individual  is  deprived  of  his  right,  is  a  case, 
either  in  law  or  equity,  of  which  this  Court  has  cognizance,  by 
virtue  of  the  fifth  section  of  the  Act  of  the  27lh  of  February,  1801, 
"concerning  the  District  of  Columbia."  That  the  only  adequate 
remedy,  in  the  case  presented  to  us,  is  a  specific  remedy ;  and 
that  the  only  specific  remedy  is  a  writ  of  mandamus  ;  which  is  a 
writ  "agreeable  to  the  principles  and  usages  of  law,"  and  is 
"necessary  for  the  exercise  of  the  jurisdiction"  of  this  Court,  in 
the  case  before  us.  If  this  Court  has  not  jurisdiction  of  the  case, 
no  court  has  ;  and  an  individual  who  may  have  been  ruined  by 
the  refusal  of  an  officer  to  perform  a  ministerial  act,  positively 
enjoined  upon  him  by  law,  will  be  entirely  without  redress. 
Neither  an  impeachment  nor  an  indictment  could  restore  to  him 
his  lost  rights ;  and  in  an  action  upon  the  case  he  could  only 
obtain  judgment  for  damages,  which  the  officer  might  be  wholly 
unable  to  pay. 

The  Court  will  order  a  writ  of  mandamus  to  be  issued,  com- 
manding the  Postmaster-General  to  credit  the  relators  with  the 
balance  remaining  due  to  them  according  to  the  award  and  report 
of  the  Solicitor,  unless  the  Postmaster-General  shall  show  cause 
to  the  contrary  on  or  before  the  tenth  day  of  June  instant. 

The  question  whether  a  mandamus  shall  issue  commanding  him 
to  pay  the  balance,  may  be  reserved  for  further  consideration, 
when  the  result  of  the  mandamus  to  credit  the  balance  shall  be 
ascertained. 

The  mandaynus  ?iisi,  was  accordingly  issued  and  served  on  the 
7lh  of  June. 

On  the  lOlh  of  June,  3Ir.  Key,  Attorney  for  the  United  States 
for  the  District  of  Columbia,  stated  to  the  Court  that  Mr.  Kendall 
was  preparing  a  paper  to  be  laid  before  the  Court.  That  he  had 
been  unwell,  and  wished  lime  till  the  17th,  which  the  Court 
granted. 

Mr.  Coxe,  for  the  relators,  suggested  that  an  appearance  for 
the  Postmaster-General  should  be  entered  ;  but  the  Court  said 
they  could  not  permit  his  appearance  to  be  entered  until  he  had 
relumed  the  writ. 

On  the  17lh,  3Ir.  Key,  in  behalf  of  the  Postmaster-General, 


MARCH  TERM,  1837.  191 

United  States  v.  Kendall. 

asked  for  further  time  until  the  24th,  and  laid  before  the  Court 
the  following  letter : 

Post-Office  Department,  June  17,  1837.  F.  S.  Key,  Esq., 
United  States  District  Attorney.  Sir,  —  You  were  kind  enough, 
at  my  request,  to  induce  the  Circuit  Court  for  this  district,  to  sus- 
pend proceedings  for  a  few  days  in  the  case  of  their  mandamus 
against  me,  as  Postmaster-General,  to  give  time  to  prepare  my 
reasons  for  declining  to  comply  with  their  command. 

Every  day's  inquiry  and  consideration  magnifies  the  import- 
ance of  the  principles  involved  in  this  proceeding,  and  tends  to 
the  conclusion  that  it  necessarily  brings  into  discussion  the  consti- 
tutional and  legal  powers  of  two  separate  and  independent  depart- 
ments of  the  government. 

As  the  question  interests  every  executive  officer  residing 
within  the  district,  as  well  as  myself,  and  affects  the  character  of 
the  entire  executive  department,  T  have  not  deemed  it  right  to 
suffer  myself  to  be  governed  altogether  by  my  own  impulses  or 
opinions,  and  have  taken  the  advice,  as  well  of  my  official  supe- 
rior, as  of  the  constitutional  law  officer  of  the  government  in  rela- 
tion to  my  duly  to  appear  before  the  Circuit  Court.  It  is  their 
opinion  that  an  appearance,  with  the  avowed  and  sole  object  of 
contesting  the  jurisdiction  of  the  Court,  compromits  no  principle 
involved  in  the  controversy,  and  is  a  proper  mode  of  resistance  to 
the  claims  of  power  set  up  in  this  case. 

You  are  therefore  requested  and  instructed  to  appear  in  the 
Court  in  my  behalf  as  Postmaster-General,  distinctly  announcing 
to  the  Court  that  you  do  so  only  for  the  purpose  of  contesting 
their  jurisdiction  ;  and  that  you  are  expressly  instructed  not  to 
plead  to,  argue,  or  notice  as  counsel  any  point  or  fact  in  the  case 
which  does  not  affect  that  question. 

You  are  aware  that  incessant  devotion  to  the  subject  during 
the  time  allowed,  has  not  enabled  me  to  prepare  the  materials 
necessary  to  exhibit  the  grounds  on  which  I  disclaim  the  jurisdic- 
tion of  the  Court  over  the  Postmaster-General,  or  any  other  exe- 
cutive officer  acting  in  his  official  capacity.  It  cannot  be  the 
wish  of  the  Court  to  precipitate  their  action  in  any  case,  and  least 
of  all  in  one  of  high  constitutional  law  affecting  their  own  rights 
and  powers,  as  well  as  those  of  another  department  of  the  go- 
vernment ;  and  I  leave  it  with  you  to  suggest  such  further  delay 
as  may  seem  to  you,  with  your  present  knowledge  of  the  matter, 
to  he  necessary  to  complete  the  preparation  of  the  case. 

With  high  respect,  your  obedient  servant,  Amos  Kendall,  Post- 
master-General. 

The  Court  granted  further  time  until  the  24lh  of  June  to  return 
the  mandamus. 

On  that  day  the  mandamus  nisi  was  returned,  with  the  follow- 
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ing  paper,  by  way  of  showing  cause  why  a  peremptory  mandamus 
should  not  be  issued. 

To  the  Hon.  Wilh'am  Cranch,  Chief  Justice  of  the  Circuit 
Court  for  the  District  of  Coliunbia. 

On  the  7th  instant  the  undersigned  received  by  the  hands  of 
the  Marshal  of  the  District  of  Columbia,  a  writ  of  mandamus  from 
the  Circuit  Court  of  the  district,  commanding  him  to  credit 
Messrs.  Stockton  and  Stokes  and  others,  with  a  certain  sum  of 
money  awarded  to  them  by  the  Solicitor  of  the  Treasury  by  vir- 
tue of  authority  alleged  to  be  vested  in  him  by  a  certain  Act  of 
Congress  for  their  relief,  passed  on  the  2d  day  of  July,  1836,  or 
to  show  cause  why  he  has  not  so  done  as  commanded. 

The  undersigned  is  unable  to  persuade  himself  that  the  per- 
formance of  the  act  commanded  would  not,  under  existing  cir- 
cumstances, involve  a  violation  of  the  oath  he  has  taken,  faith- 
fully to  discharge  the  duties  of  Postmaster-General  according  to 
law;   and  to  support  the  Constitution  of  the  United  States. 

Although  his  opinion  of  the  powers  and  jurisdiction  of  this 
Court  remains  unchanged,  yet  that  respect  for  the  tribunal,  which 
elicited  his  former  communication,  duty  to  himself,  and  the  obli- 
gations he  is  under  to  vindicate  and  sustain  the  institutions  of  his 
country,  impel  him  to  present  the  reasons  which  have  induced  his 
present  determination. 

Before  he  proceeds  with  that  exposition,  he  begs  leave  em- 
phatically to  disavow  all  intention  or  idea  of  claiming  irresponsi- 
bility or  immunity  in  the  discharge  of  his  official  functions,  or  of 
shrinking  from  the  most  scrutinizing  investigation  by  any  legiti- 
mate authority,  into  his  actions  or  his  motives. 

It  is  his  pride  to  belong  to  a  republic  where  no  man  is  free 
from  responsibility,  however  high,  and  where  none  is  without  pro- 
tection or  redress,  however  low.  As  a  citizen  it  is  his  aim  to 
perform  his  domestic  and  civil  duties  with  strict  regard  to  moral- 
ity and  law.  As  a  public  officer  it  is  his  most  anxious  endeavor 
to  discharge  every  duty,  which  may  be  imposed  upon  him,  with 
fidelity  and  zeal  ;  in  all  capacities  to  encounter  labor  with  pa- 
tience, and  responsibility  without  fear.  If,  in  the  attitude  he  now 
occupies  in  relation  to  this  Court,  there  is  that  which  every  sensi- 
tive man  would  wish  to  avoid,  he  is  sustained  by  a  consciousness 
of  right,  under  which  circumstances  cease  to  be  painful  and  con- 
sequences become  indifferent. 

With  tliese  preliminary  remarks,  the  undersigned  proceeds  to 
give  his  reasons  for  decluiiug  obedience  to  the  order  of  the  Court. 

First  reason.  It  is  doubled  whether  the  Constitution  of  the 
United  States  confers  on  the  judiciary  department  of  the  govern- 
ment authority  to  control  the  executive  department  in  the  exercise 
of  its  functions  of  whatsoever  character. 
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la  the  division  and  separation  of  powers  the  Constitution  of  the 
United  States  uses  the  following  language,  namely,  "  All  legisla- 
tive powers,  herein  granted,  shall  be  vested  in  a  Congress  of  the 
United  States."  "  The  executive  power  shall  be  vested  in  a  Presi- 
dent of  the  United  States."  "  The  judicial  power  of  the  United 
States,  shall  be  vested  in  one  Supreme  Court  and  in  such  inferior 
courts  as  the  Congress  may,  from  time  to  time,  ordain  and  estab- 
lish." It  gives  the  President  power,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  "  Judges  of  the  Supreme  Court ; 
and  all  other  officers  of  the  United  States  whose  appointments  are 
not  herein  otherwise  provided  for,  and  which  shall  be  established 
by  law,"  &c.,  and  makes  it  his  duty  to  "  take  care  that  the  laws 
be  faithfully  executed."  It  is  declared  that  the  President,  Vice 
President,  and  all  civil  officers  of  tiie  United  States  shall  be  re- 
moved from  office  "on  impeachment  for,  and  conviction  of  trea- 
son, bribery  or  other  high  crimes  and  misdemeanors."  And  so 
careful  is  the  Constitution  to  give  the  judiciary  no  control  over  the 
executive  department,  that,  instead  of  subjecting  executive  offi- 
cers to  the  courts  for  official  offences  and  delinquences,  it  consti- 
tutes a  special  tribunal,  in  the  Senate,  for  their  trial  in  all  cases 
of  impeachment. 

The  plan  of  the  Constitution  will  be  more  clearly  understood, 
by  a  brief  reference  to  the  history  and  nature  of  the  executive  and 
judicial  powers  as  they  exist  in  our  government. 

In  the  country  from  which  the  principles  of  our  system  of 
government  are  measurably  derived,  the  judiciary  originally  formed 
a  part  of  the  executive  power.  An  exposition  of  the  law  is  fre- 
quently necessary  before  it  can  be  understandingly  executed,  and 
Ihe  judges  were  appointed  by  the  king  to  give  it.  When  given, 
he  proceeded  to  carry  it  into  execution.  Over  that  execution  the 
judges  had  no  power  ;  it  being  effected  by  sheriff's,  another  set  of 
officers  wholly  dependent  on  the  king.  To  shield  the  subject  fr'om 
regal  oppression  the  judges  were  finally  made  independent  of  the 
king,  though  removable  by  parliament  ;  but  the  sheriffs  were  still 
left  at  the  monarch's  will.  The  expounding  functionary  was  ren- 
dered independent;  but 'the  execution  was  still  left  to  the  king. 

"In  our  system  we  have  followed  the  modern  English  model. 
Our  judges,  after  appointment,  are  independent  of  the  executive; 
but  our  district  attorneys,  who  manage  prosecutions,  and  our 
marshals,  who  execute  the  decisions,  orders,  and  decrees  of  our 
courts,  are  not  only  appointed  by  the  President,  but  hold  their 
offices,  from  day  to  day,  at  his  will.  They  are  the  instruments 
by  which  the  President  "takes  care  that  the  laws  be  faithfully 
executed,"  as  expounded  by  the  courts. 

The  sole  constitutional  function  of  the  judges  is  to  expound 
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the  laws.  It  is  the  function  and  duty  of  the  executive  to  see  them 
faithfully  executed.  The  necessity  of  a  judiciary  department 
arises  solely  from  the  impracticability  of  so  framing  the  laws  as 
exactly  to  fit  every  case  which  may  arise  in  the  endless  diver- 
sity of  human  affairs.  If  the  laws  could  be  precisely  adapted  to 
every  ca^e  there  would  be  no  necessity  of  a  judiciary  to  expound 
them.  The  executive  authority  could  proceed  forthwith  to  carry 
them  into  execution.  But  most  general,  and  some  special  laws 
require  exposition  before  they  can  be  understandingly  executed. 
This  is  the  judicial  function.  It  is  to  declare  what  the  law  is  and 
apply  it  to  the  case.  When  that  is  done  the  proper  function  of 
the  judge  ceases,  and  that  of  the  executive  commences.  The 
duty  of  the  marshal  who  is  but  a  part  of  the  executive  department, 
is  to  execute  the  law  as  thus  expounded. 

Many  special  laws  are  not  susceptible  of  any  exposition.  They 
apply  directly  to  the  case,  and  cannot  be  made  plainer  by  any 
court.  Nothing  is  needed,  after  their  passage,  but  execution. 
Such  are  laws  which  appropriate  sums  of  money  to  individuals ; 
such  are  laws  which  require  specific  acts  of  executive  officers. 
The  intervention  of  the  expounding  function  is  not  necessary  in 
these  cases,  because  it  can  make  them'  no  plainer.  All  that  is  to 
be  done  is  to  execute  them.  The  officers  who  are  to  perform  the 
duties  enjoined  are  all  made  dependent  on  the  will  of  the  Presi- 
dent, directly  or  indirectly,  that  he  may,  through  his  power  over 
them,  "take  care"  that  each  executes  the  laws  in  his  appropriate 
sphere. 

A  distinction  has  been  taken  between  those  laws  which  pre- 
scribe special  duties  to  executive  officers  and  those  which  do  not. 
It  is  said,  the  courts  may  compel  the  execution  of  the  duties  pre- 
scribed in  the  former,  but  not  those  prescribed  in  the  latter.  No 
such  distinction  is  to  be  found  in  the  Conslitulion.  It  is  the  duty 
of  the  President  to  "take  care  that  the  laws  be  faithfully  exe- 
cuted ; "  special  laws  as  well  as  general ;  but  no  such  duly  is 
enjoined  upon  the  judiciary.  The  means  furnished  to  the  Presi- 
dent, to  cause  the  execution  of  the  special  laws,  are  more  imme- 
diate and  direct  than  those  furnished  him  for  the  execution  of  the 
general  laws.  Does  a  special  law  require  the  head  of  a  depart- 
ment to  pay  a  sum  of  money  ?  The  officer,  whose  peculiar  pro- 
vince it  is  to  execute  the  law,  is  under  the  immediate  eye  of  the 
President,  holds  office  at  his  will,  and  may  be  removed  if  he 
refuses.  So  of  the  comptrollers,  auditors,  treasurer,  register,  com- 
missioners of  the  land-office,  of  patents,  of  pensions,  of  Indian 
affairs,  and  the  whole  corps  of  executive  officers  at  Washington. 
And  the  same  principle  embraces  all  executive  officers  through- 
out the  Union.     The  executive  power  is  one  ;  one  in  principle, 
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one  in  object.  Its  object  is  the  execution  of  the  laws.  It  is  not 
susceptible  of  subdivisions  and  nice  distinctions  as  to  its  duties 
and  responsibilities.  To  execute  the  laws,  and  all  the  laws,  are 
its  duties  ;  and  it  is  responsible  for  their  faithful  performance. 
The  practical  exercise  of  executive  power  is  more  remote  in  cases 
whicli  go  before  the  judicial  tribunals;  but  it  is  the  same  in  prin- 
ciple. The  district  attorneys  hold  their  ofTices  at  the  will  of  tlie 
President,  as  also  do  the  marshals.  It  is  not  the  behest  of  the 
judge  that  the  marshal  executes,  but  the  law,  passed  by  Congress, 
which  the  judge  has  merely  expounded  and  applied  to  the  case. 
It  is  the  one  execiuive  power  of  the  Republic,  the  President  of  the 
United  States,  through  an  officer  holding  office  at  his  will,  which 
steps  in  to  execute  the  law  when  the  judge  has  declared  what  it 
is  and  how  it  applies  to  the  case.  Laws,  which  require  no  expo- 
sition, are  executed  without  the  intervention  of  the  judicial  power. 
Laws  which  require  exposition  are  executed  after  that  exposition 
has  been  given  by  the  judicial  power  ;  but  in  both  cases  the  exe- 
cution is,  or  should  be,  according  to  the  Constitution,  exclusively 
the  work  of  the  executive. 

Over  cases  where  the  law  prescribes  special  duties  to  execu- 
tive officers,  as  such,  in  terms  so  plain  as  to  admit  of  no  exposition, 
their  power  does  not  extend.  For  instance  :  the  law  directs  the 
President  to  cause  $00,000  to  be  paid  to  a  merchant  whose  ship 
has  been  bought  for  the  naval  service.  Here  no  judge  could  ex- 
pound the  law  more  clearly  than  the  legislature  has  done  it.  The 
proper  function  of  the  judiciary  cannot  be  called  into  requisition 
because  there  is  no  point  upon  which  it  can  constitutionally  act. 
Nothing  is  to  be  done  but  to  execute  the  law.  The  President 
directs  the  Fourth  Auditor  to  state  an  account ;  it  is  revised  by 
the  Second  Comptroller  ;  the  Secretary  of  the  Navy  issues  a 
requisition  for  a  warrant ;  the  Secretary  of  the  Treasury  issues  a 
warrant,  and  the  matter  passes  through  the  offices  of  the  First 
Comptroller,  the  Register,  and  Treasurer.  These  officers  are  all 
made  dependent  on  the  will  of  the  President,  that  through  them 
he  may  take  care  that  all  such  laws  be  faithfully  executed.  Sup- 
pose one  of  them  should  be  perverse  and  obstinate,  and  refuse  to 
execute  the  law,  what  would  be  the  appropriate  remedy,  and  who 
shall  apply  it  ?  Could  the  merchant  call  on  the  courts  to  interfere 
when  no  expounding  of  the  law  is  requisite  ?  Or  would  he  rather 
apply  to  the  President,  whose  sworn  constitutional  duty  it  is  to 
'take  care  that  the  laws  be  faithfully  executed  ?'  Would  he  not 
request  the  President  to  issue  his  mandamus  to  his  perverse  sub- 
ordinate, directing  him  to  execute  the  law  ;  and,  if  he  still  refused, 
to  remove  him  from  office  and  give  his  place  to  some  one  who 
would  do  his  duty  ?  The  law  could  thus  be  executed,  and  the 
citizen  obtain  his  right. 


196  WASHINGTON. 


United  States  v.  Kendall. 


But  suppose  he  goes  to  the  judiciary  for  their  mandamus,  what 
will  he  ask  them  to  do  ?  Will  he  request  the  judge  to  expound 
the  law  for  him  ?  That  is  not  necessary,  it  is  clear  enough  already  ; 
all  he  wants  is  the  execution  of  the  law.  Will  he  ask  the  judges 
to  execute  the  law,  or  to  "take  care  that  the  law  be  faithfully  exe- 
cuted ?"  That  is  an  executive  function  with  which  they  have  no 
right  to  interfere.  Yet  what  else  is  the  object  of  a  mandamus  in 
such  a  case  ?  What  is  it  but  an  executive  measure  ;  what  else 
but  taking  the  duties  of  the  President  out  of  his  hands  ;  what  else 
but  the  assumption  of  a  power  which  by  the  Constitution  belongs 
exclusively  to  another  independent  department  of  the  govern- 
ment ? 

Let  this  doctrine  be  followed  out,  and  to  what  will  it  lead  ? 
The  Constitution  makes  it  the  duty  of  the  President  to  "commis- 
sion all  the  officers  of  the  United  States,"  and  the  laws  impose 
upon  him  many  specific  as  well  as  general  duties.  The  heads  of 
departments  have  also  many  duties  prescribed  by  law,  special  as 
well  as  general.  We  have  auditors  to  settle  accounts,  comptrol- 
lers to  revise  them,  a  treasurer  to  issue  checks  drawn  upon  war- 
rants, a  register  to  register  accounts  and  warrants,  commissioners 
of  the  land-ofiice,  of  patents,  of  pensions,  and  of  Indian  affairs, 
all  of  whom  have  specific  as  well  as  general  duties,  and  all  of 
whom  have  heretofore  looked  up  to  the  President  as  their  com- 
mon superior ;  the  head  of  the  department  to  which  they  belong  ; 
to  whom  they  are  responsible,  and  whose  duty  it  is  to  see  that 
each  of  them  faithfully  executes  the  laws  in  his  appropriate  sphere. 
But  this  doctrine  gives  a  new  superior  ;  a  superior  above  the 
President,  the  highest  representative  of  the  majesty  of  the  people, 
in  this  government ;  a  superior  which,  in  theory,  may  consign  them 
all,  from  the  heads  of  departments  down  to  the  messengers  in  the 
offices,  to  the  county  jail,  if  they  refuse  to  regard  the  mandate  of 
the  court,  in  the  performance  of  their  executive  functions. 

Any  item  in  an  account,  any  specific  act  required  by  law, 
whether  general  or  special,  which  can  directly  or  indirectly  affect 
a  private  right,  (and  there  can  scarcely  be  an  executive  act  re- 
quired by  law  which  docs  not,)  may  be  made  the  subject  of  the 
supervisory  power  ;  and  the  effective  and  controlling  executive  of 
this  great  Republic  will  not  be  the  chief  magistrate  elected  by  the 
people,  but  the  three  judges  of  the  Circuit  Court  for  the  District 
of  ('olumbia. 

But  which  would  be  the  most  effective  in  all  such  cases,  the 
order  of  the  President,  or  the  mandamus  of  the  judges  ?  The 
President  could  at  once  accomplish  the  object  by  the  obedience 
or  removal  of  his  subordinate.  The  judges  have  no  effectual 
means  of  executing  the  law.     They  might  imprison  the  executive 
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officer,  but  they  could  not  remove  him.  Imprisonment  might 
not  accomplish  the  object.  The  Court  could  not  guide  his  hand 
nor  control  his  will.  If  he  were  conscientious  in  his  refusal,  or 
wished  to  appear  so,  no  imprisonment,  nor  pains,  nor  penalties, 
could  compel  him  to  do  an  act  which  in  his  opinion  violated  his 
oath  of  office.  The  whole  power  of  the  Court  would  be  impotent 
to  control  an  honest  man.  The  inadequacy  of  the  judicial  pro- 
cess, and  the  ample  power  vested  in  the  President,  are  conclusive 
proof  that  the  President  and  not  the  Court  was  intended  to  be 
the  controlling  authority  in  all  such  cases.  So  far  as  regards  their 
execution,  no  distinction  is  made  by  the  Constitution  between 
special  acts  and  general  acts ;  between  private  acts  and  public 
acts.  It  is  the  duty  of  the  President  to  take  care  that  all  alike 
"  be  faithfully  executed."  The  executive  is  an  unity.  The  fram- 
ers  of  the  Constitution  had  studied  history  too  well  to  impose  on 
their  country  a  divided  executive.  The  executive  power  was 
vested  in  a  President.  The  executive  officers  are  his  agents,  for 
whom  he  is  held  responsible  by  the  people  whose  agent  he  is. 
The  acts  of  the  executive  officers  are  the  acts  of  the  President. 
Constitutionally  he  is  as  responsible  for  them  as  if  they  were  done 
by  himself,  though  not  morally. 

So  far  as  regards  the  execution  of  the  laws,  therefore,  no  dis- 
tinction can  be  maintained  between  acts  of  the  President  and  those 
of  his  subordinate  officers.  In  law  they  are  all  acts  of  the  Preisi- 
dent.  When  the  judiciary  attempt  to  control  those  acts,  they 
attempt  to  control  the  executive  power,  to  assume  the  functions 
of  the  President,  to  make  themselves  the  executive  in  the  lai^t 
resort,  superior  to  the  executive  created  by  the  Constitution,  and 
elected  by  the  people. 

Suppose  the  laws  require  a  specific  act  of  the  President  him- 
self, involving  private  rights,  which  he  refuses  to  perform.  The 
courts  have  as  much  law  for  issuing  a  mandamus  against  him,  as 
against  any  of  his  subordinates  in  a  like  case.  It  is  a  "case"  as 
much  as  that  of  which  the  Court  has  already  assumed  jurisdic- 
tion. The  President  disobeys  their  mandamus,  and  they  send  an 
attachment.  By  whom  do  th&y  send  it  ?  By  a  marshal  holding 
his  office  at  the  will  of  the  President,  who  can  strike  their  process 
dead  in  his  hands,  by  dismissing  him  on  the  spot.  This  fact  proves 
the  absurdity  of  the  power  assumed.  And  that  which  the  Presi- 
dent can  legally  do,  to  protect  himself,  he  can  do  to  protect  any 
of  his  agents,  being  always  responsible  to  his  country  for  the  pro- 
per exercise  of  his  power. 

But  suppose  the  Court  succeed  in  arresting  the  President,  and 
put  him  in  the  county  jail.    Where  then  is  the  supreme  executive 
power  of  this  great  Republic  ?     Transferred  from  the  President's 
17* 


198  WASHINGTON. 


United  States  v.  Kendall. 


house  to  the  city  hall ;  from  the  chief  magistrate,  elected  by  the 
people  of  the  whole  United  States,  to  three  judges  for  the  District 
of  Columbia. 

The  arrest  and  imprisonment  of  any  executive  officer,  as  such, 
involves  the  same  principles,  and  would  lead  to  the  same  conse- 
(}ucnces,  in  a  greater  or  less  degree,  according  to  the  importance 
of  the  station  held  by  him.  It  is  still  an  attempt  to  control  the 
executive  power  ;  not  by  confining  its  head,  but  by  lying  up  its 
hands  ;  or  rather  by  forcing  the  hands  to  work,  not  according  to 
the  will  of  their  constitutional  head,  but  in  obedience  to  the  will 
of  another  department  of  the  government. 

It  is  said  that  if  the  Court  has  not  this  power,  'an  individual 
who  may  have  been  ruined  by  the  refusal  of  an  officer  to  perform 
a  ministerial  act,  positively  enjoined  upon  him  by  law,  will  be 
entirely  without  redress.'  If  it  were  even  so,  would  it  justify  the 
court  in  assuming  executive  authority  in  violation  of  the  Constitu- 
tion ?  It  would  but  prove  a  defect  in  our  institutions,  which  it 
would  be  incumbent  on  the  people  to  repair.  But  it  is  not  so. 
The  idea  that  courts  are  the  only  places  where  wrongs  of  all  sorts 
are  to  be  redressed,  and  judges  the  only  dispensers  of  right,  is  an 
error.  Where  the  inferior  executive  officer,  or  even  the  President 
himself,  refuses  to  perform  his  executive  duties,  there  is  an  obvi- 
ous mode  of  redress,  without  the  interposition  of  the  judicial 
authority.  If  a  subordinate  executive  officer  'refuse  to  perform 
a  ministerial  act  positively  enjoined  upon  him  by  law,'  the  injured 
citi/en  may  appeal  to  the  President,  whose  duty  it  is  to  '  take  care 
that  the  laws  be  faithfully  executed,'  and  has  power  to  turn  out  a 
perverse  subordinate.  If  the  case  be  so  very  plain,  the  President 
Avill,  at  once,  enforce  the  execution  of  the  law,  and  the  citizen 
will  have  eflectual  redress,  though  '  this  Court  has  not  jurisdiction.' 
If  the  case  be  not  so  very  plain,  the  matter  may  be  referred  back 
to  Congress,  to  make  it  plain  by  further  legislation  ;  and  tinis  the 
citizen  would  have  complete  redress,  without  the  aid  of  the  Court. 
There  is  a  process  by  which  the  President  himself  may  be  reached, 
for  a  perverse  refusal  to  execute  the  laws,  or  take  care  that  they 
be  executed,  and  a  chief  magistrate,  who  will  do  his  duly,  put  in 
his  place. 

Thus  are  there  ample  means  provided  by  the  Constitution  to 
enable  the  citizen  to  obtain  his  rights  at  the  hand  of  the  executive 
without  erecting  any  court  into  a  supreme  controlling  power  over 
the  President  and  the  whole  corps  of  executive  officers.  Indeed 
the  Court  has  not,  in  the  Constitution  and  laws,  the  means  to  give 
redress  in  such  cases.  Before  they  can  control  the  President, 
they  must  assume  the  power  to  appoint  their  own  marshal  and 
execute  their  own  mandates.     They  must  do  more.     They  must 
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proceed  to  the  executive  offices ;  must  enter  credits  with  their 
own  hands ;  must  issue  warrants ;  and  finally,  with  their  own 
hands,  take  the  money  out  of  the  Treasury. 

The  very  case  before  the  Court  ilUislrates  the  theory  of  the 
Constitution.  The  Postmaster-General  refused  to  execute  a  part 
of  the  Solicitor's  award,  because  he  believed  it  contrary  to  law. 
Where  did  the  relators  first  look  for  redress  ?  Not  to  the  Court, 
but  to  the  President.  The  late  President  deemed  the  case  a 
proper  one  for  another  application  to  Congress  for  further  legisla- 
tion, and  refused  to  compel  an  execution  of  the  award.  The  re- 
lators went  to  one  house  of  Congress  and  procured  the  passage 
of  a  resolution  in  their  favor  ;  but  no  legislation.  The  cause  was 
then  again  pressed  upon  the  late  President,  whose  views  of  it  re- 
mained unchanged.  It  was  afterwards  pressed  upon  the  present 
President,  who  considered  the  disposition  madf  of  it  by  his  prede- 
cessor as  final,  so  far  as  the  executive  was  concerned,  unless  there 
should  be  further  legislation.  If  the  President,  on  either  of  these 
three  occasions,  had  looked  upon  the  law  as  clearly  and  impera- 
tively commanding  the  payment  of  the  money,  he  would  have 
taken  care  to  see  it  faithfully  executed,  and  the  relators  would 
have  had  complete  redress.  If  they  had  procured  the  passage  of 
an  explanatory  act,  or  joint  resolution,  through  both  houses  of 
Congress,  sustaining  their  construction  of  the  law,  or  requiring 
payment  of  the  balance  of  the  award,  their  redress  would  also 
have  been  complete. 

These  obvious  constitutional  and  legal  measures  were  resorted 
to  by  them  ;  and  it  is  only  when  they  fail  to  obtain  the  interpreta- 
tion of  legitimate  authority,  that  they  apply  to  a  court  to  erect 
itself  into  a  tribunal  of  appeal  from  another  independent  depart- 
ment of  the  government. 

Whether  sound,  or  not,  the  views  here  expressed  are  not  pe- 
culiar. INIr.  Jefferson  and  Mr.  Madison  acted  upon  them  when 
the  former  held  the  office  of  President  and  the  latter  that  of 
Secretary  of  State.  Mr.  Jefferson  has  left  on  record  his  views  of 
the  case  of  Marbury  v.  Madison,  now  relied  upon  by  the  Court  to 
sustain  their  claim  to  jurisdiction  in  this  case.  The  following  is 
a  letter  addressed  by  him  to  George  Hay,  prosecuting  attorney 
in  the  case  of  Aaron  Burr,  namely  : 

"  Washington,  June  2d,  1807. 

"To  George  Hay,  —  Dear  Sir  :  While  Bmr^s  case  is  depend- 
ing before  the  Court,  I  will  trouble  you  from  time  to  time,  with 
what  occurs  to  me.  I  observe  that  the  case  of  Marbury  v.  Madi- 
son has  been  cited,  and  I  think  it  material  to  stop,  at  the  thresh- 
old, the  citing  that  case  as  authority,  and  to  have  it  denied  to  be 
law. 
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"  1.  Because  ihe  judges,  in  the  outset,  disclaimed  all  cogni- 
zance of  the  case  ;  although  they  then  went  on  to  say  what  would 
have  been  their  opinion  had  they  had  cognizance  of  it.  This  then 
was,  confessedly,  an  extrajudicial  opinion,  and,  as  such,  of  no 
authority. 

"  2.  Because,  had  it  been  judicially  pronounced,  it  would  have 
been  against  law  ;  for  to  a  commission,  a  deed,  a  bond,  delivery 
is  essential  to  give  validity.  Until,  therefore,  the  commission  is 
delivered  out  of  the  hands  of  the  executive,  and  his  agents,  it  is 
not  his  deed.  He  may  withhold,  or  cancel  it,  at  pleasure,  as  he 
might  his  private  deed,  in  the  same  situation. 

"  The  Constitution  intended  that  the  three  great  branches  of 
the  government  should  be  coordinate  and  independent  of  each 
other.  As  to  acts,  therefore,  which  are  to  be  done  by  either,  it 
has  given  no  conirol  to  another  branch.  A  judge,  I  presume, 
cannot  sit  on  a  bench,  without  a  commission,  or  a  record  of  a 
commission  ;  and  the  Constitution  having  given  to  the  judiciary 
branch  no  means  of  compelling  the  executive  either  to  deliver  a 
commission,  or  to  make  a  record  of  it,  shows  it  did  not  intend  to 
give  the  judiciary  that  control  over  the  executive,  but  that  it 
should  remain  in  the  power  of  the  latter  to  do  it  or  not. 

"  Where  different  branches  have  to  act,  in  their  respective 
lines,  finally  and  without  appeal  under  any  law,  they  may  give  to 
it  different  and  opposite  constructions.  Thus,  in  the  case  of  Wil- 
liam Smith,  the  House  of  Representatives  determined  he  was  a 
citizen  ;  and  in  the  case  of  William  Duane,  (precisely  the  same 
in  every  material  circumstance,)  the  judges  determined  he  was 
no  citizen.  In  the  cases  of  Callender  and  others,  the  judges 
determined  the  Sedition  Act  was  valid  under  the  Constitution, 
and  exercised  their  regular  powers  of  sentencing  them  to  fine  and 
imprisonment.  But  the  executive  determined  that  the  Sedition 
Act  was  a  nullity,  under  the  Constitution,  and  exercised  his  regu- 
lar power  of  prohibiting  the  execution  of  the  sentence,  or  rather 
of  executing  the  real  law  which  protected  the  acts  of  the  defend- 
ants. From  these  difierent  constructions  of  the  same  act,  by  dif- 
ferent branches,  less  mischief  arises  than  from  giving  to  any  one 
of  them  a  control  over  the  others.  The  executive,  and  Senate, 
act  on  the  construction  that  until  delivery  from  the  executive  de- 
partment, a  commission  is  in  their  possession,  and  within  their 
rightful  power  ;  and  in  cases  of  commissions,  not  revokable  at 
will,  where,  after  the  Senate's  approbation,  and  the  President's 
signing,  and  sealing,  new  information  of  the  unfitness  of  the  per- 
son has  come  to  hand  before  the  delivery  of  the  commission,  new 
nominations  have  been  made  and  approved,  and  new  commissions 
issued.      On  this  construction  I  have  hitherto  acted ;    on  this  I 
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shall  ever  act,  and  maintain  it  with  the  powers  of  the  government 
against  any  control  which  may  be  attempted  by  the  judges  in 
subversion  of  the  independence  of  the  executive  and  Senate 
within  their  peculiar  department.  I  presume,  therefore,  that  in  a 
case  where  our  (Jecision  is,  by  the  Constitution,  the  supreme  one, 
and  that  which  can  be  carried  into  effect,  it  is  the  constitutionally 
authoritative  one,  and  that  that  by  the  judges  was  coram  nonju- 
dice.  and  unauthoritative,  because  it  cannf)t  be  carried  into  effect. 

"I  have  long  wished  for  a  proper  occasion  to  have  the  gratui- 
tous opinion  in  Marbunj  v.  Madison  brought  before  the  public, 
and  denounced  as  not  law  ;  and  I  think  the  present  a  fortunate 
one,  because  it  occupies  such  a  place  in  the  public  attention.  I 
should  be  glad,  therefore,  if,  in  noticing  that  case,  you  could  take 
occasion  to  express  the  determination  of  the  executive,  that  the 
doctrines  of  that  case  were  given  extrajudicially  and  against  law  ; 
and  that  their  reverse  will  be  the  rule  of  action  with  the  execu- 
tive. If  this  opinion  should  not  be  your  own,  I  would  wish  it  to 
be  expressed  merely  as  that  of  the  executive.  If  it  is  your  own 
also,  you  will  of  course  give  to  the  arguments  such  a  develop- 
ment as  a  case,  incidental  only,  might  render  proper. 

"  I  salute  you  with  friendship  and  respect.     Thos.  Jefferson." 

Mr.  Jefferson  was  still  President  at  the  time  this  letter  was 
written.  He  declares  that  "  the  Constitution  intended  that  the 
great  branches  of  the  government  should  be  coordinate  and  inde- 
pendent of  each  other  ;  "  that  "  as  to  the  acts  which  are  to  be 
done  by  either,  it  has  given  no  control  to  another  branch  ;  "  that 
"  the  doctrines  of  that  case  were  given  extrajudicially  and  against 
law;"  that  "their  reverse  will  be  the  rule  of  action  with  the 
executive,"  and  that  he  would  "  maintain  "  his  construction  of  the 
Constitution,  "  with  the  powers  of  the  government,  against  any 
control  which  may  be  attempted  by  the  judges  in  subversion  of 
the  independence  of  the  executive,"  &c. 

In  a  letter  to  Judge  Roane,  dated  September  6,  1819,  Mr. 
Jefferson  adverts  to  this  case,  and  the  principles  involved  in  it  in 
the  following  terms,  namely :  "  In  the  case  of  Marbunj  Sf  Madi- 
son^ the  federal  judges  declared  that  commissions  signed  and 
sealed  by  the  President  were  valid,  although  not  delivered.  I 
deemed  delivery  essential  to  complete  a  deed,  which  as  long  as  it 
remains  in  the  hands  of  the  party,  is,  as  yet,  no  deed  ;  but  it  is 
in  posse  only;  but  not  in  esse;  and  I  withheld  delivery  of  the 
commissions.  They  cannot  issue  a  mandamus  to  the  President,  or 
legislature,  or  any  of  their  officers,  the  Constitution  controlling  the 
common  law  in  this  particular." 

Again,  as  late  as  June  12th,  1823,  in  a  letter  to  Judge  John- 
son, Mr.  Jefferson  speaks  thus  of  this  case,  namely  :  "  The  prac- 
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tice  of  Judge  Marshall,  of  travelling  out  of  his  ease,  to  prescribe 
•what  the  law  would  be  in  a  moot  case,  not  before  the  court,  is 
very  irregular  and  very  censurable.  I  recollect  another  instance, 
and  the  more  particularly,  perhaps,  because  it,  in  some  measure, 
bore  on  myself. 

"  Among  the  midnight  appointments  of  Mr.  Adams,  were  corn- 
missions  to  some  federal  justices  of  the  peace  for  Alexandria. 
These  were  signed  and  sealed  by  him,  but  not  delivered.  I  found 
them  on  the  table  of  the  department  of  state,  on  my  entrance  into 
office,  and  I  forbade  their  delivery.  Marbury,  named  in  one  of 
them,  applied  to  the  Supreme  Court  for  a  mandamus  to  the  Secre- 
tary of  State,  (Mr.  Madison,)  to  deliver  the  commission  intended 
for  him. 

"  The  Court  determined  at  once,  that,  being  an  original  process, 
they  had  no  cognizance  of  it,  and  there  the  question  before  them 
was  ended.  But  the  Chief  Justice  went  on  to  lay  down  what 
the  law  would  be,  had  they  jurisdiction  of  the  case,  to  wit,  that 
they  should  command  the  delivery.  The  object  was  clearly  to 
instruct  any  other  court,  having  the  jurisdiction,  what  they  should 
do  if  Marbury  should  apply  to  them.  Besides  the  impropriety  of 
this  gratuitous  interference,  could  any  thing  exceed  the  perversion 
of  law  ?  For  if  there  is  any  principle  of  law  never  yet  contra- 
dicted, it  is  that  delivery  is  one  of  the  essentials  to  the  validity  of 
a  deed.  Although  signed  and  sealed,  yet,  as  long  as  it  remains 
in  the  hands  of  the  party  himself,  it  is  in  fieri  only,  it  is  not  a 
deed,  and  can  be  made  so  only  by  its  delivery.  In  the  hands  of 
a  third  person  it  may  be  made  an  escroiu.  But  whatever  is  in  the 
executive  offices  is  certainly  deemed  to  be  in  the  hands  of  the 
President,  and,  in  this  case,  was  actually  in  my  hands,  because 
when  I  countermanded  them,  there  was,  as  yet,  no  Secretary  of 
State.  Yet  this  case  of  Marbury  v.  Madison  is  continually  cited 
by  bench  and  bar,  as  if  it  were  settled  law,  without  any  animad- 
version of  its  being  merely  an  obiter  dissertation  of  the  chief  jus- 
tice." 

Mr.  Jefferson  even  denied  the  power  of  the  courts  to  compel 
the  attendance  of  the  President  or  heads  of  departments  as  wit- 
nesses in  suits  at  law,  or  criminal  prosecutions,  at  whatever  dis- 
tance ;  on  the  ground  that  their  constitutional  duties  in  the  service 
of  the  people  of  the  United  States,  were  paramount  to  all  others. 
When,  in  the  case  of  Smith  v.  Og-den,  in  New  York,  a  subpa3na 
was  issued  to  some  of  the  heads  of  departments,  they  were 
directed  by  him  to  attend  to  their  official  duties,  and  disregard  it. 
When  the  order  of  tlie  President  was  stated  in  court  as  the 
ground  of  disobedience,  a  motion  was  made  for  an  attachment, 
on  the  ground  that  it  was  insufficient,  but  the  motion  failed  upon 
an  equal  division  of  the  court. 
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In  the  case  of  Aaron  Burr,  a  subpoena  was  issued  by  the  court 
for  the  President,  which  he  disregarded  and  returned.  The  fol- 
lowing are  his  remarks  upon  it,  in  letters  to  the  district  attorney, 
namely : 

"  The  leading  principle  of  our  Constitution  is  the  independence 
of  the  legislature,  executive,  and  judiciary,  of  each  other.  And 
none  are  more  jealous  of  this  than  the  judiciary.  But  would  the 
executive  be  independent  of  the  judiciary,  if  he  were  subject  to 
the  commands  of  the  latter,  and  to  imprisonment  for  disobedience  ; 
if  the  several  courts  could  bandy  him  from  pillar  to  post ;  keep 
him  constantly  trudging  from  North  to  South,  and  East  to  West, 
and  withdraw  him  entirely  from  his  constitutional  duties  ?  The 
intention  of  the  Constitution,  that  each  branch  should  be  indepen- 
dent of  the  others,  is  further  manifested  by  the  means  it  has  furn- 
ished to  each,  to  protect  itself  from  enterprises  of  force  attempted 
on  them  by  the  others  ;  and  to  none  has  it  given  more  effectual  or 
diversified  means  than  to  the  executive. 

"  I  received  late  last  night  your  favor  of  the  day  before,  and 
now  reinclose  you  the  subpoena.  As  I  do  not  believe  that  the  dis- 
trict courts  have  the  power  of  commanding  the  executive  govern- 
ment to  abandon  superior  duties,  and  attend  to  them,  at  whatever 
distance,  1  am  unwilling,  by  any  notice  of  the  subpoena,  to  set  a 
precedent  which  might  sanction  a  proceeding  so  preposterous." 

If  the  courts  cannot  take  the  executive  officers  from  their  pub- 
lic duties,  even  to  testify  in  court  in  criminal  cases,  much  less  can 
they,  at  the  instance  of  citizens  in  pursuit  of  private  rights,  sub- 
ject them  to  mandamus  and  attachment. 

These  authorities  are  sufficient  to  show,  that  the  doctrine  laid 
down  by  the  Chief  Justice  in  the  case  of  Marbury  v.  Madison, 
never  was  recognized  as  law  by  the  executive  authority.  They 
will  also  screen  the  undersigned  from  the  imputation  of  assuming 
any  new  ground,  when  he  doubts  whether  this  Court,  or  any 
other,  can  "  issue  a  mandamus  to  the  President  or  legislature,  or 
any  of  their  officers,  the  Constitution  controlling  the  common  law 
in  this  particular." 

All  this  reasoning  and  these  deductions  the  undersigned  begs 
may  be  understood  as  applicable  solely  to  the  public  character 
and  acts  of  executive  officers,  and  not  to  their  character  as  citi- 
zens, or  to  their  private  transactions. 

Second  reason.  If,  according  to  the  Constitution,  the  Circuit 
Court  for  the  District  of  Columbia  might  be  clothed,  by  law,  with 
the  power  to  issue  a  mandamus  in  such  a  case,  no  such  power  has 
been  conferred  upon  them  by  the  Acts  of  Congress. 

The  undersigned  is  spared  the  labor  of  investigating  and  illus- 
trating this  position,  by  the  clear,   and,  he  thinks,    conclusive, 


204  WASHINGTON. 


United  States  v.  Kendall. 


opinion  of  ihe  Attorney-General,  which  he  transmits  herewith, 
and  requests  that  it  may  be  considered  a  part  of  this  letter.  That 
opinion  reviews  the  opinion  of  the  Circuit  Court,  as  delivered  by 
Chief  Justice  Cranch,and  published  in  the  National  Intelligencer, 
and  maintains  the  following  positions. 

1.  That  the  argument  of  the  Court  in  favor  of  the  jurisdiction 
claimed  by  them,  is  founded  on  inferences  from  the  language  of 
Judge  Johnson,  in  the  case  of  Mclntire  v.  Wood ;  which  infer- 
ences were  repudiated  by  the  same  judge,  and  by  the  judgment 
of  the  court  in  a  subsequent  case. 

2.  That  there  is  no  substantial  difference  between  the  words  of 
the  Judiciary  Act  of  1789,  which  the  Supreme  Court  have  twice 
decided  do  not  give  the  other  circuit  courts  power  to  issue  a 
mandamus  to  an  executive  officer,  and  the  words  of  the  5th 
section  of  the  act  concerning  the  District  of  Columbia,  on  which 
the  Circuit  Court  rely  ;  and  that  the  jurisdiction  of  the  latter  is, 
therefore,  in  this  respect,  no  greater  than  that  of  the  other  courts. 

3.  That  no  power  is  to  be  derived  from  the  Act  of  the  13th  of 
February,  1801,  because  that  act  was  repealed  in  1802,  without 
any  exception  as  to  the  Circuit  Court  of  this  District. 

4.  That  even  if  the  acts  of  Congress,  concerning  this  Court,, 
had  given  to  it,  in  express  terms,  a  jurisdiction  to  issue  writs  of 
mandamus  to  an  executive  officer,  to  compel  him  to  perform  an 
official  act,  no  such  jurisdiction  could  be  exercised  consistently 
with  the  provisions  of  the  Constitution  ;  because  such  a  jurisdic- 
tion would  be,  substantially,  an  exercise  of  executive  power, 
which  cannot  be  taken  from  the  President,  in  whom  the  Consti- 
tution has  vested  it. 

5.  That  the  Postmaster-General  is  an  executive  officer,  and 
equally  independent,  with  the  other  heads  of  the  executive  de- 
partments, of  any  control,  in  the  exercise  of  his  official  duties,  by 
the  judiciary. 

Third  reason.  If,  by  the  Constitution,  Congress  can  clothe  the 
courts  with  authority  to  issue  writs  of  mandamus  against  execu- 
tive officers,  as  such  ;  and  if  they  have  vested  the  general  power 
in  this  Court,  by  law,  this  is  not  a  case  in  which  that  power  can 
be  lawfully  exercised. 

1.  It  seems  to  be  conceded  that  a  writ  of  mandamus  will  not 
lie  to  compel  any  one  to  do  an  act,  in  relation  to  the  performance 
of  which  he  has  any  discretion  ;  and  to  bring  this  case  within 
that  principle,  the  Court  say,  "  the  duty  of  the  Postmaster-Gene- 
ral, under  that  act,  is  clear  and  absolute,  leaving  him  no  discre- 
tion."    Is  tiiis  so  ? 

The  act  does  not  require  the  Postmaster-General  to  credit  or 
pay  any  specific  amount.     It  docs  not  absolutely  require  him  to 
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do  any  specific  act  whatsoever.  Whether  he  would  be  called 
upon  to  credit  much,  or  little,  or  nothing  at  all,  was  altogether 
contingent,  depending  on  the  solicitor's  award.  It  was  not  like 
a  law  directing  specifically  and  absolutely  the  payment  of  a  sum 
of  money,  or  the  performance  of  a  ministerial  act,  where  the  law 
is  the  only  guide.  It  was  necessary  for  him,  in  this  case,  to  look 
at  the  law,  and  at  the  Solicitor's  award.  Of  necessity,  he  must 
compare  them  together  to  ascertain  what  it  was  his  duty  to  do. 
Now,  in  making  that  comparison,  and  acting  upon  the  result,  has 
he  no  discretion  ?  The  authority  of  the  Solicitor,  by  the  words 
of  the  law,  was,  "to  settle  and  adjust"  the  claims  of  the  relators 
"  for  extra  services,"  "  under  certain  contracts  made  with  them 
by  W.  T.  Barry,"  &c.,  to  inquire  into  and  determine  the  equity 
of  their  claims  "for  or  on  account  of  any  contract"  with  the  jciid 
Postmaster-General,  "  on  which  their  pay  had  been  suspended  by 
the  present  Postmaster-General,"  and  to  make  them  such  allow- 
ances, &c.  The  duty  of  the  Postmaster-General  is  prescribed  in 
the  following  words : 

"And  that  the  Postmaster-General  be,  and  he  is  hereby 
directed  to  credit  such  mail  contractors  with  whatever  sum:?  of 
money,  if  any,  the  said  Solicitor  shall  so  decide  to  be  due  to 
them,"  *'  for  or  on  account  of  any  such  service  or  contract."       » 

The  Postmaster-General  was  not  required  to  credit  the  con- 
tractors with  all  the  Solicitor  might  award  them,  but  only  so 
much  as  he  might  decide  to  be  due  "  for  or  on  account  of  such 
service  or  contract."  What  "  service  or  contract  ?  "  Why,  the 
"service  or  contract"  described  in  the  preceding  part  of  the  act, 
"extra  service;"  a  "contract"  with  W.  T.  Barry;  a  contract 
"  on  which  the  pay  had  been  suspended  by  the  present  Post- 
master-General." It  is  such  allowances,  and  such  only,  that  the 
Postmaster-General  is  directed  to  credit.  Has  he  no  power  to 
examine  and  decide  whether  the  allowances  are  of  this  character 
or  not?  Must  he  not  see  whether  they  are  "for  or  on  account 
of  any  such  service,  or  contract,"  or  not  ?  If  he  have  no  power 
to  look  into  that  point,  why  are  the  words  attached  to  the  sen- 
tence which  prescribes  his  duty?  Why  was  he  not  directed 
absolutely  to  credit  whatever  sums  of  money,  if  any,  the  Solicitor 
shall  decide  to  be  due  to  them?  But  one  answer  can  be  giv.en. 
It  was  the  purpose  of  Congress  to  limit  the  power  of  the  Post- 
master-General to  credit  and  pay,  as  well  as  of  the  Solicitor  to 
allow;  and,  after  defining  the  claims  which  the  latter  was  author- 
ized to  allow,  they  limited,  to  the  same  claims,  the  power  of  the 
former  to  pay.  He  was  directed  to  pay  the  sums  allowed  "  for 
and  on  account  of  any  such  service  or  contract,"  and  nothing 
more. 

VOL.  V.  18 
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Again,  there  are  several  provisos  to  the  act,  limiting  the  power 
of  the  Solicitor.  One  of  thenti  is  as  follows  :  "  Provided  the  said 
Solicitor  is  not  authorized  to  make  any  allowance  "  "  for  any  sus- 
pension or  withholding  of  money,  as  aforesaid,  for  allowances  or 
over-payments  made,  as  aforesaid,  on  the  route  from  Baltimore 
to  Washington,  under  the  contract  of  1827."  If,  instead  of  1827, 
the  year  1831  had  been  used  in  this  proviso,  it  would  have 
covered  a  part  of  the  allowances  embraced  in  the  award.  Had  it 
done  so,  and  had  the  award  embraced  that,  or  any  other  allow- 
ance prohibited  by  the  provisos,  would  it  not  have  been  the  duty 
of  the  Postmaster-General  to  refuse  the  credit  and  payment  ?  It 
cannot  be  doubted.  But  how  could  he  ascertain  whether  the 
allowance  was  prohibited  by  the  proviso,  or  not  ?  Could  he  do 
it  in  any  other  way  than  by  examining  the  allowance  and  com- 
paring it  with  the  proviso  ?  If,  in  his  opinion,  it  were  prohibited, 
he  would  refuse  to  pay  it ;  if  not,  he  would  pay  it.  And  is  there 
not  discretion  here  ?  May  he  not  pay,  or  refuse  to  pay,  accord- 
ing to  his  opinion  of  the  power  of  the  Solicitor  to  make  the  allow- 
ance ? 

On  these  points,  there  can  be  no  doubt  that  the  Postmaster- 
General  has  a  discretion.  But  what  is  the  difference  between  his 
right  to  determine  whether  the  Solicitor  has  transcended  his  power 
on  specific  points,  or  in  his  award  generally  ?  Had  he  not  a  dis- 
cretion to  refuse  to  pay  the  whole  award,  or  any  part  of  it,  if  he 
honestly  believed  it  to  be  contrary  to  law  ?  If,  on  looking  at  the 
law  and  the  award,  he  found  that  the  Solicitor  had  departed  from 
his  authority  altogether,  it  cannot  be  doubted  that  he  had  a  right, 
under  the  law,  and  that  it  would  have  been  his  duty  to  decline 
carrying  it  into  effect. 

This  is  not  a  case,  therefore,  where  a  specific  duty  is  enjoined 
by  law,  in  the  performance  of  which  there  is  no  discretion,  such 
as  the  payment  of  a  definite  sum  of  money,  the  registering  of  a 
certificate,  or  the  recording  of  a  patent,  and  consequenlly  it  is  not 
a  proper  case  for  a  mandamus. 

It  seems  to  be  conceded,  that  under  existing  laws  a  writ  o{  man- 
damus can  be  issued  by  a  court  only  as  a  means  of  exercising  its 
jurisdiction,  and  not  for  the  purpose  of  obtaining  jurisdiction. 

Let  us  apply  the  principle  to  this  case.  The  jurisdiction  of 
every  court  must  be  original  or  appellate.  Original  jurisdiction  is 
where,  by  authority  of  the  Constitution  and  laws,  proceedings 
are  originated  in  the  court  in  the  first  instance.  Appellate  juris- 
diction is  where,  by  authority  of  the  same  Constitution  and  laws, 
a  case  is  taken  out  of  a  lower  tribunal  into  a  higher,  wilh  a  view 
to  a  revision  of  the  proceedings  of  an  inferior  court. 

In  this  case,  the  Circuit  Court  of  the  district  had  no  original 
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jurisdiction  to  adjudicate  upon  the  claims  of  the  contractors. 
There  was  no  mode  known  to  the  laws  by  which  they  could  pro- 
secute those  claims  in  any  court  whatsoever.  Congress  created  a 
special  tribunal  for  that  purpose.  They  made  the  Solicitor  of  the 
Treasury  a  chancellor  for  the  special  object,  and  clothed  him 
with  power  to  take  evidence,  and  adjudicate  upon  the  claims  of 
the  contractors.  No  other  court  on  earth  could  have  entertained 
this  case.  Nor  was  any  appeal  from  the  decision  of  this  special 
court  provided  for  by  the  law  which  created  it.  Neither  the  Cir- 
cuit Court  of  this  district,  nor  the  Supreme  Court  of  the  United 
Slates,  nor  any  other  judicial  tribunal,  had  power  to  bring  up  the 
case  from  the  Solicitor  of  the  Treasury,  either  before  or  after  his 
award,  and  revise  his  proceedings.  No  judge  could  take  from  or 
add  to  the  amount  of  his  award;  nor  has  any  judge  the  legal 
power  to  say  whether  thai  officer  decided  according  to  law,  or 
against  law.  The  solicitor's  power,  in  this  case,  was  equal  to 
that  conferred  on  the  Supreme  Court  of  the  United  Slates,  in 
cases  subjected  to  its  jurisdiction,  and  above  that  of  the  Circuit 
Court  for  the  District  of  Columbia,  from  which  there  is  an  appeal. 
The  Solicitor  had  as  much  power,  under  the  law  which  gave  hira 
jurisdiction  to  issue  a  mandamus  to  bring  before  him,  for  consi- 
deration or  revision,  a  case  acted  on  in  the  District  Court,  or  the 
Supreme  Court,  as  either  of  them  has  to  issue  a  mandamus  to* 
bring  before  ihem,  for  consideration  or  revision,  a  case  decided  in 
his  court ;  and  he  has  as  much  right  to  interpose  by  a  mandamus 
to  execute  their  judgment,  as  they  his.  How  then  do  the  Circuit 
Court  get  jurisdiction  in  this  case  ?  Not  by  law  ;  lor  the  law 
gives  them  none,  either  original  or  appellate.  They  obtain  it  by 
the  mandamus^  and  by  that  only. 

It  is  said  that  they  do  not  claim  jurisdiction  to  inquire  into 
and  revise  the  Solicitor's  award.  What  then  does  their  jurisdic- 
tion amount  to  ?  What  case  is  this  where  the  jurisdiction  is  not 
to  inquire  into,  to  revise,  to  adjudge,  but  merely  to  execute  ?  In 
the  ordinary  routine  of  judicial  proceedings,  the  "case"  comes 
first,  the  "suit"  follows,  and  "judgment"  closes  the  rear.  Here 
it  is  not  a  "  case  "  nor  a  "  suit  "  of  which  the  court  takes  cogni- 
zance, but  a  "judgment."  It  is  the  judgment  and  award  of 
another  independent  court,  upon  the  proceedings  of  which  the 
law  gives  neither  resort  nor  appeal  to  the  District  Court.  And  if 
the  court  do  not  intend  to  look  into  the  award  of  the  Solicitor,  to 
ascertain  whether  it  be  according  to  law,  or  against  law,  what  do 
they  mean  by  calling  on  the  Postmaster-General  to  give  his 
reasons  for  not  carrying  it  into  execution  ?  If  they  mean  any 
thing  by  such  a  call,  it  must  be  that  they  will  consider  the  reasons 
which  may  be  adduced  by  him,  and  decide  whether  they  be  sutfi- 
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cicnt  or  not.  Suppose  the  Postmaster-General  were  to  allege 
that  the  Solicitor  had  considered  and  allowed  claims,  which  he 
was  not  authorized  to  allow  by  the  Act  of  Congress,  from  which 
he  derived  his  authority.  If  this  were  true,  it  would  certainly  be 
a  good  reason  for  not  paying  the  award.  But  could  the  Circuit 
Court  inquire  into  their  truth  ?  Whence  do  they  derive  the  power 
to  inquire  or  decide  whether  the  Solicitor  allowed  too  much  or  too 
little;  whether  he  adhered  to  the  law,  or  transcended  the  law; 
whether  he  awarded  to  the  claimants  a  just  compensation  for  ser- 
vices actually  rendered,  or  heaped  upon  them  tens  and  hundreds 
of  thousands  without  shadow  of  contracts  or  pretence  of  service  ? 
Nothing  would  seem  more  plain  than  that  the  Court  have  no 
power  to  call  for  books  and  papers,  or  summon  witnesses,  or  consi- 
der statements,  with  a  view  of  deciding  whether  the  award  of  the 
Solicitor  be  right  or  wrong.  If  they  have  no  such  power,  it  is 
palpable  that  ihey  cannot  make  any  examinations,  and  come  to 
any  decision  which  can  exonerate  the  Postmaster-General  from 
executing  the  award,  however  illegal  or  monstrous  may  be  the 
allowances  which  it  sanctions. 

Is  not  this  absence  of  power  to  consider  that,  which  may  be  a 
good  reason  for  the  Postmaster-General's  refusal  to  execute  the 
award,  the  strongest  possible  proof  that  the  Court  have  no  author- 
ity to  institute  their  present  proceedings?  It  will  be  admitted  by 
all,  that  if  the  Postmaster-General  could  show  that  the  award  was 
illegal,  or  corrupt,  it  would  be  a  good  excuse  for  not  carrying  it 
into  effect  until  it  could  be  revised  by  some  superior  tribunal. 
But  this  court,  not  being  clothed  by  law  with  power  to  consider 
those  points,  has  no  authority  to  judge  of  the  legality  or  reasona- 
bleness of  the  Postmaster-General's  excuses,  although  they  may 
be  such  as  not  only  to  justify  him,  but  to  entitle  him  to  commend- 
ation. 

No  man  will  deny  that  cases  may  and  do  arise,  in  which  an 
executive  officer  is  perfectly  justified  in  refusing  to  perform  a  spe- 
cific act  required  of  him  by  law.  In  these  cases,  he  is  responsible 
to  his  superior,  and  to  Congress,  but  not  to  the  courts.  If  the 
Po!>tmaster-General  were  directed  by  express  law  to  pay  $50,000 
to  a  contractor,  and  should,  before  doing  so,  discover  that  the 
passage  of  the  Act  of  Congress  had  been  procured  by  false  and 
fabricated  testimony,  it  would  be  his  duty  to  refuse  payment  until 
the  whole  subject  could  be  again  brought  under  the  revision  of 
Congress.  Yet  the  law  might  be  plain  and  peremptory  in  its 
terms,  leaving  him  no  discretion.  Must  not  this  Court,  upon  the 
principles  laid  down  by  them,  grant  a  mandamus  to  the  claimant? 
Could  they,  in  such  a  proceeding,  inquire  into  and  revise  the  Act 
of  Congress,  or  would  they  peremptorily  order,  and  forcibly  com- 


MARCH  TERM,  1837.  209 

United  States   v.  Kendall. 

pel  the  Postmaster-General  to  execute  the  law,  the  fraud  notwith- 
standing ?  If  he  had  no  "  discretion,"  and  they  no  power  of  revi- 
sion, such  must  be  their  decision. 

Hence  it  is  inferred  that  the  Court  has  no  jurisdiction  of  this 
case  in  law,  and  can  only  obtain,  what  they  may  exercise  by  their 
mandamus,  —  a  proof  that  a  writ  o(  mandamus  will  not  lie  in  such 
a  case. 

Fourth  reason.  The  Court  have  ordered  the  Postmaster- 
General  to  perform  a  legal  impossibility. 

A  mandamus  is  a  command  to  do  a  specific  act.  The  specific 
act,  ordered  to  be  done  in  this  case,  is,  to  credit  the  relators  with 
the  full  amount  of  the  Solicitor's  award.  A  credit  can  only  be 
given  by  an  entry  upon  some  book  in  which  their  accounts  are  law- 
fully kept.  No  accounts  are  kept  with  contractors  in  the  Post- 
Office  Department,  nor  has  the  Postmaster-General  the  custody 
or  control  of  the  books  in  which  they  are  kept. 

All  the  accounts  of  the  Post-Office  Department  are  kept  in 
the  Treasury  Department  by  the  auditor  created  for  that  pur- 
pose, by  the  xVct  of  July  2,  1836,  [5  Stat,  at  Large,  SO.]  That 
officer  is  appointed  by  the  President  and  Senate ;  and  so  far  is  he 
from  being  dependent  on  the  Postmaster-General,  that  his  clerks 
are  appointed  by  the  Secretary  of  the  Treasury.  To  his  office 
have  been  transferred,  long  since,  all  the  accounts,  and  the  books 
connected  with  them,  formerly  kept  by  the  Postmaster-General. 

By  adverting  to  the  fact,  that  the  act  for  the  relief  of  Messrs. 
Stockton  and  iStokes,  &c.,  and  that  to  change  the  organization 
of  the  Post-OfficQ  Department,  passed  on  the  same  day,  the 
occasion  of  this  practical  discrepancy  between  them  will  be  un- 
derstood. 

The  former  was  drawn  with  reference  to  the  organization  of 
the  department  at  the  time  of  its  introduction  into  Congress. 
Then,  the  Postmaster-General  kept  the  accounts  ;  and  the  entries 
in  the  books  were  his  entries.  He  had  the  legal  power  and  au- 
thority to  give  a  credit  to  the  contractors  in  this  case.  But  this 
power  and  authority  was  taken  from  him  by  another  act  on  llie 
day  the  act  for  their  relief  passed.  That  the  act,  now  in  question, 
was  not  altered  so  as  to  accommodate  it  to  the  change,  and  require 
the  credit  to  be  given  by  the  new  auditor,  instead  of  the  Postmas- 
ter-General, was,  doubtless,  an  inadvertence;  but  it  is  one  Vvhich 
the  legislative  authority  alone  can  correct. 

"As  the  law  stands,  the  Postmaster-General  has  just  as  much 
authority  to  make  entries  in  the  books  of  the  Second,  Third,  and 
Fourth  Auditors,  as  he  has  in  those  of  the  auditor  created  by  the 
Act  of  1836.  Hence  the  Court  will  perceive  that  they  have 
ordered  the  Postmaster-General  to  do  that  which  he  cannot  law- 
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fully  do,  —  to  enter  a  credit  or  credits  on  books  of  which  he  has 
neither  the  custody  nor  control. 

These  views  the  undersigned  subnnits  to  the  Court  with  much 
confidence  in  their  soundness.     He  thinks  it  is  shown, 

1.  That  it  is  the  function  of  the  executive  "to  take  care  that 
the  laws,"  special  as  well  as  general,  "be  faithfully  executed  ;" 
and  that  of  the  judiciary,  to  expound  such  as  require  it.  That  to 
the  President  of  the  United  States,  and  not  to  the  courts  of  justice, 
belongs  the  duty  of  directing  and  controlling  all  executive  officers  in 
the  performance  of  their  official  duties;  and  that,  when  the  courts 
interpose  to  control  them,  they  assume  an  executive  function,  in- 
vade the  province  of  the  President,  and  subvert  the  constitutional 
assignment  of  powers. 

2.  That  Congress  have  not  conferred,  or  attempted  to  confer, 
on  the  Circuit  Court  for  the  District  of  Columbia,  authority  to 
issue  a  writ  oi  mandamus  for  the  purpose  of  controlling  executive 
officers  in  the  performance  of  their  duties,  whether  general  or 
specific.  That  the  Postmaster-General  is  an- executive  officer; 
that  in  the  matter,  upon  which  this  proceeding  has  originated,  he 
has  acted  in  that  capacity  ;  and  that  he  is  not  lawfully  controlla- 
ble therein,  by  a  writ  o{  mandamus. 

3.  That  in  the  case  before  the  Court,  the  Postmaster-General 
had  a  clear  and  undoubted  discretion,  in  the  exercise  of  which  he 
is  amenable  to  no  judicial  tribunal;  and  that  the  Court,  having  no 
jurisdiction  of  the  matter  in  question,  either  original  or  appellate, 
cannot  lawfully  court  and  obtain  it  by  mandamus. 

4.  That  the  Court  have  ordered  the  Postmaster-General  to 
do  that  which  he  has  no  lawful  power  to  do ;  not  having  official 
custody  or  control  of  the  books  on  which  the  credits  are  com- 
manded to  be  entered. 

In  addition  to  these  persuasive  considerations,  it  cannot  be  for- 
gotten that  the  power,  now  asserted,  has  been  slumbering  from 
the  birth  of  the  Constitution  ;  and  now,  about  half  a  century  from 
the  organization  of  the  government,  is  for  the  first  time  called 
into  requisition.  How  was  it  that  Marbury,  after  his  right  to  his 
commission  was  so  strongly  asserted  by  the  Supreme  Court,  did 
not  bethink  himself  of  a  resort,  for  redress,  to  the  Circuit  Court 
for  the  District  of  Columbia  ?  Why  is  it  that  the  numberless 
claimants,  whose  accounts  have  been  rejected  at  the  Treasury, 
though  asserted  by  them  to  be  clearly  warranted  by  law,  have  not 
applied  to  this  Court  for  its  mandamus  to  compel  the  auditors  and 
register  to  give  them  credits  upon  their  books  ?  Why  did  not 
the  Bank  of  the  United  States,  instead  of  agitating  the  country, 
and  thundering  in  the  capitol,  apply  to  this  Court  for  its  mandamus 
to  compel  the  Secretary  of  the  Treasury  to  restore  the  public  de- 
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posits  which,  it  was  alleged,  had  been  removed  from  it,  in  con- 
tempt of  law,  and  in  violation  of  the  Constitution  ?  Have  none 
of  these  occasions  been  sufficient  to  rouse  this  giant  power  from 
its  enduring  slumber  ?  Are  its  mighty  arms  to  be  flung  aloft,  for 
the  first  time,  in  vindication  of  Post-Office  extra  allowances,  of 
doubtful  legality,  and  undoubted  enormity,  which  have  already 
been  denounced  by  Congress,  and  condemned  by  the  nation  ? 

The  undersigned  desists  from  a  theme,  on  which  it  is  not  plea- 
sant to  dwell.  It  has  been  his  studied  effort  to  avoid,  as  far  as 
possible,  expressions  calculated  to  wound  sensibility,  or  create 
excitement.  The  voice  of  reason  alone  is  worthy  of  a  subject  so 
comprehensive  and  so  grave.  If  a  sentence  or  a  word  is  to  be 
found,  in  this  paper,  which  can  justly  be  construed  as  disrespect- 
ful to  the  Court,  or  personally  reproachful  to  any  one,  it  has 
escaped  through  inadvertence,  and  conveys  a  meaning  which  was 
not  intended.  Amos  Kendall,  Postmaster-General. 

June  24,  1837." 

The  following  is  the  letter  of  Mr.  Butler,  the  Attorney-General, 
referred  to  as  part  of  the  answer  of  the  Postmaster-General. 

Attorney-General's  Office,  June  19th,  1837. 

Sir  :  I  have  had  the  honor  to  receive  your  letter  of  the  7th 
instant,  inclosing  a  printed  copy  of  the  opinion  delivered  by  the 
Chief  Judge  of  the  Circuit  Court  of  the  District  of  Columbia,  for 
the  county  of  Washington,  upon  the  application  of  William  B. 
Stokes  and  others,  for  a  writ  of  mandamus,  to  be  directed  to  the 
Postmaster-General  of  the  United  States ;  and  requesting  me  to 
examine  it,  and  inform  you  whether  I  find  any  thing  therein  to 
change  the  opinion  heretofore  expressed  by  me,  relative  to  the 
jurisdiction  of  the  Court  over  the  matter  in  question. 

Pursuant  to  this  request,  I  have  examined  the  paper  referred  to 
me,  with  the  attention  and  respect  due  to  its  author,  and  to  the 
Court  of  which  he  is  the  organ  ;  but  after  the  fullest  consideration 
which  I  have  been  able  to  give  to  the  arguments  contained  in  it, 
I  still  adhere  to  the  opinion,  that  the  Court  had  no  power  to  issue 
the  writ  in  question. 

The  case  proposed  by  you  in  your  communication  of  the  29th 
ultimo,  and  now  presented,  relates  to  the  power  of  the  Circuit 
Court  of  this  District  to  issue  a  mandamus  to  the  Postmaster- 
General,  an  executive  officer  of  the  United  States,  for  the  purpose 
of  compelling  him  to  perform  an  official  act  alleged  to  have  been 
enjoined  upon  him  by  a  special  Act  of  Congress  passed  for  the 
relief  of  the  parties  applying  for  the  writ.  This  act  treats,  exclu- 
sively, of  certain  claims  depending  in  the  Post-Office  Department, 
and  growing  out  of  contracts  with  the  Department.  It  refers 
these  claims  to  the  Solicitor  of  the  Treasury,  for  settlement ;  and 
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it  directs  the  Postmaster-General  to  credit  the  contractors  with 
whatever  sum  of  money,  if  any,  the  Solicitor  shall  decide  to  be 
due  them.  The  duty,  imposed  by  this  law,  is,  therefore,  in  every 
sense,  an  official  duly.  It  relates  to  the  business  of  his  depart- 
ment ;  it  is  imposed  on  him  by  his  name  of  office.  The  Solicitor 
of  the  Treasury  has  made  an  award,  by  which  he  decides  that 
certain  sums  of  money  are  due  to  the  contractors ;  and  the  Post- 
master-General has  credited  them  with  a  part  of  these  sums,  but, 
for  reasons  satisfactory  to  his  own  judgment  and  sense  of  duty, 
has  refused  to  credit  the  balance,  until  directed  so  to  do  by  a  fur- 
ther act  of  Congress.  The  contractors  have  applied  to  the  late 
President  of  the  United  States,  to  take  order,  by  virtue  of  his 
constitutional  duty  to  see  the  laws  faithfully  executed,  for  credit- 
ing the  balance ;  but,  being  satisfied  with  the  course  of  the  Post- 
master-General, he  declined  making  any  such  order,  and  referred 
the  parties  to  Congress  for  further  legislative  directions.  The 
like  application  has  been  made  to  the  present  Chief  Magistrate, 
who  deemed  it  inexpedient  to  interfere  with  the.  disposition  of  the 
subject  made  by  his  predecessor  ;  and  the  parties  now  apply  to 
the  Circuit  Court  of  this  district  for  an  order,  in  the  form  of  a 
writ  of  mandamus  to  the  Postmaster-General,  to  credit  and  pay 
the  balance  of  the  Solicitor's  award ;  on  the  ground  that  this  is  a 
mere  ministerial  act,  to  the  performance  of  which  the  applicants 
have  a  fixed  legal  right,  under  the  Act  of  Congress,  as  it  now 
stands,  and  for  which  they  have  no  other  adequate  legal  remedy. 
The  Court  has  so  far  adopted  these  views  as  to  issue  an  alterna- 
tive mandamus,  commanding  the  Postmaster- General  to  give  the 
credit  applied  for,  or  to  show  cause  why  he  has  not  done  so ;  but 
it  has  reserved  the  question  whether  the  mandamus  shall  issue  to 
command  the  payment  of  the  balance,  for  further  consideration, 
when  the  result  of  the  first  writ  shall  have  been  ascertained. 

In  my  former  communication  it  was  shown,  that,  according  to 
the  decisions  of  the  Supreme  Court  of  the  United  States,  in  the 
cases  of  Mclntire  v.  Wood,  (7  Cranch,  504,)  and  McClung-  v. 
Siliiman,  (6  Wheat.  598,)  the  Circuit  Courts  of  the  United  Slates, 
out  of  the  District  of  Columbia,  have  no  jurisdiction,  under  the 
laws  now  in  force,  to  issue  a  writ  of  mandamus  to  an  officer  of 
the  executive  departments  ;  and  the  opinion  was  expressed  that 
the  acts  of  Congress,  organizing  the  Circuit  Court  of  this  district, 
and  regulating  its  jurisdiction,  though  they  conferred  some  powers 
not  delegated  to  the  other  circuit  courts,  did  not,  in  express  terms, 
or  by  any  general  grant  of  power,  authorize  it  to  issue  a  writ  of 
mandamus  to  an  executive  officer  of  the  United  States ;  and 
therefore  that  its  jurisdiction,  in  this  respect,  was  the  same  with 
that  of  the  other  circuit  courts. 
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The  character  and  effect  of  the  decisions  referred  to,  as  to  the 
other  circuit  courts,  and  the  necessity  of  proving,  before  the  writ 
applied  for  can  be  issued  by  the  Circuit  Court  of  this  district, 
that  Congress  have  conferred  on  it  a  jurisdiction,  in  this  particu- 
lar, not  possessed  by  those  courts,  are  fully  admitted  in  the  opi- 
nion before  me  ;  and  the  Court  would  doubtless  have  come  to  the 
like  conclusion  with  me,  had  it  taken  the  like  view  of  the  acts  of 
Congress  regulating  its  jurisdiction. 

The  opinion  maintains  that  the  power  and  jurisdiction  conferred 
on  this  Court  are  much  more  comprehensive  than  those  possessed 
by  the  other  circuit  courts,  and  sufficiently  so  to  include  the 
power  in  question.  To  establish  this,  a  comparison  is  instituted 
between  the  acts  of  Congress  relative  to  these  courts ;  and  the 
result  of  this  comparison,  aided  by  inferences  and  reasonings 
thereon,  drawn  from  the  language  of  the  Supreme  Court,  in  the 
cases  referred  to,  is  supposed  to  be  in  favor  of  the  jurisdiction 
claimed  by  this  Court. 

The  result,  in  my  opinion,  is  directly  the  reverse.  The  power 
and  jurisdiction  of  the  ordinary  circuit  courts,  so  far  as  regards 
this  subject,  depends  on  the  following  clauses  of  the  11th  and 
14th  sections  of  the  Judiciary  Act  of  1789. 

The  lllh  section  provides,  "  that  the  circuit  courts  shall  have 
original  cognizance,  concurrent  with  the  courts  of  the  several 
Slates,  of  all  suits  of  a  civil  nature,  at  common  law,  or  in  equity, 
where  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the  sum 
or  value  of  five  hundred  dollars,  and  the  United  Stales  are  plain- 
tiffs, or  petitioners,  or  an  alien  is  a  party ;  or  the  dispute  is 
between  a  citizen  of  the  State  where  the  suit  is  brought,  and  a 
citizen  of  another  State." 

The  14th  section  enacts,  "  that  all  the  before-mentioned  courts 
of  the  United  States  shall  have  power  to  issue  writs  oi  scire  facias, 
habeas  corpus,  and  all  other  writs,  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of  their  respect- 
ive jurisdictions,  and  agreeable  to  the  principles  and  usages  of 
law." 

On  these  provisions,  the  Supreme  Court  held,  in  the  case  of 
Mclntire  v.  Wood,  (7  Cranch,  504,)  that  the  Circuit  Court  of 
Ohio  did  not  possess  the  power  to  issue  a  mandamus  to  the 
Register  of  the  Land  Office.  The  power  of  the  circuit  courts, 
under  the  general  words  of  the  14lh  section,  to  issue  writs  of 
mandamus,  in  some  cases,  was  not  denied  ;  but  it  was  held  that 
the  power  was  confined  exclusively  to  cases  in  which  the  writ 
might  be  "  necessary  to  the  exercise  of  their  jurisdiction."  By 
this  was  meant,  as  explained  in  the  subsequent  case  of  McClung 
v.    Sllliman,  (6  Wheat.   598,)  that  the  mandamus  can   only  be 
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issued  "  in  cases  where  the  jurisdiction  already  exists,  not  where 
it  is  to  be  courted  or  acquired  by  means  of  the  writ  proposed  to 
be  sued  out." 

The  powers  and  jurisdiction  of  the  Circuit  Court  of  the  District 
of  Columbia,  so  far  as  regards  the  present  question,  are  conferred 
by  the  third  and  fifth  sections  of  the  "  Act  concerning  the  District 
of  Columbia,"  approved  February  27th,  1801. 

The  material  part  of  the  third  section  is  as  follows :  "  That 
there  shall  be  a  court,  in  the  said  district,  to  be  called  the  Circuit 
Court  of  the  District  of  Columbia ;  and  the  said  court,  and  the 
judges  thereof,  shall  have  all  the  powers  vested  in  the  circuit 
courts,  and  the  judges  of  the  Circuit  Courts  of  the  United  States." 

The  fifth  section  is  in  the  following  words :  "  That  the  said 
court,"  (the  Circuit  Court  of  the  District  of  Columbia,)  "  shall 
have  cognizance  of  all  crimes  and  offences  committed  within  the 
said  district,  and  of  all  cases,  in  law  and  equity,  between  parties, 
both  or  either  of  which  shall  be  resident,  or  shall  be  found  within 
the  said  district ;  and  also  all  actions  or  suits  of  a  civil  nature,  at 
common  law  or  in  equity,  in  which  the  United  States  shall  be 
plaintiffs  or  complainants  ;  and  of  all  seizures  on  land  and  water, 
and  all  penalties  and  forfeitures,  made,  arising,  or  accruing  under 
the  laws  of  the  United  States." 

On  the  latter  of  these  sections  (the  fifth,)  Judge  Cranch  holds 
that  it  confers  on  the  Circuit  Court  of  the  District  of  Columbia  a 
jurisdiction  not  given  to  the  other  circuit  courts,  which  may  be 
enforced  by  a  writ  oi  mandamus,  whenever  such  a  writ  is  neces- 
sary to  the  exercise  of  that  jurisdiction.  This  view  of  the  case 
appears  to  have  been  suggested  by  the  following  remarks  of  Mr. 
Justice  Johnson,  in  the  case  of  Mclntire  v.  Wood:  "  Had  the 
eleventh  section  of  the  Judiciary  Act  covered  the  whole  ground 
of  the  Constitution,  there  would  be  much  reason  for  exercising 
this  power,  (the  power  of  issuing  writs  of  mandamus,)  in  many 
cases  where  some  ministerial  act  is  necessary  to  the  completion  of 
an  individual  right  arising  under  the  laws  of  the  United  States; 
and  the  fourteenth  section  of  the  same  act  would  sanction  the 
issuing  of  the  writ  for  such  a  purpose.  But,  although  the  judicial 
power  of  the  United  States  extends  to  cases  arisijig  under  the 
laws  of  the  United  States,  the  legislature  have  not  thought  proper 
to  delegate  the  exercise  of  that  power  to  its  circuit  courts,  except 
in  certain  special  cases." 

In  order  to  bring  the  case  within  these  remarks.  Judge  Cranch 
argues  that  the  fifth  section,  above  quoted,  has  covered  the  whole 
ground  of  the  Constitution  of  the  United  States,  and  much  more, 
except  as  to  certain  cases  not  material  to  the  present  discussion  ; 
and  that,  with  such  exception,  the  Circuit  Court  of  the  District  of 
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Columbia  has  cognizance  of  all  cases,  in  law  and  equity,  whether 
arising  under  the  Constitution  or  laws  of  the  United  States,  or 
under  the  adopted  laws  of  Virginia  and  Maryland,  with  the  only 
condition,  that  one  of  the  parties  shall  be  resident  or  found  within 
the  district ;  and  that  the  Circuit  Court  of  the  District  of  Columbia 
is,  therefore,  in  that  condition,  of  which  Mr.  Justice  Johnson 
speaks.  He  also  argues,  chiefly  on  the  authority  of  a  part  of  the 
opinion  of  Chief  Justice  Marshall,  in  the  noted  case  of  Marbury 
V.  Madison,  1  Cranch,  163,  that  the  Act  of  Congress,  for  the 
relief  of  the  relators,  directs  the  performance,  by  the  Postmaster- 
General,  of  a  mere  ministerial  act ;  that  the  right  of  the  relators, 
and  the  obligation  of  the  Postmaster-General,  are  clear  and  abso- 
lute ;  that  the  refusal  of  the  latter  to  perform  the  act,  makes  a 
case  in  law,  of  which  the  court  has  jurisdiction  ;  that  the  only  ap- 
propriate remedy  is  by  writ  of  7nanda7nus  ;  that  this  writ  is,  there- 
fore, necessary  to  the  exercise  of  the  jurisdiction  of  the  Court ; 
and  that  the  Court  has  not  only  the  power,  but  is  bound,  to 
issue  it. 

The  whole  of  this  argument  rests  on  the  assumption,  that  if  the 
grant  of  jurisdiction  covers  the  whole  ground  of  the  Constitution, 
it  will  include  the  power  to  issue  a  writ  q{  mandamus  to  an  execu- 
tive officer,  commanding  the  performance  of  an  official  act, 
provided  the  Court  shall  be  of  opinion  that  such  act  is  merely 
ministerial  in  its  nature  ;  an  assumption  inferred  by  the  court  from 
the  above  quoted  words  of  Judge  Johnson.  I  shall,  hereafter, 
have  occasion  to  show  that  the  existence  of  such  a  jurisdiction,  in 
any  of  the  courts,  is  incompatible  with  the  distribution  of  the 
powers  of  government  made  by  the  Constitution,  and  with  the 
separate  and  independent  authority  vested  by  it  in  the  President; 
but  before  entering  upon  that  subject,  some  objections  of  a  minor, 
but  perhaps  not  less  decisive  nature,  may  be  mentioned. 

1.  The  above  quoted  observation  of  Mr.  Justice  Johnson  was 
not  necessary  to  the  decision  of  the  case  of  Mclntire  v.  Wood ; 
and  the  use,  now  made  of  it  by  the  Circuit  Court,  appears  to  be 
repugnant  to  the  opinion  of  the  same  judge,  in  the  case  of  Mc- 
Clung-  v.  SUliman,  and  to  the  judgment  rendered  in  the  latter 
case. 

The  existence  of  this  objection  is  fully  admitted  by  Chief  Jus- 
tice Cranch,  in  the  following  remarks  :  "  But  although  we  have 
shown,  as  we  think,  that,  even  under  the  opinion  of  the  Supreme 
Court  in  Mclntire  v.  Wood,  this  Court  has  power  to  issue  a  writ 
oi  mandamus  in  the  present  case,  yet  it  may  possibly  be  objected 
that  our  argument  is  founded  upon  inferences,  drawn  from  the 
language  of  that  opinion  ;  which  inferences,  Mr.  Justice  Johnson, 
in  the  case  of  McClung-  v.  Silliman,  6  Wheat.  598,  repudiates." 

Let  us  see  how  the  objection  is  gotten  over. 
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In  the  first  place  it  is  suggested  that,  "  the  only  point,  decided 
in  the  case  of  McClun^  v.  Silliman,  was,  that  a  State  Court  can- 
not issue  a  mandamus  to  an  officer  of  the  United  States."  And 
the  remariis  of  Judge  Johnson,  repudiating  the  inferences  referred 
to,  are  treated  as  unnecessary  to  the  decision  of  the  cause. 

If  this  were  so,  it  might  still  be  replied,  that  the  obiter  remarks 
of  the  judge  who  delivered  the  opinion  of  the  Court,  repudiating 
inferences  drawn  from  obite)'  remarks  of  the  same  judge  in  a 
former  case,  are  abundantly  sufficient  to  meet  an  argument 
founded  on  such  inferences.  Bui  I  think  it  will  be  seen,  by  com- 
paring Judge  Johnson's  statement  of  the  facts  with  subsequent 
parts  of  his  opinion,  that  the  case  presented  another  point  which 
directly  called  for  the  remarks  in  question. 

Mr.  Justice  Johnson  says,  "  The  plaintiff  in  error,  who  was  also 
the  plaintiff  below,  supposes  himself  entitled  to  a  preemptive  in- 
terest in  a  tract  of  land  in  the  State  of  Ohio,  and  claims,  of  the 
Register  of  the  Land-Office  of  the  United  States,  the  legal  acts  and 
documents  upon  which  such  rights  are  initialed.  The  officer  re- 
fuses, under  the  idea  that  the  right  is  already  legally  vested  in 
another,  and  that  he  possesses,  himself,  no  power  over  the  subject 
in  controversy. 

"  A  mandamus  is  then  moved  for  in  the  Circuit  Court  of  the 
United  Slates,  and  the  Court  decides  that  Congress  has  vested  it 
with  no  such  controlling  power  over  the  acts  of  the  ministerial 
ofiicers,  in  the  given  case.  The  same  application  is  then  preferred 
to  the  Stale  court  for  the  county  in  which  the  subject  in  contro- 
versy is  situated.  The  Stale  court  sustains  its  own  jurisdiction 
over  the  Register  of  the  Land-Office  ;  but  on  a  view  of  the  merits 
of  the  claim,  dismisses  the  motion.  From  both  these  decisions, 
appeals  are  made  to  this  Court,  in  the  form  of  a  writ  of  error." 
He  then  refers  to  the  decision  in  Mclnlirc  v.  Wood;  says,  the 
influence  of  that  decision  on  the  cases  before  the  Court  is  re- 
sisted on  the  ground  that  it  did  not  then  ap|)ear  that  the  contro- 
versy was  between  parlies  who,  under  the  description  of  person, 
were  entitled  to  sue  in  the  Circuit  Court  of  the  United  States  ;  and 
thai  '•  it  is  now  contended  that,  as  the  parties  in  this  controversy 
are  comi)etent  to  sue  under  the  lllh  section,  being  citizens  of 
different  Slates,  thai  this  is  a  case  within  the  provisions  of  the 
14th  section,  and  the  Circuit  Court  was  vested  with  power  to  issue 
this  writ,  under  the  description  of  a  writ  not  specially  provided 
for  by  statute,  but  necessary  for  the  exercise  of  its  jurisdiction." 

It  thus  appears  that,  besides  the  question  concerning  the  power 
of  the  Stale  Court,  the  question  whether  the  Circuit  Court  of  the 
United  Slates  for  the  Stale  of  Ohio  could  issue  a  mandamus  to  a 
Register  of  the  Land-Ofiice,  to  decide  conflicting  claims  to  a  certi- 
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ficate  of  purchase  ;  one  elaimant  being  a  citizen  of  Ohio,  and  the 
other  a  citizen  of  another  Slate,  was  also  submitted  for  decision. 
The  argument  of  the  plaintifPs  counsel  in  support  of  such  a  juris- 
diction, like  that  of  the  Circuit  Court  of  this  District  in  the  pre- 
sent case,  was  founded  on  inferences  drawn  from  the  language 
held  by  Judge  Johnson  in  the  case  of  Mclntyre  v.  Wood.  The 
judge  notices  it  at  length  ;  rejects,  in  the  most  decided  manner, 
the  inferences  on  which  it  rested  ;  and  thus  disposes  of  that  part 
of  the  case  which  related  to  the  proceedings  before  the  Circuit 
Court. 

Another  answer  to  the  anticipated  objection  is,  that  the  Circuit 
Court  of  this  district  has  cognizance  of  all  cases  in  law  and 
equity,  however  arising,  between  parlies,  both  or  either  of  which 
are  resident,  or  found  within  the  district;  a  position  constantly 
insisted  on  in  the  opinion,  and  which  I  propose  to  examine  under 
the  next  head. 

2.  Admitting,  for  the  sake  of  argument,  that  the  construction, 
given  to  the  language  of  Judge  Johnson  in  the  cases  referred  to, 
is  the  correct  one,  and  that  the  argument  founded  on  it  is  sound 
in  principle,  still  the  present  case  cannot  be  distinguished  from 
those  decided  by  the  Supreme  Court,  because  there  is  no  essen- 
tial difference  between  the  5lh  section  of  the  act  "  concerning  the 
District  of  Columbia,"  on  which  the  Circuit  Court  relies  for  its 
claim  of  jurisdiction  over  all  cases  in  law  and  equity,  however 
arising,  and  the  11th  section  of  the  Judiciary  Act  of  1789, 
[1  Slat,  at  Large,  73,]  which  prescribes  the  jurisdiction  of  the 
other  courts. 

The  material  words  of  the  5th  section,  omitting  other  classes 
of  cases  are,  that  the  Circuit  Court  o{  this  district  shall  have 
cognizance  "  of  all  cases  in  law  and  equity,  between  parties,  both 
or  either  of  which  shall  be  resident,  or  shall  be  found  within  the 
said  district." 

Those  of  the  11th  section,  omitting  value  and  alternative  cases, 
are,  that  the  Circuit  Courts  of  the  United  Slates  shall  have  cogni- 
zance "  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
where  the  matter  in  dispute  is  between  a  citizen  of  the  Slate 
where  the  suit  is  brought,  and  a  citizen  of  another  State." 

Except,  that  in  the  other  circuit  courts  it  is  requisite  that  one 
party  should  be  a  citizen  of  the  Slate  where  the  suit  is  brought,  and 
the  other  party  a  citizen  of  another  Slate  ;  and  that  in  this  dis- 
trict, it  will  be  sufficient,  if  either  of  the  parties  be  resident  or 
found  here ;  there  would  seem  to  be  no  substantial  difference  be- 
tween the  two  provisions.  Indeed,  unless  the  phrase,  "  all  cases 
in  law  and  equity,"  used  in  the  one  case,  means  something  differ- 
ent from  "  all  suits  of  a  civil  nature,  at  common  law  or  in  equity," 
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used  in  the  other,  it  is  certain  that  there  can  be  no  such  differ- 
ence, and  consequently  that  the  power  and  jurisdiction  of  the 
Circuit  Court  of  this  district,  in  regard  to  the  writ  of  mandamus, 
so  far  as  depends  upon  the  5th  section  above  quoted,  are  pre- 
cisely the  same  with  those  of  the  other  circuit  courts. 

It  may  be  inferred  from  the  opinion  of  the  Circuit  Court,  that 
the  former  of  these  phrases  was  supposed  to  mean  something 
more  comprehensive  than  the  other  ;  and  so  much  more  so  as  to 
cover  the  whole  ground  of  the  Constitution,  which  it  was  adjudged 
in  Mclniyre  v.  Wood,  that  the  other  phrase  did  not  do.  No  reason 
is  very  distinctly  assigned  for  this  distinction  ;  but  it  appears  to 
rest  on  the  use  of  the  word  "  cases,"  in  that  clause  of  the  Consti- 
tution which  provides  that  the  judicial  power  of  the  United  Slates 
"  shall  extend  to  all  cases  in  law  and  equity  under  the  Constitution 
and  laws  of  the  United  States,"  &c.  But,  according  to  the 
Supreme  Court  of  the  United  States,  and  to  the  opinions  of  other 
expositors  of  the  Constitution,  the  word  "case"  in  this  section, 
means  neither  more  nor  less  than  the  word  "  suit."  Mr.  Justice 
Story,  in  his  Commentaries,  (vol.  3,  p.  507,)  in  answer  to  the 
inquiry,  what  constitutes  a  case  within  the  meaning  of  the  clause, 
remarks,  that  a  case,  in  the  sense  of  this  clause,  arises  when  some 
subject  touching  the  Constitution,  laws,  or  treaties  of  the  United 
Stales,  is  submitted  to  the  courts  by  a  party  who  asserts  his  rights 
in  a  form  prescribed  by  law.  In  other  words,  a  case  is  a  suit  at 
law  or  in  equity  instituted  according  to  the  regular  course  of  judi- 
cial proceedings  ;  and  when  it  involves  any  question  arising  under 
the  Constitution,  laws,  or  treaties  of  the  United  States,  it  is  within 
the  judicial  power  confided  to  the  Union."  And  for  this,  he  cites 
the  decisions  of  the  Supreme  Court,  and  other  authorities.  On 
the  other  hand,  the  Supreme  Court  held,  in  2  Peters,  464,  that 
the  word  "suit"  used  in  the  25th  section  of  the  Judiciary  Act, 
applies  to  any  proceeding  in  a  court  of  justice,  by  which  an  indi- 
vidual pursues  that  remedy,  in  a  court  of  justice,  which  the  law 
allows  him.  It  seems,  therefore,  to  be  settled  that  the  words  ore, 
substantially,  convertible  terms  ;  the  one  referring  to  the  subject- 
matter  of  a  judicial  proceeding,  and  the  other  to  the  proceeding 
on  such  subject-matter.  The  words  of  the  two  acts  being  sub- 
stantially the  same,  can  there  be  any  difference  in  their  legal 
effect?  And  if  the  words  used  in  the  11th  section  of  the  Act  of 
1789,  [1  Stat,  at  Large,  73,]  do  not  cover  the  whole  ground  of 
the  Constitution,  and  therefore  do  not  authorize  the  issuing  of  a 
mandamus  to  an  executive  officer  of  the  United  States,  as  an  ori- 
ginal remedy,  as  has  been  adjudged  by  the  Supreme  Court,  how, 
without  overruling  the  decisions  of  that  Court,  can  words  of  pre- 
cisely the  same  import  in  the  5th  section  of  the  Act  of  1801, 
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[2  Stat,  at  Large,  103,]  be  held  to  cover  that  whole  ground,  and 
to  authorize  the  issuing  of  such  a  writ  ? 

It  may  be  admitted  that,  under  the  words  above  quoted  from 
the  5th  section,  taken  in  connection  with  the  first  section  of  the 
same  act,  which  declares  that  the  laws  of  Virginia  and  Maryland, 
as  they  existed  at  the  date  of  the  act,  shall  continue  and  be  in 
force  in  the  parts  of  the  district  ceded  by  those  States  respectively, 
the  Court  may  lawfully  issue  writs  of  mandamus,  even  as  original 
process,  in  all  cases  arising  between  individuals,  both  or  either  of 
whom  are  resident,  or  may  be  found  within  the  district,  in  which, 
by  the  law  of  Virginia,  or  of  Maryland,  as  the  case  may  be,  such 
writs  could  be  issued.  If  this  be  so,  as  I  am  inclined  to  think  it 
is,  it  is  because  this  remedy  existed  as  a  part  of  the  adopted  local 
law  which  is  declared  to  remain  in  force,  and  to  which,  for  the 
purpose  of  this  remedy,  the  jurisdiction  of  the  Circuit  Court  is 
attached.  But  it  is  impossible  to  acquire  any  such  jurisdiction,  in 
this  way,  over  the  officers  of  the  United  States  in  their  official 
capacities,  because,  in  those  capacities,  they  were  never  subject 
to  the  laws  of  Virginia  or  Maryland  ;  nor  did  those  laws  ever 
include,  nor  could  they  confer  any  jurisdiction  over  them,  by 
mandamus  or  otherwise. 

Officers  of  the  United  States  cannot  sue  in  their  names  of  office, 
except  when  expressly  authorized  so  to  do,  by  act  of  Congress  ; 
and  the  like  legislative  provision  is  necessary  to  render  them  lia- 
ble, in  their  official  capacities,  to  the  process  of  the  courts.  No 
such  provision  is  found  in  the  act  concerning  the  District  of  Co- 
lumbia. 

It  is  also  worthy  of  remark,  that,  notwithstanding  the  strong 
opinion  of  Chief  Justice  Marshall,  in  the  case  of  Marbury  v.  Ma- 
dison, in  favor  of  the  right  of  the  applicant  to  a  remedy  by  man- 
damus, in  any  court  possessing  jurisdiction,  no  proceeding  in  the 
Circuit  Court  of  this  district  appears  to  have  been  instituted,  or 
to  have  been  thought  of,  by  the  parties,  or  their  counsel ;  although 
the  Court  then  possessed  precisely  the  same  power,  in  this  respect, 
which  it  possesses  now,  and  though  all  the  parties  were  residents 
of  the  district.  This  omission,  under  all  the  circumstances,  proves, 
very  clearly,  that  the  jurisdiction,  now  claimed,  was  not  then 
supposed  to  exist.  Instances  have,  no  doubt,  frequently  occur- 
red, since  that  period,  in  which  individuals  have  felt  themselves 
aggrieved  by  the  action  of  the  executive  officers,  in  cases  affect- 
ing the  rights  of  such  individuals,  but  this  appears  to  be  the  first 
application  ever  made  to  the  Circuit  Court  of  this  district,  for  a 
remedy  by  mandamus. 

After  the  most  careful  examination  of  the  various  provisions  of 
the  Act  of  1801,  "concerning  the  District  of  Columbia,"  I  find 
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nolhiiTg  in  those  provisions  to  authorize  the  application  of  such  a 
remedy. 

3.  In  a  subsequent  part  of  the  opinion,  the  claim  of  jurisdiction 
is  defended  on  another  ground. 

"Our  powers,"  say  the  Court,  "are  given  by  the  third,  and  our 
jurisdiction  by  the  fifth,  of  the  Act  of  the  27th  of  February,  1801," 
[2  Slat,  at  Large,  103.]  And  after  quoting  the  third  section, 
(copied  above,)  the  opinion  suggests  that  the  only  circuit  courts 
and  judges  of  the  circuit  courts,  exis^ting  when  the  Act  of  the  27th 
of  February,  1801,  was  passed,  were  those  ordained  and  esta- 
blished by  the  Act  of  Congress  of  the  13lh  of  February,  1801, 
[2  Slat,  at  Large,  89]  ;  that  the  tenth  and  eleventh  sections  of 
that  act  were  far  more  comprehensive  than  the  Act  of  1789,  organ- 
izing the  former  circuit  courts,  and  covered  the  whole  ground  of 
the  Constitution;  and  that  if  they  had  been  in  full  force  when  the 
case  of  Mclnlyre  v.  Wood  arose,  the  decision  in  that  case  would 
probably  have  been  different;  and  the  proposition  is  advanced, 
that  "although  the  Act  of  February  13, 1801,  was  repealed  by  the 
Act  of  1802,  yet  the  repeal  did  not  in  any  manner  affect  the  pow- 
ers or  jurisdiction  of  this  Court  given  by  the  Act  of  27th  of  Feb- 
ruary, 1801." 

From  the  subordinate  place  assigned  to  this  argument,  it  does 
not  seem  to  be  much  relied  on  by  the  Court;  and,  in  my  judg- 
ment, it  is  wholly  untenable.  It  is  true  that  the  Act  of  the  27th 
of  February,  1801,  was  passed  fourteen  days  after  the  enactment 
of  the  law  changing  the  judiciary  system,  and  establishing  the 
new  circuit  courts  of  the  United  States,  and  that  it  gave  a  more 
extensive  jurisdiction  than  the  eleventh  section  of  the  Act  of  1789  ; 
but  it  is  scarcely  correct  to  speak  of  those  courts  as  in  existence 
on  the  27lh  of  February,  ISOl.  The  law  creating  them  was 
passed  on  the  13lh  of  February,  and  the  nominations  were  made 
and  acted  on  between  that  day  and  the  3d  of  March,  1801  ;  but 
no  one  of  the  courts  was  organized,  and  probably  no  one  of  the 
judges  actually  in  office  on  the  27th  of  February.  This,  how- 
ever, is  not  very  important,  because  the  third  section  of  the  Act  of 
the  27th  of  February,  1801,  concerning  the  District  of  Cohimbia, 
contains  no  specific  reference  to  the  Act  of  13lh  of  February  ; 
but  merely  says,  "  that  the  said  Court,  and  the  judges  thereof,  shall 
have  all  the  powers  vested  in  the  circuit  courts,  and  the  judges  of 
the  circuit  courts  of  the  United  States." 

The  object  of  this  section  evidently  was,  to  define  the  general 
powers  of  the  Court,  and  not  to  enter  into  the  details  rendered 
necessary  by  the  peculiar  condition  of  the  district,  which  was  done 
in  the  fifth  section.  Its  general  powers,  and  the  general  powers 
of  its  judges,  were  to  be  the  same  with  those  of  the  circuit  courts, 
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and  the  judges  of  the  circuit  courts  of  the  United  States,  not  as 
defined  in  any  particular  law,  but  as  they  should  from  time  to 
time  be  vested  by  law  in  those  courts  and  judges.  This,  it 
seems  to  me,  is  the  plain  meaning  of  the  clause.  Consequently, 
although  so  long  as  the  Act  of  1801  remained  in  force,  its  provi- 
sions formed  the  measure  of  the  general  powers  of  the  Circuit 
Court  of  this  district ;  yet,  when  it  was  repealed,  and  the  old  pro- 
visions of  the  Act  of  1789  substituted  in  its  place,  those  substituted 
provisions  became,  thenceforward,  the  measure  of  its  general 
powers.  This  is  the  general  rule  of  interpretation  in  such  cases, 
because  it  is  not  to  be  presumed,  unless  the  contrary  be  expressly 
declared,  that  the  repealed  law  shall  remain  in  force  in  respect  to 
any  one  of  several  cases  standing  on  the  same  ground,  and  thus 
produce  an  unnecessary  and  anomalous  distinction. 

This  rule  is  especially  applicable  to  the  present  case.  The  Act 
of  the  8lh  of  March,  1802,  repeals  the  Acts  of  the  13th  of  Febru- 
ary and  the  3d  of  March,  1801,  from  and  after  the  first  day  of 
July,  then  next,  and  contains  no  exception  whatever  of  the  court 
established  in  this  district.  The  third  section  expressly  declares, 
"that  all  the  acts,  and  parts  of  acts,  which  were  in  force  before 
the  passage  of  the  aforesaid  two  acts,  and  which  by  the  same 
were  either  amended,  explained,  altered,  or  repealed,  shall  be, 
and  hereby  are,  after  the  said  first  day  of  July  next,  revived,  and 
in  as  full  and  complete  force  and  operation,  as  if  the  said  two  acts 
had  never  been  made." 

Under  these  circumstances,  it  seems  to  me  impossible  to  derive 
any  power  from  the  Act  of  the  13th  of  February,  1801 ;  and  I 
shall,  therefore,  omit  any  reference  to  the  particular  provisions  of 
that  law. 

4.  I  do  this,  the  rather,  because,  in  my  judgment,  neither  the 
provisions  of  that  law,  supposing  them  to  be  in  force,  nor  those  of 
any  other  law  that  has  been,  or  can  be,  passed,  under  our  present 
Constitution,  however  broad  they  may  be  in  their  terms,  can  con- 
fer on  any  court  of  the  United  Slates  the  power  to  supervise  or 
control  the  action  of  an  executive  officer  of  the  United  States,  in 
any  official  matter  properly  appertaining  to  the  executive  depart- 
ment in  which  he  is  employed. 

In  my  former  communication  I  did  not  deem  it  needful  to  enter 
into  the  exposition  of  this  part  of  the  case.  The  two  decisions  of 
tho  Supreme  Court,  to  which  I  referred,  seemed  sufficient  for  my 
purpose ;  and  for  obvious  reasons  connected  with  the  history  of 
the  case  of  Marbury  v.  Madison,  I  purposely  refrained  from  any 
allusion  to  that  case.  The  claim  of  jurisdiction  now  made  by  the 
Circuit  Court,  and  the  course  of  reasoning  by  which  it  is  sup- 
ported, involving,  as  they  do,  an  assertion  of  power  to  direct,  not 
19* 
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only  the  Postmaster-General,  bnt  every  other  executive  officer 
residing  within  the  district,  in  the  performance  of  his  official  du- 
ties when  they  are  supposed  to  affect  the  legal  rights  of  an  indi- 
vidual, compel  me  to  explain  the  constitutional  grounds  on  which 
this  part  of  my  opinion  is  founded. 

The  proceedings  of  the  convention  which  framed  the  Constitu- 
tion, abundantly  prove  the  earnest  desire  of  its  authors  to  sepa- 
rate the  three  great  departments,  the  legislative,  executive,  and 
judicial,  from  each  other,  and  to  render  each  independent  of  the 
other  two.  This  general  object  was  accomplished,  with  a  few 
specified  exceptions,  by  the  actual  provisions  of  the  Constitution. 
It  declares  that  "  the  executive  power  shall  be  vested  in  a  Presi- 
dent of  the  United  States."  In  accordance  with  this  fundamental 
arrangement,  it  subsequently  provides  that  the  President  "  shall 
take  care  that  the  laws  be  faithfully  executed."  As  a  means  to 
the  performance  of  this  duty,  it  gives  to  the  President  the  exclu- 
sive power  of  appointing,  by  and  with  the  advice  of  the  Senate, 
the  principal  officers  in  the  executive  departments  ;  it  authorizes 
him  to  require  from  them  their  opinions  in  writing  "  upon  any 
subject  relating  to  the  duties  of  their  respective  offices."  It  secures 
the  appointment  of  inferior  executive  officers  to  the  President 
alone,  or  to  the  heads  of  departments,  as  Congress  shall,  by  law, 
direct ;  and  according  to  a  construction,  coeval  with  the  existence 
of  the  government,  settled  on  the  fullest  deliberation,  it  also  se- 
cures to  the  President  the  power  of  removing,  at  pleasure,  either 
by  his  own  act,  or  through  the  agency  of  the  heads  of  the  depart- 
ments, every  officer  employed  therein. 

The  obvious  design  of  all  these  provisions,  was,  to  make  the 
President  responsible  for  the  faithful  execution  of  the  laws,  and 
for  the  official  acts  of  all  the  officers  of  the  executive  department. 
Not  that  he  should  be  liable  to  impeachment,  or  other  criminal 
procedure,  or  to  a  civil  action  for  every  illegal  act,  or  culpable 
omission  of  each  one  of  those  officers.  Their  great  number,  the 
distance  of  many  of  them  from  the  seat  of  government,  and  the 
multifarious  character  of  their  duties,  render  it  impossible  for  any 
one  man  to  give  such  attention  to  their  conduct,  as  to  become  re- 
sponsible for  them  in  that  sense ;  and  the  law,  whether  prescribed 
by  a  constitution,  or  otherwise,  never  requires  impossibilities ; 
nor  that  the  inferior  officer  should  be  exempt  from  personal  re- 
sponsibility by  impeachment,  indictment,  or  civil  action,  for  any 
culpable  act,  or  omission  of  duty,  even  though  he  may  be  able  to 
plead,  in  his  excuse,  the  express  direction  of  the  President.  But 
it  is  possible  for  the  President,  through  the  heads  of  departments, 
to  give  more  or  less  attention  to  the  proceedings  of  each  depart- 
ment, and  to  take  care  that  the  laws  concerning  it  be  faithfully 
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executed ;  and  it  is  agreeable  lo  reason  and  the  rules  of  law,  that 
where  two  persons  are  united  in  the  performance  of  an  illegal  act, 
or  in  a  culpable  omission  of  duty,  each,  to  a  greater  or  less  ex- 
tent, and  according  to  the  circumstances  of  the  case,  should  be 
personally  responsible,  although  one  of  them  may  have  an  official 
superiority  to  the  other.  This  species  of  responsibility,  it  was  the 
design  of  the  Constitution  to  fasten  upon  the  President ;  and 
hence  it  vests  in  him,  and  in  him  alone,  with  a  few  specified  ex- 
ceptions, the  whole  executive  power  of  the  government.  It  is 
true  that,  within  a  few  years,  the  doctrine  has  been  advanced, 
that  when  the  Constitution  says  "  the  executive  power  shall  be 
vested  in  a  President  of  the  United  States,"  it  merely  intends  to 
give  a  name  to  the  department,  and  not  to  grant  any  executive 
power;  and  that,  on  this  ground,  efforts  have  been  made  lo  prove 
that  the  President  alone  does  not  possess  the  power  of  removal ; 
but  it  is  also  true  that  this  doctrine  is  directly  opposed  to  the 
natural  import  of  the  language  used  ;  to  the  principles  on  which 
the  power  of  removal  was  established  by  the  first  Congress ;  to 
the  expositions,  then  and  since,  given  by  the  ablest  expounders  of 
the  Constitution  ;  and  to  the  actual  course  of  the  government,  ac- 
quiesced in  by  all  its  branches  during  the  whole  period  of  ils  ex- 
istence. 

The  system  thus  ordained  by  the  Constitution,  whatever  diver- 
sity of  opinion  may  have  existed,  or  may  yet  exist,  as  to  its  expe- 
diency, cannot  be  varied  or  interfered  with  by  the  legislature  or 
the  judiciary.  It  belongs  to  the  legislature  to  create  the  executive 
departments,  to  define  their  powers  and  duties,  to  provide  the 
requisite  officers,  to  prescribe  their  various  functions,  and  to  make 
all  other  legal  provisions  which  may  be  necessary  and  proper  to 
regulate  the  action  of  those  departments.  Put  when  a  law  is 
once  passed  for  the  government  of  the  executive  officer,  all  that 
appertains  to  its  execution  falls  under  the  care  of  the  President. 
It  is  his  province  to  instruct  and  command  the  officer  ;  to  remove 
him  if  he  acts  unfaithfully  ;  and  to  appoint  one  in  his  place  who 
will  fulfil  his  duty  agreeably  to  law.  No  other  department  of  the 
government  can  exercise  this  power  of  removal ;  the  legislature 
cannot  do  it  themselves ;  nor  can  they  devolve  it  on  the  judiciary ; 
nor  can  those  two  departments  combined  take  it  from  the  Presi- 
dent. 

It  results  from  the  foregoing  principles,  that  the  writ  of  manda- 
mus cannot  be  issued  by  any  court  of  the  United  States,  to  any 
officer,  whether  principal  or  inferior,  of  an  executive  department, 
for  the  purpose  of  commanding  the  execution  of  any  law  concern- 
ing the  appropriate  executive  duties  of  such  officer. 

This  conclusion  will  be  strengthened  by  a  little  attention  to  the 
history  and  nature  of  the  writ. 
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From  an  early  period  it  has  been  used  by  the  English  Court  of 
King's  Bench  as  a  means  of  enforcing  its  general  supervisory  ju- 
risdiction over  courts,  magistrates,  and  ministerial  officers  inferior 
to  that  tribunal. 

By  the  statute  of  9  Anne,  c.  20,  and  11  Geo.  1,  c.  4,  it  was  so 
extended  as  to  afford  a  remedy  for  persons  entitled  to  offices,  or 
places,  in  corporations ;  and  to  compel  elections,  and  correct 
abuses  therein,  of  corporate  officers ;  but  we  find  no  instance  of 
its  being  directed  to  any  officer  of  the  executive  departments.  In 
England,  it  issues  from  the  King's  Bench  alone,  because,  in  that 
court,  the  king  originally  sat  in  person,  and,  by  fiction  of  law,  is 
yet  supposed  to  do  so ;  and  because  the  authority  to  control  the 
inferior  jurisdictions  is  one  of  the  royal  perogatives.  It  is,  there- 
fore, denominated  by  Blackstone  and  other  writers,  "  a  high  pre- 
rogative writ."  And  if  the  judge  or  officer  to  whom  it  shall  be 
directed,  in  its  peremptory  form,  fails  to  obey  it,  he  is  punishable 
for  his  contempt  by  attachment.  During  the  colonial  govern- 
ment, this  branch  of  the  king's  prerogative  extended  to  the  colo- 
nies, and  was  executed  through  those  colonial  courts  which  were 
invested  with  a  jurisdiction  analogous  to  that  of  the  King's  Bench  ; 
and  from  them  the  jurisdiction  has  been  derived  to  the  Slate 
courts  which  succeeded  them.  Under  the  fourteenth  section  of 
the  Act  of  1789,  the  Supreme  Court,  in  aid  of  its  appellate  juris- 
diction, may  issue  this  writ  in  all  cases  where  any  act,  necessary 
to  the  exercise  of  that  jurisdiction,  shall  be  omitted  to  be  per- 
formed by  an  inferior  tribunal  or  officer ;  and  the  Circuit  Courts 
of  the  United  Slates  may  also  issue  it  in  like  cases.  In  these 
instances  the  original  design  of  the  writ  is  plainly  kept  up ;  the 
tribunals  or  officers  to  which  it  is  issued,  are  subordinate  to  the 
appellate  court,  which,  in  these  respects,  exercises  over  them  a 
supervisory  jurisdiction. 

The  writ,  then,  necessarily  implies  a  supervisory  power,  in  the 
court  which  issues  it,  over  the  tribunal  or  officer  to  which  it  is 
directed.  In  the  cases  mentioned,  such  a  power  exists ;  but 
under  the  Constitution  of  the  United  States,  it  has  not  been  given 
to,  and  cannot  exist  in,  any  of  our  courts  over  the  executive  de- 
partments. 

The  existence  of  such  a  power  in  the  judiciary,  is  repugnant 
to  the  whole  theory  of  the  Constitution ;  its  effectual  exertion,  if 
it  were  practicable,  would  defeat  the  President's  power  of  remo- 
val ;  would  take  away  his  responsibility  for  the  faithful  execution 
of  the  laws ;  and  would  transfer  to  the  judiciary,  in  the  particular 
case,  the  whole  executive  power ;  for  it  is  palpable,  that  if  the 
President,  under  the  belief  that  the  faithful  execution  of  the  law 
will  be  best  secured  by  not  doing  a  particular  thing  which  is 
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demanded  by  a  third  party,  so  directs  the  executive  officer,  and 
the  Court,  on  the  application  of  such  party,  issues  a  mandamus, 
commanding  it  to  be  done,  and  the  writ  is  obeyed,  it  is  the  Court, 
and  not  the  President,  that  exercises  the  executive  power  ;  and 
the  distribution  of  powers,  so  carefully  fixed  by  the  Constitution, 
is  unsettled  and  overturned.  But  its  effectual  exertion  is  not 
practicable  ;  because  the  President's  power  of  removal  cannot  be 
restrained,  and  by  its  exercise  he  can  readily  defeat  any  com- 
mand which  the  judiciary  may  address  to  the  executive  officer. 

To  illustrate  this,  let  us  suppose  that  the  Circuit  Court  of  this 
district  issues  a  peremptory  mandamus  to  the  head  of  any  one  of 
the  departments,  commanding  him  to  execute  any  particular  law 
concerning  his  official  duties,  in  a  given  way,  and  that  the  oflficer 
refuses  obedience,  and  is  attached  and  committed  for  the  con- 
tempt. This  is  the  end  of  the  judicial  power  in  a  case  of  manda- 
mus ;  but  suppose,  at  this  stage  of  the  proceedings,  the  President 
interferes,  by  removing  the  officer,  and  appointing  a  successor, 
what  then  becomes  of  the  judicial  remedy  ?  The  act  can  only  be 
performed  by  a  person  holding  the  office;  the  individual,  in  the 
custody  of  the  Court,  no  longer  holds  that  office ;  it  has  been 
legally  taken  from  him  ;  and  if  he  were  ever  so  willing  to  perform 
the  act,  he  has  no  longer  the  ability  to  do  so.  The  proceeding 
must  then  be  abandoned,  or  commenced  de  novo,  against  the 
new  officer,  to  be  frustrated,  if  the  President  thinks  proper,  at  the 
same  stage,  as  often  as  the  Court  shall  reach  it.  If  it  be  said  that 
this  is  supposing  an  extreme  case,  and  that  the  President,  from 
respect  to  the  judiciary,  would  probably  suffer  the  officer  to  obey 
the  mandamus,  rather  than  so  exercise  the  constitutional  power  of 
removal,  ihe  answer  is,  that  the  very  existence  of  such  a  power, 
whether  it  be  used  or  not,  is  fatal  to  the  claim  of  jurisdiction  ; 
and  that  cases  may  easily  be  supposed,  in  which  the  President, 
with  the  strongest  desire  to  avoid  a  conflict  with  the  judiciary, 
may  yet  have  no  alternative  but  to  use  it. 

In  cases  which  properly  refer  themselves  to  the  judiciary,  it  is 
rarely,  or  never,  possible  to  defeat,  in  this  way,  the  ultimate  exe- 
cution of  the  judgment  of  the  Court.  And  the  fact,  that  without 
the  consent  of  the  executive  department,  a  peremptory  mandamus 
to  an  executive  officer  must  forever  remain  inoperative,  exhibits, 
in  the  clearest  light,  the  incapacity  of  any  court  to  issue  such  a 
writ. 

I  am  aware  that  those  parts  of  the  opinion  of  Chief  Justice 
Marshall,  in  the  case  of  Marbury  v.  Madison,  which  are  quoted 
at  length  in  the  opinion  of  Judge  Cranch,  may  seem  to  be 
repugnant  to  the  conclusion  at  which  I  have  arrived. 

In   that  case,  (1   Cranch,  137,)   applications  were  made,  in 
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December,  1801,  by  Messrs.  Marbiiry  and  ihree  other  persons, 
to  the  Supreme  Court  of  the  United  Slates,  for  a  rule,  to  Mr. 
Madison,  then  Secretary  of  Stale  of  the  United  States,  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  him  to 
cause  to  be  delivered  to  them,  respectively,  their  several  commis- 
sions as  justices  of  the  peace  in  the  District  of  Columbia.  The 
application  was  founded  on  the  following  facts.  Mr.  Adams, 
whilst  President  of  the  United  States,  and  on  the  2d  of  March, 
1801,  had  nominated  the  applicants  to  the  Senate,  for  the  offices 
of  justices  of  the  peace  in  the  District  of  Columbia ;  their  nomi- 
nations were  confirmed  the  next  day,  and  the  commissions  were 
made  out,  signed  by  President  Adams,  sealed,  and  left  in  the 
Department  of  State.  Mr.  Jefferson  came  into  office,  as  Presi- 
dent, the  next  day,  and  forbade  their  delivery,  and  they  were 
accordingly  withheld  by  Mr.  Madison.  On  the  return  of  the  rule 
to  show  cause,  the  counsel  for  the  relators  was  heard  ex  parte, 
Mr.  Madison  not  appearing.  The  case  was  disposed  of,  and  the 
application  denied,  on  the  ground  that  the  Supreme  Court  of  the 
United  States  had  no  authority  to  issue  a  writ  of  mandamus,  ex* 
cept  in  the  exercise  of  its  appellate  jurisdiction;  and  that  so 
much  of  the  13th  section  of  the  Judiciary  Act  of  1789,  as  pur- 
ported to  empower  that  court  to  issue  writs  of  mandamus  "  to 
persons  holding  office  under  the  authority  of  the  United  Slates," 
in  original  cases,  was  unconstitutional  and  void. 

The  order  of  discussion,  adopted  by  the  Chief  Justice,  was  as 
follows : 

Isl.  Has  the  applicant  a  right  to  the  commission  he  demands  ? 

2d.  If  he  has  a  right,  and  that  right  has  been  violated,  do  the 
laws  of  his  country  afford  him  a  remedy  ? 

3d.  If  they  afford  him  a  remedy,  is  it  a  mandamus  issuing  from 
this  Court  ? 

These  questions  opened  all  the  points  in  the  case ;  and  they 
are  accordingly  considered  at  large  ;  but  it  is  obvious  that  only 
the  remarks  under  the  third  head  were  necessary  to  the  decision 
of  the  cause ;  and  that  the  elaborate  reasoning  under  the  first  and 
second  heads,  including  all  the  passages  quoted  in  the  opinion 
referred  to  me,  was  wholly  extra-judicial.  Every  topic  em- 
braced under  these  heads  is  therefore  open  to  discussion,  not  only 
in  the  Supreme  Court,  but  in  the  inferior  courts.  The  fact  that 
the  case  was  argued  only  on  one  side,  must  also  be  allowed  to 
diminish  still  more  the  weight  of  these  parts  of  the  opinion  ;  and 
then,  also,  it  must  be  borne  in  mind  that  general  expressions  are 
always  to  be  taken  in  connection  with  the  particular  case  in 
which  those  expressions  are  used.  Chief  Justice  Marshall  him- 
self has  claimed  the  benefit  of  this  latter  rule  in  reference  even  to 
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that  part  of  the  opinion  in  Marbury  v.  Madison,  which  explained, 
under  the  third  head,  the  very  ground  on  which  the  cause  was 
decided. 

In  the  case  of  Cohens  v.  The  Stale  of  Virginia,  (6  Wheat.  264,) 
the  counsel  for  the  defendant  in  error  quoted  and  relied  upon 
some  dicta  of  the  court,  in  the  case  of  Marbury  v.  Madison.  In 
reply  to  the  argument  founded  thereon,  the  Chief  Justice  ob- 
serves : 

"  It  is  a  maxim  not  to  be  disregarded,  that  general  expressions, 
in  every  opinion,  are  to  be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they  go  beyond  the  case, 
they  may  be  respected,  but  ought  not  to  control  the  judgment  in 
a  subsequent  suit,  when  the  very  point  is  presented  for  decision. 
The  reason  of  this  maxim  is  obvious.  The  question  actually  be- 
fore the  court  is  invesiigated  with  care,  and  considered  in  its  full 
extent.  Other  principles,  which  may  serve  to  illustrate  it,  are 
considered  in  their  relation  to  the  case  decided,  but  their  possible 
bearing,  on  all  other  cases,  is  seldom  completely  investigated." 

"  In  the  case  of  Marbury  v.  Madison,  the  single  question  before 
the  court,  so  far  as  that  case  can  be  applied  to  this,  was,  whether 
the  legislature  could  give  this  court  original  jurisdiction  in  a 
case  in  which  the  Constitution  had  not  clearly  given  it,  and  in 
which  no  doubt  respecting  the  construction  of  the  article  could 
possibly  be  raised.  The  court  decided,  and  we  think  very 
properly,  that  the  legislature  could  not  give  original  jurisdiction 
in  such  a  case.  But  in  the  reasoning  of  the  court,  in  support  of 
this  decision,  some  expressions  are  used  which  go  far  beyond  it." 
He  then  explains  the  particular  occasion  of  the  dicta  relied  on, 
and  the  cases  to  which  they  were  intended  to  apply,  and  pro- 
ceeds as  follows : 

"  Having  such  cases  only  in  its  view,  the  court  lays  down  a 
principle  which  is  generally  correct,  in  terms  much  broader  than 
the  decision,  and  not  only  much  broader  than  the  reasoning  with 
which  that  decision  is  supported,  but  in  some  instances  contradic- 
tory to  its  principle." 

He  then  states  the  construction  given  to  the  passages  quoted, 
and  the  argument  founded  on  it,  and  observes, 

"To  this  construction  the  court  cannot  give  assent.  The  gene- 
ral expressions,  in  the  case  of  Marbury  v.  Madison,  must  be  un- 
derstood with  the  limitations  which  are  given  to  them  in  this  opi- 
.nion,  limitations  which  in  no  degree  affect  the  decision  in  that 
case,  or  the  tenor  of  its  reasoning." 

If  the  general  expressions,  contained  in  the  essential  parts  of 
the  opinion,  require  to  be  thus  limited,  the  like  caution  must  be 
still  more  necessary,  in  considering  the  other  parts.     On  perusing 


228  WASHINGTON. 


United  States  v.  Kendall. 


them  with  care,  it  will  be  found  that  before  entering  on  the  dis- 
cussion of  the  remedy  by  mandamus,  the  Chief  Justice  had  decided 
that  the  appointments  in  question  became  complete  by  the  signing 
and  sealing  the  commission  ;  that  the  applicant  had,  therefore,  a 
vested  legal  right  to  the  office,  and  to  the  commission  as  the  evi- 
dence of  it,  of  which  the  executive  could  not  deprive  him  ;  that 
the  Secretary  of  State  had  received  the  commission  from  the  Pre- 
sident for  the  use  of  the  applicant ;  and  that  he  had  no  more  right 
to  withhold  it  than  any  other  person. 

His  reasoning  in  support  of  the  remedy  by  mandamus  depends 
entirely  on  the  conclusion,  previously  expressed,  that  the  appoint- 
ment was  complete,  and  the  agency  of  the  President  and  Secre- 
tary of  Stale  in  the  matter  at  an  end  ;  and  it  was  precisely  on 
this  point  that  President  Jefferson  dissented,  in  such  strong  terms, 
from  the  opinion  of  the  Chief  Justice. 

Speaking  of  this  case,  in  a  letter  to  Judge  Johnson,  (Jefferson's 
Correspondence,  vol.  4,  p.  372,)  he  says, 

"  The  commissions  were  signed  and  sealed  by  him  (Mr.  Adams) 
but  not  delivered.  I  found  them  on  the  table  of  the  Department 
of  State,  on  my  entrance  into  office,  and  forbade  their  delivery. 
Marbury,  named  in  one  of  them,  applied  to  the  Supreme  Court 
for  a  mandamus  to  the  Secretary  of  State  (Mr.  Madison)  to  deli- 
ver the  commission  intended  for  him.  The  court  determined,  at 
once,  that,  being  an  original  process,  they  had  no  cognizance  of 
it,  and  there  the  question  before  them  was  ended. 

"  But  the  Chief  Justice  proceeded  to  lay  down  what  the  law 
would  be,  had  they  jurisdiction  of  the  case,  namely,  that  they 
should  command  the  delivery.  The  object  was,  clearly,  to  in- 
struct any  other  court  having  the  jurisdiction  what  they  should  do 
if  Marbury  should  apply  to  them.  Besides  the  impropriety  of 
this  gratuitous  interference,  could  any  thing  exceed  the  perversion 
of  law  ?  For  if  there  is  any  principle  of  law  never  yet  contra- 
dicted, it  is,  that  delivery  is  one  of  the  essentials  to  the  validity  of 
a  deed.  Although  signed  and  sealed,  as  long  as  it  remains  in  the 
hands  of  the  party  himself  it  is  in  fieri  only  ;  it  is  not  a  deed,  and 
can  be  made  so  only  by  its  delivery.  In  the  hands  of  a  third  per- 
son it  may  be  made  an  escrow.  But,  whatever  is  in  the  executive 
offices  is  certainly  deemed  to  be  in  the  hands  of  the  President ; 
and,  in  this  case,  was  actually  in  my  hands,  because,  when  I 
countermanded  them,  there  was,  as  yet,  no  Secretary  of  Stale." 

The  lone  and  language  of  this  passage  may  be  regretted  ;  but 
it  shows  very  plainly,  when  taken  in  connection  with  the  opinion, 
the  real  point  on  which  the  controversy  turned. 

In  this  view  of  the  case,  it  is  manifest  that  the  question  now 
presented,  namely,  whether  a  mandamus  can  be  issued  to  the  head 
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of  an  executive  department  commanding  him  to  perform  an  exe- 
cutive act  which  has  not  yet  been  commenced,  did  not  arise. 
The  difference  between  this  question,  and  the  question,  whether 
Congress  can  authorize  the  judiciary  to  issue  a  mandamus  to  an 
executive  officer,  to  compel  the  delivery  of  a  paper,  in  his  posses- 
sion, containing  the  evidence  of  a  past  executive  act  already  fully 
performed,  is  too  obvious  to  need  remark. 

The  limitations  to  which  the  obiler  arguments,  in  the  case  of 
Marbury  v.  Madison,  are  thus  necessarily  subject,  rescue  the  pre- 
sent case  from  their  influence,  and  supersede  the  necessity  of  a 
particular  examination  of  any  part  of  them. 

There  are,  however,  one  or  two  remarks  on  the  argument  of 
Chief  Justice  Marshall,  which,  as  they  may  tend  to  elucidate  the 
subject,  and  to  prevent  misapprehension,  ought  not  to  be  omitted. 
He  labors  to  prove  that  where  a  vested  legal  right  has  been  vio- 
lated by  a  public  officer,  or  where  a  specific  duty,  on  the  perform- 
ance of  which  individual  rights  depend,  is  assigned  by  law  lo  an 
officer,  and  he  refuses  to  perform  it,  the  individual,  who  considers 
himself  aggrieved,  has  a  right  to  resort  to  the  laws  of  his  country 
for  a  remedy ;  and  that  the  conduct  of  the  officer  is  liable  to  be 
judicially  examined. 

This,  if  ever  doubtful,  is  now  too  well  settled  to  be  disputed. 
Actions  lor  trespass,  and  other  actions  for  damages,  against  col- 
lectors of  the  customs,  officers  of  the  army  and  navy,  and  other 
public  functionaries,  for  official  acts  or  omissions,  injurious  to  the 
vested  rights  of  individuals,  are  of  frequent  occurrence  ;  and  it  is 
not  to  be  doubted,  thai  through  such  actions,  any  officer  of  the 
government,  the  President  included,  may  be  held  responsible  in 
damages  for  the  violation-  of  any  vested  legal  right.  But  these 
actions  are  against  the  officer  in  his  individual  character,  and  do 
not  imply  any  power,  in  the  judicial  tribunals  in  which  they  may 
be  prosecuted,  to  supervise,  and  control  in  advance,  the  official 
action  of  the  officer.  Such  a  power,  however,  is  implied  in  the 
jurisdiction  by  mandamus  ;  and  its  compatibility  with  the  Consti- 
tution, when  issued  to  an  executive  officer  for  the  purpose  of 
compelling  him  to  perform  a  specific  executive  duty,  is  a  point 
not  discussed,  nor  even  touched,  in  the  opinion  ;  probably  because 
it  was  supposed  that,  if  the  appointment  were  regarded  as  com- 
plete, the  point  could  not  arise. 

This  subject  was  much  considered,  in  the  year  1808,  by  one  of 
my  predecessors  in  office.  In  that  year  an  application  was  inade, 
by  Messrs.  Gilchrist  and  others,  to  the  Circuit  Court  of  the  United 
Slates  for  the  District  of  South  Carolina,  for  a  rule  on  the  col- 
lector of  the  port  of  Charleston,  to  show  cause  why  a  mandamus 
should  not  issue  to  him,  commanding  him  to  grant  clearances  for 
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certain  ships,  detained  by  the  collector,  under  inslrnctions  from 
the  Secretary  of  the  Treasury,  given  under  the  Embargo  Acts. 

The  collector  appeared  ;  showed  cause  by  producing  the  Secre- 
tary's instructions,  and  submitted  without  argument  to  the  deci- 
sion of  the  court.  The  judges,  being  of  opinion  that  the  instruc- 
tions were  illegal,  ordered  a  mandamus  to  be  issued  commanding 
the  collector  to  grant  the  clearances  applied  for.  President  Jef- 
ferson, on  hearing  of  these  proceedings,  referred  the  subject  to 
the  Attorney-General,  Mr.  Rodney,  who  expressed  a  decided 
opinion  against  the  power  of  the  court  to  issue  the  writ.  After 
staling  several  reasons,  growing  out  of  the  limited  jurisdiction  of 
the  courts  of  the  United  States,  and  the  peculiar  provisions  of  the 
law  under  which  the  instructions  of  the  Secretary  of  the  Treasury 
had  been  issued,  he  concludes  as  follows  :  — 

"It  might,  perhaps,  with  propriety,  be  added,  that  there  does 
not  appear,  in  the  Constitution  of  the  United  Slates,  any  thing 
which  favors  an  indefinite  extension  of  the  jurisdiction  of  courts 
over  the  ministerial  officers  within  the  executive  department.  On 
the  contrary,  the  careful  discrimination  which  is  marked  between 
the  several  departments,  should  dictate  great  circumspection  to 
each,  in  the  exercise  of  powers  having  any  relation  to  the  others. 

"  The  courts  are,  indubitably,  the  source  of  legal  redress  for 
wrongs  committed  by  ministerial  officers,  none  of  whom  are  above 
the  law.  The  redress  is  to  administered  by  due  and  legal  process 
in  the  ordinary  way.  For  there  appears  to  be  a  material  and 
obvious  distinction  between  a  course  of  proceeding  which  re- 
dresses a  wrong  committed  by  an  executive  officer,  and  an  inter- 
position by  a  mandatory  writ,  taking  the  executive  authority  out 
of  the  hands  of  the  President,  and  prescribing  the  course  which 
he  and  the  agents  of  any  department  must  pursue.  In  one  case, 
the  executive  is  left  free  to  act  in  his  proper  sphere,  but  it  is  held 
to  strict  responsibility  ;  in  the  other,  all  responsibility  is  taken 
away,  and  he  acts  agreeably  to  judicial  mandate.  Writs  of  this 
kind,  if  made  applicable  to  officers,  indiscriminately,  and  acts 
purely  ministerial  and  executive  in  their  nature,  would  necessarily 
have  the  effect  of  transferring  the  powers,  vested  in  one  depart- 
ment, to  another  department.  If,  in  a  case  like  the  present,  where 
the  law  vests  a  duly  and  a  discretion  in  an  executive  officer,  a 
court  can  not  only  administer  redress  against  the  misuse  of  the 
authority,  but  previously  direct  the  use  to  be  made  of  it,  it  would 
seem  that  under  the  name  of  a  judicial  power,  an  executive  func- 
tion is  necessarily  assumed,  and  that  part  of  the  Consiilulion,  per- 
haps defeated,  which  makes  it  the  duty  of  the  President  to  take 
care  that  the  laws  be  faithfully  executed. 

"  I  do  not  see  any  clear  limitation  to  this  doctrine,  which  would 
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prevent  the  courts  from  compelling,  by  mandamus,  all  the  execu- 
tive officers,  all  subordinate  to  the  President,  at  least,  whether 
charged  wiUi  legal  duties  in  the  Treasury,  or  other  department, 
to  execute  the  same  according  to  the  opinion  of  the  judiciary,  and 
contrary  to  that  of  the  executive.  And  it  is  evident  that  the  con- 
fusion arising,  will  be  greatly  increased  by  the  exercise  of  such  a 
power  by  a  number  of  separate  courts  of  legal  jurisdiction,  whose 
proceedings  would  have  complete  and  final  effect,  without  an 
opportunity  of  control  by  the  Supreme  Court.  So  many  branches 
of  the  judiciary  acting  within  their  respective  districts,  their 
courses  might  be  different,  and  different  rules  of  action  might  be 
prescribed  for  the  citizens  of  different  States,  instead  of  that  unity 
of  administration  which  the  Constitution  meant  to  secure,  by  pla- 
cing the  executive  power,  for  them  all,  in  the  same  head. 

"  What,  too,  becomes  of  the  responsibility  of  the  executive  to 
the  court  of  impeachment  and  of  the  nation  ?  Is  he  to  remain 
responsible  for  acts  done  by  command  of  another  department  ? 
Or  is  the  nation  to  lose  the  security  of  that  responsibility  alto- 
gether ?  From  these  and  other  considerations,  were  this  branch 
of  the  subject  to  be  pursued,  it  might  be  inferred  that  the  Consti- 
tution of  the  United  States  by  the  distribution  of  the  powers  of 
our  government  to  different  departments,  ascribing  the  executive 
duties  to  one,  and  the  judiciary  to  another,  controls  any  principle 
of  the  English  law  which  would  authorize  either  to  enter  into  the 
department  of  the  other,  to  annul  the  powers  of  the  other,  and  to 
assume  the  direction  of  its  operations  to  itself." 

This  opinion  may  be  found,  at  length,  in  Hall's  American  T^aw 
Journal,  (vol.  1,  p.  433,)  and  at  page  440  of  the  same  volume, 
will  be  found  a  reply  from  Judge  Johnson,  who  presided  in  the 
Circuit  Court  when  the  mandamus  was  issued.  This  paper 
embraces  a  full  review  of  most  of  the  objections  of  the  Attorney- 
General,  but  by  no  means  answers  the  argument  just  quoted. 
The  submission,  of  the  collector  and  District- Attorney,  is  relied 
on  as,  at  least,  excusing  the  act  of  the  court ;  and  in  the  case  of 
Mclnti/re  v.  Wood,  (7  Cranch,  504,)  it  is  expressly  admitted,  by 
Judge  Johnson  himself,  that  the  court  had  no  jurisdiction  in  the 
matter,  except  that  derived  from  the  consent  of  the  public  offi- 
cers. 

This  is  his  language  :  "A  case  occurred,  some  years  since,  in 
the  Circuit  Court  of  South  Carolina,  the  notoriety  of  which  may 
apologize  for  making  an  observation  upon  it  here.  It  was  a  ma?i- 
damus  to  a  collector  to  grant  a  clearance,  and  unquestionably 
could  not  have  been  issued  but  upon  a  supposition  inconsistent 
with  the  decision  in  this  case.  But  that  mandamus  was  issued 
upon  the  voluntary  submission  of  the  collector,  and  the  District- 
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Attorney,  and  in  order  to  extricate  themselves  from  an  embarrass- 
ment resulting  from  conflicting  duties.      Volenti  nonfil  ijijuria." 

As  the  Charleston  case  is  the  only  one,  prior  to  the  present,  in 
which  a  writ  o{  mandamus  has  been  actually  issued,  by  any  of  the 
courts  of  the  United  Slates  to  an  executive  officer,  its  history  and 
result  are  interesting;  and  I  am  happy  to  find  in  them  so  deci- 
sive a  corroboration  of  my  own  opinion. 

5.  But  the  ground  is  taken,  in  the  opinion  of  the  Circuit  Court, 
that  the  relation  of  the  Postmaster-General  to  the  President,  is 
very  difterent  from  that  of  the  other  heads  of  departments. 

"  They,"  (say  the  Court,)  "  in  the  very  terms  by  which  their 
offices  are  created  and  their  duties  defined,  are  to  perform  such 
duties,  and  execute  such  orders  as  they  shall  be  required,  to  per- 
form and  execute,  by  the  President  of  the  United  States.  The 
Postmaster-General,  however,  clearly  bears  no  such  relation  to 
the  President.  We  cannot  find  a  word  in  the  law  under  which 
he  w^as  appointed,  or  in  the  various  laws  respecting  the  post-office 
establishment,  or  in  the  Constitution  of  the  United  Slates,  which 
intimates  any  connection  between  him  and  the  President;  or  any 
authority  in  the  President  to  prescribe  his  duties,  or  to  control  him 
in  the  exercise  of  his  official  functions.  It  is  true  that  he  is 
appointed,  and  therefore  may  be  removed  by  the  President.  But 
the  President,  if  he  has  the  power  to  control  him,  can  only  do  it 
through  his  fear  of  removal.  If  he  should  not  control  him,  no 
act  done  by  him,  under  that  control,  could  be  thereby  justified. 
The  Postmaster-General,  in  the  exercise  of  the  duties  of  his  office, 
appears  to  be  legally  as  independent  of  the  President,  as  the 
President  is  of  him." 

It  was  Avith  great  surprise  that  I  perused  this  part  of  the  opi- 
nion. The  Constitution  assumes  that  certain  executive  depart- 
ments will  be  created,  but  does  not  attempt  to  enumerate  them ; 
nor  was  any  enumeration  necessary;  because  the  very  nature  of 
the  functions  assigned  to  any  particular  department,  would  readily 
determine  its  true  character. 

The  whole  business  of  the  Post-Office  Department,  and  all  the 
official  duties  of  the  Postmaster-General  as  its  head,  are,  exclu- 
sively, executive ;  and  if  the  views  of  the  Constitution,  above 
taken,  be  correct,  then,  whatever  may  be  the  language  of  the 
acts  of  Congress  respecting  the  department,  there  exists  a  most 
intimate  connection  between  the  Postmaster-General  and  the 
President ;  and  the  latter  has  the  same  control  over  the  exercise 
of  his  official  functions,  when  not  prescribed  by  law.  and  is  sub- 
ject to  the  same  obligation  of  taking  care  that  all  his  duties  are 
faithfully  performed,  which  exist  in  respect  to  the  other  heads  of 
departments. 
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The  passage  above  quoted,  is  not  less  repugnant  to  the  practi- 
cal course  of  the  government. 

One  of  the  first  official  acts  of  President  Washington,  after 
entering  on  the  chief  magistracy,  was  to  call  on  the  then  Post- 
master-General for  an  account  of  the  state  of  his  office. 

"  A  perfect  knowledge  "  (says  his  biographer)  "  of  the  antece- 
dent state  of  things,  being  essential  to  the  due  administration  of 
the  executive  department,  its  attainment  engaged  the  immediate 
attention  of  the  President ;  and  he  required  the  temporary  heads 
of  departments  to  prepare,  and  lay  before  him,  such  statements 
and  documents  as  would  give  this  information."  Marshall's  Life 
of  Washington,  vol.  2,  p.  150. 

The  form  of  this  requisition  will  be  found  in  the  late  collection 
of  his  Writings,  (vol.  10,  p.  11,)  and  it  will  be  seen,  by  the  note  of 
the  editor,  Mr.  Sparks,  that  it  was  addressed,  among  others,  to 
Ebenezer  Hazard,  the  Postmaster-General  appointed  by  the  old 
Congress. 

The  first  law  concerning  the  Post-Office  Department,  passed 
after  the  adoption  of  the  Constitution,  was  the  act  "  for  the  tem- 
porary establishment  of  the  post-office,"  approved  September  22, 
1789.  It  consisted  of  only  two  sections  ;  the  last  merely  declar- 
ing that  the  law  should  continue  in  force  until  the  end  of  the  next 
session  of  Congress,  and  no  longer.  The  first  section  was  in  the 
following  words : 

"  Be  it  enacted,"  &c.,  "  that  there  shall  be  appointed  a  Post- 
master-General; his  powers  and  salary,  and  the  compensation  to 
the  assistant  or  clerk  and  deputies  which  he  may  appoint,  and  the 
regulations  of  the  post-office,  shall  be  the  same  as  they  last  were 
under  the  resolutions  and  ordinances  of  the  late  Congress.  The 
Postmaster-General  to  be  subject  to  the  direction  of  the  President 
of  the  United  States  in  performing  the  duties  of  his  office,  and  in 
forming  contracts  for  the  transportation  of  the  mail." 

This  act  was  continued  in  force  by  the  Acts  of  August  4lh, 
1790 ;  March  3d,  1791,  and  February  20lh,  1792,  to  the  1st  of 
June,  1792,  when  it  gave  place  to  the  Act  of  the  20lh  of  Febru- 
ary, 1792,  "  to  establish  the  post-office  and  post-roads  within  the 
United  Slates,"  which  fully  organized  the  department,  and  intro- 
duced numerous  legal  provisions  for  the  government  of  its  con- 
cerns. 

Since  1792  the  duties  of  the  Postmaster-General  have  been  so 
far  defined  by  law,  as  to  leave  little  room  for  executive  direction, 
and  it  was  not  until  1829,  that  he  was  regarded  as  a  member  of 
the  President's  cabinet.  But  that  his  office  has  always  been 
treated  by  Congress,  as  well  as  by  the  President,  as  an  executive 
department,  is  shown  by  the  Act  of  1789,  which  left  all  its  con- 
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cerns  to  the  direction  of  the  President ;  by  the  Act  of  1792,  and 
all  the  subsequent  laws,  which  speak  of  it  as  a  "department;" 
by  the  power,  of  appointing  postmasters,  vested,  by  law,  from 
1789  to  1836,  in  the  Postmaster-General  alone,  and  still  retained 
by  Iiim  in  all  cases  where  the  commissions  of  the  postmaster  are 
under  $1,000.  An  arrangement  palpably  unconstitutional,  unless 
the  Postmaster-General  be  the  head  of  a  department ;  by  the 
practice,  of  all  those  who  have  held  the  office  of  President,  to 
require  reports  from,  and  to  give  directions  to,  the  Postmaster- 
General  ;  by  the  placing  of  the  department  on  the  same  footing, 
in  respect  to  salary  and  organization,  with  the  other  great  execu- 
tive departments ;  and  finally  by  the  introduction  of  its  head  into 
the  cabinet  council  of  the  President. 

The  relation,  then,  of  the  Postmaster-General,  to  the  President, 
is  the  same  as  that  of  the  olher  heads  of  departments.  This  rela- 
tion does  not  authorize  the  President  to  give  any  direction,  to  the 
Postmaster-General,  contrary  to  the  laws  concerning  the  depart- 
ment, but  it  authorizes  and  requires  him  to  direct  the  faithful  exe- 
cution of  those  laws,  and  to  take  care  that  such  directions  be 
followed.  And  as  the  only  coercive  power,  with  which  the  Presi- 
dent is  armed  by  the  Constitution,  is  the  power  of  removal,  it  will 
be  his  duty  to  exercise  that  power,  if  he  cannot  otherwise  secure, 
on  the  part  of  the  Postmaster-General,  a  faithful  execution  of  the 
laws.  Nor  will  acts  done  by  the  Postmaster-General,  under  the 
President's  direction,  be  invalid,  even  though  the  judgment  of  the 
former  be  opposed  to  the  act,  and  he  be  induced,  through  fear  of 
removal,  to  execute  the  President's  direction.  The  defectiveness 
of  the  motive  will  not  determine  the  legal  character  of  the  act. 
If  it  be  within  the  power  of  the  department,  and  be  conformable 
to  law,  it  will  still  be  valid.  I  think,  therefore,  that  this  officer  is 
no  more  subject,  in  his  official  action,  to  the  supervision  and  con- 
trol of  the  judiciary,  than  the  head  of  any  other  executive  depart- 
ment; and  that  the  principles  above  stated,  if  sound  in  respect  to 
any  executive  officer,  must  be  admitted,  when  the  subject  shall  be 
fully  examined,  to  be  equally  applicable  to  him.  On  the  olher 
hand,  the  claim  of  judicial  power  set  up  in  the  present  case,  in 
respect  to  the  Postmaster-General,  involves  the  like  claim  over 
the  official  action  of  every  other  executive  department,  and  there- 
fore brings  into  discussion  one  of  the  most  grave  and  important 
questions  which  has  yet  arisen  in  the  practical  administration  of 
the  government. 

I   am.  Sir,  very  respectfully,  your  obedient  servant, 

B.  F.  Butler. 

This  communication  from  the  Postmaster-General,  having  been 
offered  to  the  Court  as  his  return  to  the  writ  oi  mandamus  nisi, 
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Mr.  Coxe,  for  the  relators,  moved  the  Court  to  quash  the  re- 
turn and  to  issue  a  peremptory  writ  o(  mandamus. 

The  case  was  ably  argued,  on  the  26th,  27th,  28lh,  29th,  and 
30th  of  June,  by  Mr.  R.  S.  Coxe  and  Mr.  Reverdy  Johnson,  for 
the  relators,  and  by  Mr.  Key  for  the  Postmaster-General. 

On  the  13lh  of  July,  Cranch,  C.  J.,  delivered  the  unanimous 
opinion  of  the  Court,  as  follows : 

In  his  return  of  the  mandamus  nisi,  the  Postmaster-General,  by 
way  of  showing  cause  why  he  declines  obedience  to  the  com- 
mand of  the  writ,  contends, 

1.  That  "  it  is  doubted  whether  the  Constitution  of  the  United 
States  confers,  on  the  judiciary  department  of  the  government, 
authority  to  control  the  executive  in  the  exercise  of  its  functions, 
of  whatsoever  character." 

2.  That  "  if,  according  to  the  Constitution,  the  Circuit  Court 
of  the  District  of  Columbia  might  be  clothed  by  law,  with  the 
power  to  issue  a  mandamus  in  such  a  case,  no  such  power  has 
been  conferred  upon  them  by  the  Acts  of  Congress." 

3.  That  "  if,  by  the  Constitution,  Congress  can  clothe  courts 
with  authority  to  issue  writs  of  mandamus  to  executive  officers,  as 
such,  and  if  they  have  vested  the  general  power  in  this  Court,  by 
law,  this  is  not  a  case,  in  which  that  power  can  be  lawfully  exer- 
cised ;  "  and, 

4.  That  "  the  Court  have  ordered  the  Postmaster-General  to 
perform  a  legal  impossibility." 

The  counsel  for  the  relators  have  moved  to  quash  this  return, 
as  being  insufficient  on  ils  face,  and  the  questions  arising  upon 
that  motion  have  been  fully,  and  very  ably  argued. 

Although  the  order,  in  which  the  questions  are  presented  in  the 
return,  is  perhaps  the  most  natural,  yet,  inasmuch  as  a  decision, 
against  the  relators,  upon  the  4th,  3d,  or  2d,  of  the  objections 
slated  by  the  Postmaster-General,  would  render  it  unnecessary 
to  give  any  opinion  upon  the  first,  the  Court,  in  considering  the 
case  will  reverse  that  order,  as  suggested  by  the  District  Attor- 
ney, and  commence  with  the  fourth,  which  is 

"  That  the  Court  have  ordered  the  Postmaster-General  to  per- 
form a  legal  impossibility." 

The  argument,  in  support  of  the  proposition,  is  this  :  "  A  man- 
damus is  a  command  to  do  a  specific  act.  The  specific  act, 
ordered  to  be  done,  in  this  case,  is,  to  credit  the  relators  with  the 
full  amount  of  the  Solicitor's  award.  A  credit  can  only  be  given 
by  an  entry  in  some  book  in  which  their  accounts  are  lawfully 
kept.  No  accounts  are  kept,  with  contractors,  in  the  Post-Office 
Department ;  nor  has  the  Postmaster-General  the  custody  or  con- 
trol of  the  books  in  which  they  are  kept.     All  the  accounts  of  the 
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Post-office  Department  are  kept  in  the  Treasury  Department  by 
the  auditor  created  for  that  purpose  by  the  Act  of  July  2d,  1836. 
That  officer  is  appointed  by  the  President  and  Senate  ;  and  so  far 
is  he  from  being  dependent  on  the  Postmaster-General  that  his 
clerks  are  appointed  by  the  Secretary  of  the  Treasury.  To  his 
office  have  been  transferred,  long  since,  all  the  accounts,  and  the 
books,  connected  with  them,  formerly  kept  by  the  Postmaster- 
General. 

"By  adverting  to  the  fact,  that  the  act  for  the  relief  of  Messrs. 
Stockton  and  Stokes,  and  that  to  change  the  organization  of  the 
Post-Office  Department,  passed  on  the  same  day,  the  occasion  of 
this  practical  discrepancy  between  them,  will  be  understood.  The 
former  was  drawn  with  reference  to  the  organization  of  the  de- 
partment at  the  time  of  its  introduction  into  Congress.  Then, 
the  Postmaster-General  kept  the  accounts,  and  the  entries  in  the 
books  were  his  entries.  He  had  the  legal  power  and  authority  to 
give  a  credit  to  the  contractors  in  this  case.  But  this  power  and 
authority  was  taken  from  him  by  another  act  on  the  day  the  act 
for  their  relief  passed.  That  the  act,  now  in  question,  was  not 
altered  so  as  to  accommodate  it  to  the  change,  and  requires  the 
credit  to  be  given  by  the  new  auditor,  instead  of  the  Postmaster- 
General,  was  doubtless  an  inadvertence  ;  but  it  is  one  which  the 
legislative  authority,  alone,  can  correct. 

"As  the  law  stands,  the  Postmaster-General  has  just  as  much 
authority  to  make  entries  in  the  books  of  the  Second,  Third,  and 
Fourth  Auditors,  as  he  has  in  those  of  the  auditor  created  by  the 
Act  of  1836.  Hence  the  Court  will  perceive  that  they  have  ordered 
the  Postmaster-General  to  do  that  which  he  cannot  lawfully  do, — 
to  enter  a  credit  or  credits  on  books  of  which  he  has  neither  the 
custody  nor  control." 

The  words  of  the  act  for  the  relief  of  the  relators,  are,  "and 
that  the  Postmaster-General  be,  and  he  is  hereby  directed  to  cre- 
dit such  mail  contractors,  with  whatever  sum  or  sums,  if  any,  the 
said  Solicitor  shall  so  decide  to  be  due  to  them,  for,  or  on  account 
of,  any  such  service  or  contract."  The  act  does  not  require  the 
Postmaster-General  to  enter  the  credit  in  any  book,  or  in  any 
account ;  but  that  he  shall  credit  them.  The  substance  is,  that  he, 
as  far  as  is  in  his  power,  shall  cause  them  to  have  credit  for  that 
amount  in  their  account  with  the  United  States,  or  with  the  de- 
partment. 

This  objection  is  not  stated  by  the  Postmaster-General  as  a 
reason  why  he  has  not  credited  them  with  the  amount,  but  as  a 
reason  why  this  Court  should  not  command  him  to  credit  them. 
It  is  not  objected  that  there  is  an  actual  impossibility  of  his  credit- 
ing them,  but  "a  legal  impossibility;"  meaning,  probably,  that 
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his  crediting  them  now  would  be  of  no  avail  in  law,  as  the  settle- 
ment of  the  account  was  transferred  to  the  auditor. 

That  the  change  which  was  made  in  the  Post-Office  Department 
by  the  Act  of  the  2d  of  July,  1836,  did  not  create  an  actual  im- 
possibility of  his  crediting  them  with  the  whole  amount  of  the 
award,  is  evident  from  his  own  letter  to  the  President  of  the 
United  States,  dated  December  27,  1836,  in  answer  to  the  com- 
plaint of  the  relators  to  the  President,  in  which  the  Postmaster- 
General  says, 

"In  obedience  to  the  mandate  of  the  law  I  have  paid  those 
gentlemen  $122,101.46,  although  I  have  yet  to  be  convinced  that 
they  had  the  least  claim,  in  law  or  equity,  to  one  sixth  part  of  that 
sum.  When  the  law  requires  it  of  me,  I  shall,  with  equal  prompt- 
itude, pay  the  remaining  $40,625.59,  although  satisfied  that  not 
one  cent  of  it  is  justly  due."  He  does  not  justify  himself  on 
account  of  his  legal  inability  to  pay,  or  to  credit  the  amount. 

But  it  has  been  stated,  in  the  argument  before  the  Court,  that 
the  Postmaster-General  can  lawfully  pay  the  amount,  although  he 
cannot  credit  it.  The  law,  which  allows  him  to  pay  the  amount, 
surely  should  be  construed  to  allow  him  to  credit  it,  especially 
when  the  Act  of  Congress  expressly  directs  him  to  credit  it. 

The  act  for  the  relief  of  these  relators,  and  the  act,  "  to  change 
the  organization  of  the  Post-Office  Department,"  were  passed  at 
the  same  session  of  Congress,  and  were  approved  on  the  same 
day.  So  far  as  they  are  in  pari  maierid,  they  ought  to  be  con- 
strued together,  and  made  to  harmonize  with  each  other,  if  possi- 
ble. The  arrangement  of  the  department,  so  far  as  it  authorized 
an  auditor  to  be  appointed  for  the  purpose  of  receiving,  auditing, 
and  settling  "all  accounts  arising  in  the  department,  or  relative 
thereto,  must  be  considered  as  qualified  by  the  express  direction 
that  the  Postmaster-General  should  credit  the  contractors  with  the 
amount  of  the  award  ;  and  as  reserving  to  the  Postmaster-General 
the  power  to  do  what  the  act  expressly  requires  him  to  do.  The 
auditor,  also,  is  bound  to  take  notice  that  by  the  act  "for  the 
relief,"  &c.,  the  Postmaster-General  is  directed  to  credit  the  con- 
tractors with  the  amount  of  the  award  ;  and  whenever  the  Post- 
master-General, who  still  continues  to  be  the  head  of  the  depart- 
ment, shall  credit  them  with  the  amount  or  shall  order  it  to  be 
credited,  the  auditor  will  allow  the  same  in  auditing  and  settling 
their  account. 

Although  the  accounting  bureau  of  the  department  has  been 
removed  to  the  Treasury  Department,  yet  ample  powers  are  given 
to  the  Postmaster-General ;  and  by  the  ninth  section  of  the  Act 
of  2d  July,  1836,  "to  change  the  organization  of  the  Post-Office 
Department,"  it  is  made  his  duty  "to  control,  according  to  law, 
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and  subject  to  the  settlement  of  the  auditor,"  "the  expenses  inci- 
dent to  the  service  of  the  department;"  and  "to  regulate  and 
direct  the  payment"  of  the  said  "expenses  for  which  appropria- 
tions have  been  made."  Among  "the  expenses  incident  to  the 
service,"  are  included,  no  doubt,  the  expenses  of  the  transporta- 
tion of  the  mail,  and  the  amount  due  to  the  contractors  therefor. 
These  duties  imply  powers  which  authorize  the  Postmaster-Gene- 
ral to  give  this  credit,  or  to  direct  it  to  be  given  ;  and  the  fact, 
that  the  auditor  has,  upon  the  authority  of  such  a  direction,  allowed 
that  part  of  the  award  which  the  Postmaster-General  has  deemed 
proper  to  credit,  shows  that,  upon  a  like  authority,  he  would  allow 
the  balance. 

We  therefore  think  that  there  is  neither  a  legal,  a  moral,  nor  a 
physical  impossibility,  on  the  part  of  the  Postmaster-General,  to 
obey  the  mandate  by  executing  the  law. 

We  must,  therefore,  next  consider  the  third  reason  assigned  by 
the  Postmaster-General  for  not  obeying  the  command  of  the  writ ; 
which  is, 

3.  That  "if,  by  the  Constitution,  Congress  can  clothe  the  courts 
with  authority  to  issue  writs  of  mandamus  to  executive  officers,  as 
such,  and  if  they  have  vested  the  general  power  in  this  Court,  by 
law,  this  is  not  a  case  in  which  that  power  can  be  exercised." 

The  argument,  in  support  of  this  proposition,  is,  in  substance, 

1.  That  the  Postmaster-General  has  a  discretion,  because  the 
act,  for  the  relief  of  these  relators,  does  not  require  him  to  pay 
any  specific  sum  ;  but  a  sum  to  be  ascertained  by  comparing  the 
award  of  the  Solicitor  with  the  act. 

That  the  act  does  not  require  the  Postmaster-General  to  credit 
all  the  Solicitor  might  award  to  them,  but  only  so  much  as  he 
might  decide  to  be  due,  for  and  on  account  of  such  service  or  con- 
tract, as  is  described  in  the  preceding  part  of  the  act ;  and  the 
Postmaster-General  has  a  discretion  to  pay  or  not,  according  as 
the  allowance  shall  or  shall  not  correspond  with  the  act.  That 
he  is  also  to  look  into  the  award  to  see  that  it  contains  none  of 
the  prohibited  items  ;  and  that  he  has  a  discretion  to  refuse  to  pay 
the  whole  award,  or  any  part  of  it,  if  he  honestly  believes  it  to  be 
contrary  to  law. 

2.  That  a  mandamus  can  be  issued  by  a  court,  only  as  a  means 
of  exercising  its  jurisdiction,  and  not  for  the  purpose  of  obtaining 
jurisdiction.  That  this  Court  has  no  jurisdiction  in  this  case,  but 
what  is  given  by  the  mandamus. 

1.  As  to  the  first  branch  of  this  argument,  we  apprehend  that 
the  discretion  which  will  justify  a  party  in  refusing  to  do  an  act, 
iiiust  be  a  legal  right  to  do  or  not  to  do  it  according  to  his  will. 

The  obligation  of  the   Postmaster-General,  under  the  act,  is 
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absolute  to  credit  whatever  sum  the  Solicitor  should  decide  to  be 
due  for  and  on  account  of  the  service  and  contract  described  in 
the  act.  The  only  fact  to  be  decided,  out  of  the  act,  is  the 
amount  which  should  thus  be  decided  to  be  due.  The  award, 
upon  that  point,  is  clear  and  explicit.  The  question  whether  the 
money  claimed  and  awarded  was  due  for  and  on  account  of  such 
service  and  contract,  was  as  much  submitted  to  the  judgment  of 
the  Solicitor,  as  the  question  of  the  amount  due;  as  to  both 
points,  his  award  is  final  and  conclusive  upon  all  persons.  In 
the  language  of  the  Postmaster-General,  "  Congress  created  a 
special  tribunal  for  that  purpose.  They  made  the  Solicitor  of  the 
Treasury  a  chancellor  for  the  special  object,  and  clothed  him 
with  power  to  lake  evidence  and  adjudicate  upon  the  claims  of 
the  contractors.  No  other  court  on  earth  could  have  entertained 
this  case ;  nor  was  any  appeal  from  this  special  court  provided 
for  by  the  law  which  created  it.  Neither  the  Circuit  Court  of 
this  district,  nor  the  Supreme  Court  of  the  United  States,  nor 
any  other  judicial  tribunal  had  power  to  bring  up  the  case,  from 
the  Solicitor  of  the  Treasury,  either  before  or  after  his  award, 
and  revise  his  proceedings.  No  judge  could  talfe  from  or  add  to 
the  amount  of  his  award;  nor  has  any  judge  the  legal  p«?wer  to 
say  whether  that  officer  decided  according  to  law  or  against  law. 
The  Solicitor's  power,  in  this  case,  was  equal  to  that  conferred 
upon  the  Supreme  Court  of  the  United  Slates,  in  cases  subjected 
to  its  jurisdiction,  and  above  that  of  the  Circuit  Court  of  the 
District  of  Columbia,  from  which  there  is  an  appeal;"  and,  we 
will  add,  that  the  act  gives  no  appellate  jurisdiction  to  the  Post- 
master-General. The  award  is  as  conclusive  upon  him  as  upon 
all  the  rest  of  the  world. 

The  proviso  in  the  act,  that  the  Solicitor  should  not  make  any 
allowance  for  certain  enumerated  items,  was  merely  directory  to 
the  Solicitor,  and  gave  the  Postmaster-General  no  discretion  over 
the  award,  or  over  the  duty  of  crediting  the  contractors  with  the 
amount.  The  Postmaster-General  seems  to  admit  that,  if  the 
law  directed  the  payment  of  a  certain  sum,  he  would  have  had 
no  discretion  ;  but  id  certum  est  quod  certum  reddi  potest.  The 
award  renders  that  certain  which  was  uncertain  when  the  law 
was  passed  ;  and  the  duty  of  crediting  the  amount  of  the  award 
is  now  as  absolute  as  if  that  amount  had  been  ascertained  and 
stated  in  the  law  itself.  The  discretion  which  is  claimed  by  the 
Postmaster-General  is  no  other  than  that  discretion  which  every 
man  has  in  regard  to  his  own  actions.  Every  man  is  a  free 
agent.  He  has  the  power  to  do  or  not  to  do  a  particular  act ; 
and  he  decides  upon  his  own  responsibility.  Neither  his  discre- 
tion nor  his  decision  makes  the  act  lawful  or  unlawful.     Every 


240  WASHINGTON. 


United  States  v.  Kendall. 


man  must  judge,  for  himself,  of  his  own  duty  ;  but  he  acts  at  his 
peril;  if  correctly,  he  is  justified  ;  if  erroneously,  he  must  abide 
the  consequence. 

We  are  of  opinion,  therefore,  that  the  Postmaster-General  had 
not  such  a  discretion  over  the  duty  enjoined  by  the  statute,  as 
renders  it  improper  that  a  mandamus  should  issue  in  this  case. 

But  it  is  contended  that  "  a  mandamus  can  be  issued  by  a  court 
only  as  a  means  of  exercising  its  jurisdiction,  and  not  for  the 
purpose  of  obtaining  jurisdiction." 

This  proposition  is  admitted,  by  this  Court,  in  its  fullest  extent ; 
and  the  only  ground  upon  which  the  power  of  issuing  that  writ  is 
claimed,  is,  that  it  is  a  writ  necessary  for  the  exercise  of  the  juris- 
diction of  the  Court,  in  a  case  of  which  it  already  has  cognizance. 
That  case  is,  that  the  Postmaster-General  has  refused  to  perform 
a  duty  positively  required  of  him  by  an  act  of  Congress,  to  the 
injury  of  the  relators,  who  have  brought  their  complaint  before 
the  Court,  by  affidavit  and  petition,  praying  the  Court  to  grant 
them  a  proper  remedy.  A  rule  has  been  granted  them  upon  the 
Postmaster-General  to  show  cause  why  a  mandamus,  which  is 
the  only  proper  and  adequate  specific  legal  remedy,  should  not 
be  issued,  commanding  him  to  perform  what  the  statute  directs 
him  to  do.  The  Postmaster-General  has  failed  to  appear  upon 
the  rule  to  show  cause. 

But  it  is  denied  that  this  is  a  case,  because  Mr.  Justice  Story, 
in  his  Commentaries  on  the  Constitution  of  the  United  States, 
Vol.  3,  p.  507,  says,  that  "  a  case,  then,  in  the  sense  of  this  clause 
of  the  Constitution,  arises  when  some  subject,  touching  the  Con- 
stitution, laws,  or  treaties  of  the  United  States  is  submitted,  to  the 
courts,  by  some  party  who  asserts  his  rights  in  the  form  pre- 
scribed by  law." 

In  the  present  case,  however,  "  a  subject,  touching  the  Consti- 
tution and  laws  of  the  United  States,  is  submitted  to "  this 
"Court,"  by  the  relators,  "who  assert  their  rights  in  the  form 
prescribed  by  law."  They  have  done  all  they  could  to  bring 
their  case  before  the  Court.  If  this  is  not  suiiicient  to  give  the 
Court  jurisdiction,  it  would  never  be  in  the  power  of  the  Court  to 
exercise  the  potential  jurisdiction  which  is  given  to  it  by  the 
statute. 

When  we  say,  in  common  parlance,  that  the  jurisdiction  is 
given  by  a  statute,  we  do  not  mean  that  the  Court  has,  thereby, 
actual  jurisdiction  of  any  given  case,  but  only  that  the  Court  s^hall 
exercise  jurisdiction  in  such  cases  when  they  shall  be  brought 
judicially  before  it.  When,  therefore,  the  14lh  section  of  the 
Judiciary  Act  of  1789  gives  to  the  courts  power  to  issue  all  writs 
which  may  be  necessary  for  the  exercise  of  their  respective  juris- 
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dictions,  it  is  not  intended  that  the  Court  shall  have  had  actual 
jurisdiction  of  the  particular  case,  by  its  having  been  actually 
submitted  to  the  Court  in  the  form  prescribed  by  law,  before  it 
shall  have  power  to  issue  the  writ  necessary  for  the  exercise  of  its 
jurisdiction;  for  that  writ  may  be  the  very  form  prescribed  by 
law  for  submitting  the  case  to  the  Court ;  and  if  the  Court  could 
not  issue  the  writ  until  it  had  actual  jurisdiction,  and  could  not 
have  actual  jurisdiction  until  it  had  issued  the  writ,  it  is  evident 
that  the  Court  could  never  exercise  the  jurisdiction  given  to  it  by 
the  statute.  The  jurisdiction,  mentioned  in  the  14ih  section  of 
the  act,  must,  therefore,  mean  the  potential  jurisdiction  ;  that  is, 
the  jurisdiction  which  the  respective  courts  may  exercise  when 
the  cases,  described  in  the  statutes  giving  the  jurisdiction,  shall 
arise  and  be  submitted  to  the  courts  by  means  of  the  writs  which, 
by  the  14lh  section,  they  have  power  to  issue. 

This,  therefore,  is  a  case  of  which  the  Court,  not  only  poten- 
tially, but  actually,  has  jurisdiction  by  means  of  the  petition,  alii- 
davit,  and  rule  to  show  cause  ;  and  the  writ  of  mandamus  is  a 
■writ  necessary  for  the  exercise  of  its  jurisdiction,  in  that  case,  if 
this  Court  can,  by  law,  issue  such  a  writ  to  an  executive  officer 
of  the  United  Slates,  commanding  him  to  do  a  merely  ministerial 
act  which  he  is  expressly  required  by  an  act  of  Congress  to  do  ; 
and  therefore  this  Court  has  power  to  issue  it. 

We  are  then  brought  to  the  consideration  of  the  second  ground 
upon  which  the  Postmaster-General  alleges  that  this  Court  has  no 
power  to  issue  the  writ,  namely  : 

That  "  if,  according  to  the  Constitution,  the  Circuit  Court  of 
the  District  of  Colutnbia  might  be  clothed,  by  law,  with  the 
power  to  issue  a  mandamus,  in  such  a  case,  no  such  power  has 
been  conferred  upon  them  by  the  acts  of  Congress." 

For  the  argument  in  support  of  this  proposition,  the  Post- 
master-General has  referred  the  Court  to  the  very  able  and  ela- 
borate opinion  of  the  Attorney-General  of  the  United  Slates, 
which  accompanies,  and  makes  a  part  of,  the  return  to  the  writ 
of  mandamus;  and  of  which  the  Postmaster-General  has  given 
the  following  epitome,  or  analysis  :  The  undersigned  is  spared 
the  labor  of  investigating  and  illustrating  this  position,  by  the 
clear,  and,  he  thinks,  conclusive,  opinion  of  the  Attorney-General, 
which  he  transmits  herewith,  and  requests  it  may  be  considered 
part  of  this  letter. 

"  That  opinion  reviews  the  opinion  of  the  Circuit  Court,  as  deli- 
vered by  Chief  Justice  Cranch,  and  publis'hed  in  the  National 
Intelligencer,  and  maintains  the  following  positions : 

"  1.  That  the  argument  of  the  Court,  in  favor  of  the  jurisdiction 
claimed  by  them,  is  founded  on  inferences  from  the  language  of 
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Judge  Johnson,  in  the  case  o(  Mclntire  \.  Wood,  which  inferences 
were  repudiated  by  the  same  judge,  and  by  the  judgment  of  the 
Court  in  a  subsequent  case. 

"  2.  That  there  is  no  substantial  difference  between  the  words 
of  the  Judiciary  Act  of  1789,  [1  Stat,  at  Large,  73,]  which  the 
Supreme  Court  have  twice  decided  do  not  give  the  other  circuit 
courts  power  to  issue  a  mandamus  to  an  executive  officer,  and 
the  words  of  the  5lh  section  of  the  Act  concerning  the  District  of 
Cohimbia,  on  which  the  Circuit  Court  rely:  and  that  tha jurisdic- 
tion of  the  latter  is,  therefore,  in  this  respect,  no  greater  than  that 
of  the  other  courts. 

"  3.  That  no  power  is  to  be  derived  from  the  Act  of  the  13th 
of  February,  1801,  because  that  act  was  repealed  in  1802,  with- 
out any  exception  as  to  the  Circuit  Court  of  this  district. 

"  4.  That  even,  if  the  Acts  of  Congress,  concerning  this  Court, 
had  given  to  it,  in  express  terms,  a  jurisdiction  to  issue  writs  of 
mandamus  to  an  executive  officer,  to  compel  him  to  perform  an 
official  act,  no  such  jurisdiction  could  be  exercised  consistently 
with  the  provisions  of  the  Constitution,  because  such  a  jurisdic- 
tion would  be,  substantially,  an  exercise  of  executive  power, 
which  cannot  be  taken  from  the  President,  in  Avhom  the  Constitu- 
tion has  vested  it. 

"  5.  That  the  Postmaster-General  is  an  executive  officer,  and 
equally  independent,  with  the  other  heads  of  the  executive  depart- 
ments, of  any  control,  in  the  exercise  of  his  official  duties,  by  the 
judiciary." 

The  Attorney-General,  in  reviewing  the  opinion  of  this  Court, 
given  upon  the  rule  to  show  cause  why  a  writ  of  mandamus 
should  not  issue,  supposes  that  the  Court  relied  much  upon 
the  inferences  drawn  from  the  language  of  Mr.  Justice  Johnson, 
in  delivering  the  opinion  of  the  Supreme  Court  of  the  United 
Stales,  in  the  case  of  Mclntirt  v.  Wood,  7  Cranch,  504.  That 
language  is  as  follows :  "  We  are  of  opinion  that  the  power  of 
the  circuit  courts  to  issue  the  writ  of  mandamus  is  confined  ex- 
clusively to  those  cases  in  which  it  may  be  necessary  to  the  exer- 
cise of  their  jurisdiction.  Had  the  lllh  section  of  the  Judiciary 
Act  (of  1789,)  covered  the  whole  ground  of  the  Constitution, 
there  would  be  much  reason  for  exercising  this  power,  in  many 
cases  wherein  some  ministerial  act  is  necessary  to  the  completion 
of  an  individual  right  arising  under  the  laws  of  the  United  Slates  ; 
and  the  14th  section  of  the  same  act  would  sanction  the  issuing 
of  the  writ  for  such  a  purpose.  But  allhongh  the  judicial  power 
of  the  United  Slates  extends  to  cases  arising  under  the  laws  of 
the  United  Stales,  the  legislature  have  not  thought  proper  to  dele- 
gale  the  exercise  of  that  power  to  its  circuit  courts,  except  in 
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certain  specified  cases.  When  questions  arise,  under  those  laws, 
in  the  Slate  courts,  and  the  party,  who  claims  a  right  or  privilege 
under  them,  is  unsuccessful,  an  appeal  is  given  to  the  Supreme 
Court ;  and  this  provision  the  legislature  has  thought  sufficient, 
at  present,  for  all  the  political  purposes  intended  to  be  answered 
by  the  clause  in  the  Constitution  which  relates  to  the  subject." 

This  is  the  whole  of  the  opinion  upon  that  point.  The  case 
was  a  case  arising  under  the  laws  of  the  United  Slates,  it  being  a 
motion  or  a  petition  for  a  mandamus  to  the  register  of  a  land- 
office  in  Ohio,  commanding  him  to  issue  a  final  certificate  of  pur- 
chase, to  the  plaintiff  for  certain  lands  in  that  State. 

The  inference  from  the  language  of  that  opinion  is  irresistible, 
that  if  the  legislature  had  extended  the  jurisdiction  of  the  circuit 
courts  of  the  United  States  to  cases  in  law  and  equity  arising 
under  the  laws  of  the  United  States,  there  might  be  cases  in 
which  it  would  be  proper  for  those  courts  to  issue  the  writ,  and 
that  the  14th  section  of  the  act,  which  gives  to  all  the  courts  of 
the  United  States  power  to  issue  all  writs  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agreeable  to  the  princi- 
ples and  usages  of  law,  would  sanction  the  issuing  of  the  writ. 

But  this  inference  is  said  to  have  been  repudiated  by  Judge 
Johnson  himself,  in  delivering  the  opinion  of  the  Supreme  Court 
in  the  subsequent  case  of  McClung  v.  Silliman,  in  6  Wheaton, 
598. 

The  only  substantial  difference  between  the  case  of  Mclntire  v. 
Wood,  and  the  case  of  McClung  v.  Silliman,  which  was  brought 
up  from  the  Circuit  Court  of  the  United  Slates  for  the  District  of 
Ohio,  is,  that  in  the  former,  the  controversy  was  between  citizens 
of  the  same  Slate,  and  the  only  ground  of  federal  jurisdiction 
was,  that  it  was  a  case  arising  under  the  laws  of  the  United 
Stales.  And  in  the  latter  {McClung  v.  Silliman,)  it  was  a  case 
arising  under  the  laws  of  the  United  States,  "  between  a  citizen 
of  the  State  where  the  suit  was  brought,  and  a  citizen  of  another 
State."  This  last  circumstance  would  have  given  the  Circuit 
Court  of  Ohio  jurisdiction  of  the  case,  if  it  had  been  one,  of 
which  a  State  court  might  have  had  jurisdiction.  But  inasmuch 
as  a  State  court  had  no  jurisdiction  of  cases  arising  under  the 
laws  of  the  United  Slates,  and  the  11th  section  of  the  Judiciary 
Act  of  1789  only  gave  to  the  circuit  courts  a  jurisdiction  con- 
current with  the  courts  of  the  several  Slates,  the  Circuit  Court  of 
the  United  Slates  for  Ohio,  had  not  jurisdiction  under  the  lllh 
section  of  the  act,  although  the  character  of  the  parties  would 
have  given  it  jurisdiction,  if,  from  the  nature  of  the  subject-matler 
of  the  controversy,  it  had  been  a  case  of  which  a  Slate  court 
could  have  had  jurisdiction.     The  same  objection,  therefore,  to 
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the  jurisdiclion  of  the  Circuit  Court  of  the  United  Slates  for 
Ohio,  existed  in  McClung'  v.  Sil/iman,  as  in  Mclntire  v.  Wood, 
namely,  that  there  was  no  existing  act  of  Congress  which  dele- 
gated to  the  circuit  courts  of  the  United  States  cognizance  of 
'•cases  arising  under  the  laws  of  the  United  States." 

The  11th  section  of  the  Act  of  1789,  gives  jurisdiction  only 
upon  the  ground  of  the  character  of  the  parties,  not  upon  the 
ground  of  the  subject-matter  of  the  controversy ;  and  was  only 
intended  to  give  to  parties  of  a  certain  description  a  right  to  pro- 
secute, in  the  federal  courts,  the  same  causes  of  action  which  they 
could  prosecute  in  a  Slate  court.  The  words  "  concurrent  with 
the  courts  of  the  several  States,"  do  not  enlarge  the  jurisdiction 
of  the  Slate  courts,  but  are  restrictive  of  the  general  words  "  all 
suits  of  a  civil  nature  at  common  law  or  in  equity,"  which  would, 
if  not  thus  restrained,  have  comprehended  "  cases  arising  under 
the  laws  of  the  United  States." 

With  this  exposition  and  construction  of  the  11th  section  of  the 
Act  of  1789,  there  is  no  discrepancy  between  the  opinions  of  the 
Supreme  Court  in  those  two  cases ;  and  the  opinion  in  McClung 
V.  Si/liman,  becomes  perfectly  intelligible. 

Mr.  Justice  Johnson,  in  McClung-  v.  Silliman,  (6  Wheat.  599,) 
says  :  "  In  the  case  of  Mclntire  v.  Wood,  decided  in  this  court  in 
1813,  the  mandamus,  contended  for,  was  intended  to  perfect  the 
same  claim,  and,  in  point  of  fact,  the  suit  was  between  the  same 
parlies.  The  influence  of  that  decision  on  these  cases  is  resisted 
on  the  ground  that  it  did  not  appear,  in  that  case,  that  the  contro- 
versy was  between  parties  who,  under  the  description  of  person, 
were  entitled  to  maintain  suits  in  the  courts  of  the  United  States; 
whereas  the  averments,  in  the  present  case,  show  that  the  parlies 
litigant  are  citizens  of  different  States,  and  therefore  competent 
parties  in  the  Circuit  Court.  But  we  think  it  perfectly  clear,  from 
an  examination  of  the  decision  alluded  to,  that  it  was  wholly  unin- 
fluenced by  any  considerations  drawn  from  the  want  of  personal 
attributes  of  the  parties.  The  case  came  up  on  a  division  of 
opinion,  and  the  single  question  stated,  was,  '  whether  that  court 
had  power  to  issue  a  writ  of  mandamus  to  the  register  of  a  land- 
office  in  Ohio,  commanding  him  to  issue  a  final  certificate  of 
purchase,  to  the  plaintiff,  for  certain  lands  in  that  State.'  '  Both 
the  argument  of  counsel,  and  the  opinion  of  the  court,  distinctly 
show  that  the  power  to  issue  a  mandamus,  in  that  case,  was  con- 
tended for  as  incident  to  the  judicial  powers  of  the  United  States  ; 
and  the  reply  of  the  court  is,  that  though,  arg^umctiti  gratia,  it  be 
admitted  that  this  controlling  power  over  its  ministerial  officers 
would  follow  from  vesting  in  its  courts  the  whole  judicial  power 
of  the  United  Slates,  the  argument  fails  here,  since  the  legislature 
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has  only  made  a  partial  delegation  of  the  judicial  powers  to  the 
circuit  courts.  That  if  the  inference  be  admitted  as  far  as  the 
judicial  power  of  the  court  actually  extends,'  (namely,  as  we 
understand  it,  if  the  controlling  power  over  ministerial  officers 
would  exist  as  far  as  the  judicial  power  is  actually  granted  to  the 
circuit  courts,)  '  still  cases  arising  under  the  laws  of  the  United 
States,  are  not,  per  se,  among  the  cases  comprised  in  the  jurisdic- 
tion of  the  circuit  courts,  under  the  provisions  of  the  11th  section 
(of  the  Act  of  1789)  ;  jurisdiction  being,  in  such  cases,  reserved 
to  the  Supreme  Court,  under  the  2oth  section,  by  way  of  appeal 
from  the  decisions  of  the  State  courts.' 

"  There  is,  then,"  continues  the  judge,  "  no  just  inference  to  be 
drawn  from  the  decision,  in  the  case  of  Mclntire  v.  Wood,  in 
favor  of  a  case  in  which  the  circuit  courts  are  vested  with  juris- 
diction under  the  eleventh  section." 

The  word  "  then,"  in  that  sentence,  means  "  therefore ;  "  and 
"  therefore "  means  for  the  reason  aforesaid ;  and  the  reason 
aforesaid  is,  that  the  eleventh  section  did  not  give  the  circuit 
courts  jurisdiction  of  "  cases  arising  under  the  laws  of  the  United 
Slates  ;  "  and  the  reason,  why  the  eleventh  section  did  not  give 
that  jurisdiction,  is,  that  the  jurisdiction,  thereby  given,  is  a  juris- 
diction "concurrent  with  the  courts  of  the  several  States,"  and, 
consequently,  could  be  exercised  only  in  cases  of  which  the  courts 
of  the  several  States  previously  had  cognizance  ;  that  the  courts 
of  the  several  States  had  not,  previously,  cognizance  of  cases  aris- 
ing under  the  laws  of  the  United  Stales;  and  therefore  jurisdic- 
tion of  those  cases  is  not  given  to  the  circuit  courts,  by  that 
section. 

The  inference,  therefore,  "  drawn  from  the  decision,  in  the  case 
of  Mclntire  v.  Tfboc?,"  which  is  repudiated  by  Judge  Johnson,  is 
not  the  inference  that  if  the  legislature  had  extended  the  jurisdic- 
tion of  the  circuit  courts  of  the  United  States  to  cases  in  law  and 
equity  arising  under  the  laws  of  the  United  Stales,  there  might  be 
cases  in  which  it  might  be  proper  for  those  courts  to  issue  the 
writ,  and  that  the  fourteenth  section  of  the  act  would  sanction  the 
issuing  of  it ;  which  is  the  inference  \vhich  this  Court  drew,  in 
giving  its  opinion  upon  the  rule  to  show  cause ;  and  which,  we 
are  still  of  opinion,  is  a  necessary  inference  from  the  language  of 
Mr.  Justice  Johnson  in  that  case,  and  which  is  in  no  manner  im- 
pugned or  repudiated  by  the  same  judge  in  the  case  of  McClung- 
V.  Silliman. 

Again,  Mr.  Justice  Johnson,  in  the  same  case  (p.  601,)  says: 

"  It  is  now  contended  that,  as  the  parties  to  this  controversy  are 

competent  to  sue   under  the   eleventh   section,  being  citizens  of 

different  States,  this  is  a  case  within  the  provisions  of  the  four- 
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teenlh  section,  and  the  Circuit  Court  was  vested  with  power  to 
issue  this  writ  under  the  description  of  a  "  writ  not  provided  for 
by  statute,"  but  "  necessary  for  the  exercise  of  its  jurisdiction." 
The  case,  certainly,  does  present  one  of  those  instances  of  equi- 
vocal language,  in  which  the  proposition,  though  true  in  the  ab- 
stract, is,  in  its  application  to  the  subject,  glaringly  incorrect." 

The  proposition,  which  is  thus  said  to  be  true  in  the  abstract,  is 
this  :  that  as  the  parties  were  competent  to  sue,  under  the  eleventh 
section,  being  citizens  of  different  States,  the  fourteenth  section 
gave  the  Court  power  to  issue  the  writ  of  mandamus,  under  the 
description  of  a  "  writ,  not  provided  for  by  statute,"  but  "  neces- 
sary for  the  exercise  of  its  jurisdiction." 

Here  it  may  be  proper  to  observe,  that  although  in  this  case  of 
McChing-  v.  SUliman,  the  parties  were  competent  to  sue  in  the 
Circuit  Court,  yet  the  court  had  not  jurisdiction  of  the  subject- 
matter,  it  being  a  case  arising  under  the  laws  of  the  United  States. 

The  judge  proceeded  to  say:  "  It  cannot  be  denied  that  the 
existence  of  this  power  is  necessary  to  the  exercise  of  jurisdiction 
in  the  court  below ;  but  why  is  it  necessary  ?  Not  because  the 
court  possesses  jurisdiction,  but  because  it  does  not  possess  it." 
That  is,  as  we  understand  it,  the  Court  has  no  jurisdiction  ;  and  if 
it  can  have  any,  it  must  be  by  first  obtaining,  by  means  of  a  man- 
damus, the  document  which  is  the  object  of  the  mandamus,  and 
which  will  enable  the  party  to  sue  at  law. 

The  judge  proceeds:  "  It  must  >exercise  this  power,  and  com- 
pel the  emanation  of  the  legal  document,  or  the  execution  of  the 
legal  act,  by  the  register  of  the  land-office,  or  the  party  can- 
not sue. 

"  The  fourteenth  section  of  the  act  under  consideration  could 
only  have  been  intended  to  vest  the  power,  now  contended  for,  in 
cases  where  the  jurisdiction  already  exists,  and  not  where  it  is  to 
be  courted  or  acquired  by  means  of  the  writ  proposed  to  be  sued 
out." 

Here,  again,  the  inference,  from  the  language  of  the  judge,  is' 
very  strong,  that  in  cases  where  the  jurisdiction  already  exists,  the 
fourteenth  section  was  intended  to  vest  the  power  of  issuing  the 
writ. 

Again,  in  p.  604,  the  judge  says  :  ''  It  is  not  easy  to  conceive 
on  what  legal  ground  a  State  tribunal  can,  in  any  instance,  exer- 
cise the  power  of  issuing  a  mandamus  to  the  register  of  a 
land-office.  The  United  Stales  have  not  thought  proper  to 
delegate  that  power  to  their  own  courts.  But  when,  in  the  case 
of  Marbunj  v.  Madison,  and  that  oi  Mclntire  v.  Wood,  this  Court 
decided  against  the  exercise  of  that  power,  the  idea  never  pre- 
sented itself  to  any  one  that  it  was  not  within  the  scope  of  the 
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judicial  powers  of  the  United  States,  although  not  vested  by  law 
in  the  courts  of  the  general  government." 

If,  then,  the  inference  drawn  by  this  Court  from  the  decision 
and  language  of  the  Supreme  Court  in  the  case  of  Mclntire  v. 
Wood,  is  an  obvious  and  necessary  inference,  and  is  not  im- 
pugned nor  repudiated  in  that  of  McClung"  v.  Silliman,  namely : 
that  if  the  eleventh  section  had  given  to  the  circuit  courts,  cogni- 
zance of  all  cases  in  law  and  equity  arising  under  the  Constitution 
and  laws  of  the  United  States,  there  would  be  much  reason  for 
exercising  this  power  in  many  cases,  and  that  the  fourteenth  sec- 
tion would  sanction  the  issuing  of  it  for  such  a  purpose ;  and  if 
we  show  that  Congress  has  given  to  this  Court  cognizance  of  all 
cases  in  law  and  equity  arising  under  the  Constitution  and  laws 
of  the  United  States,  it  will  follow  that  there  may  be  cases  in 
which  it  may  be  proper  for  this  Court  to  exercise  the  power  ;  and 
that  Congress,  by  the  third  section  of  the  Act  of  the  27th  of  Feb- 
ruary, 1801,  [2  Stat,  at  Large,  103,]  which  gives  to  this  Court  the 
same  powers  which  it  had  given  to  the  other  circuit  courts  by  the 
fourteenth  section  of  the  Act  of  1789,  has  given  this  Court  the 
power  to  issue  the  writ ;  and  the  former  opinion  of  the  Court,  so 
iar  as  it  rested  upon  the  inference  drawn  from  the  decision  and 
language  of  the  Supreme  Court  in  the  case  of  Mclntire  v.  Wood, 
is  fully  supported. 

Under  this  head,  it  would,  then,  be  only  necessary  to  show  that 
by  the  fifth  section  of  the  Act  of  the  27th  of  February,  1801,  Con- 
gress has  given  to  this  Court  cognizance  of  all  cases  in  law  and 
equity  arising  under  the  Constitution  and  laws  of  the  United 
States. 

That  section,  so  far  as  it  relates  to  this  question,  is  in  these 
words:  "That  the  said  court"  (the  Circuit  Court  of  the  District 
of  Columbia)  "shall  have  cognizance  of  all  cases  in  law  and 
equity  between  parties,  both  or  either  of  which  shall  be  resident 
or  shall  be  found  within  the  said  district." 

These  words  are  comprehensive  enough  to  include  "all  cases 
in  law  or  equity  arising  under  the  Constitution  and  laws  of  the 
United  States." 

In  the  case  of  Cohens  v.  Virginia,  (6  Wheat.  379,)  Chief  Jus- 
tice Marshall,  in  delivering  the  unanimous  opinion  of  the  Supreme 
Court  of  the  United  States  upon  the  question  of  jurisdiction,  says, 
"The  jurisdiction  of  the  court,  then,  being  extended,  by  the  letter 
of  the  Constitution,  to  all  cases  arising  under  it,  or  under  the  laws 
of  the  United  States,  it  follows  that  those  who  would  withdraw 
any  case,  of  this  description,  from  that  jurisdiction,  must  sustain 
the  exemption  they  claim,  on  the  spirit  and  true  meaning  of  the 
Constitution  ;  which  spirit  and  true  meaning  must  be  so  apparent 
as  to  overrule  the  words  which  its  framers  have  employed." 
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But  it  is  contended,  in  the  opinion  of  the  Attorney-General, 
which  the  Postmasler-General  has  made  part  of  his  return,  that 
"there  is  no  essential  difference  between  the  fifth  section  of  the 
Act"  (of  the  27lh  of  February,  1801,)  "  concerning  the  District  of 
Columbia,  and  the  eleventh  section  of  the  Judiciary  Act  of  1789, 
which  prescribes  the  jurisdiction  of  the  olher  courts." 

"The  material  words,"  he  says,  "of  the  fifth  section,  omitting 
other  classes  of  cases,  are,  that  the  Circuit  Court  of  this  district 
shall  have  cognizance  of  all  cases  in  law  and  equity,  between  par- 
lies, both  or  either  of  which  shall  be  resident,  or  shall  be  found, 
within  the  said  district. 

"  Those  of  the  eleventh  section,  omitting  value  and  alternative 
cases,  are,  that  the  circuit  courts  of  the  United  States  shall  have 
cognizance  of  all  suits  of  a  civil  nature,  at  common  law,  or  in 
equity,  where  the  dispute  is  between  a  citizen  of  the  State  where 
the  suit  is  brought,  and  a  citizen  of  another  State, — 

"Except  that,  in  the  other  circuit  courts,  it  is  requisite  that  one 
parly  should  be  a  citizen  of  the  State  where  the  suit  is  brought, 
and  the  other  party  a  citizen  of  another  State ;  and  that  in  this 
district  it  will  be  sufficient  if  either  of  the  parties  be  resident,  or 
be  found  here,  there  would  seem  to  be  no  substantial  difference 
between  the  two  provisions.  Indeed,  unless  the  phrase,  'all  cases 
in  law  and  equity,'  means  something  different  from  'all  suits  of  a 
civil  nature  at  common  law  or  in  equity,'  used  in  the  olher,  it  is 
certain  that  there  can  be  no  such  difference,  and,  consequently, 
that  the  power  and  jurisdiction  of  the  Circuit  Court  of  this  district, 
in  regard  to  the  writ  of  mandamus,  so  far  as  depends  on  the  fifth 
section  above  quoted,  are  precisely  the  same  with  those  of  the 
other  circuit  courts." 

But  the  Attorney-General,  in  attempting  to  reduce  'these  two 
sections  to  an  equation,  by  striking  out  from  both  sides  the  terms 
which  he  deemed  equivalent,  has  overlooked  entirely  the  words, 
"concurrent  with  the  courts  of  the  several  Slates,"  in  the  eleventh 
section  of  the  Act  of  1789 ;  which  are  the  very  words  that  consti- 
tute the  essential  difll'erence  between  the  extent  of  jurisdiction 
granted  in  the  respective  sections.  If  they  had  not  been  stricken 
out  of  the  equation,  that  side  of  it  which  regards  the  eleventh  sec- 
tion would  have  been  staled  thus:  "The  circuit  courts  of  the 
United  States  shall  have  original  cognizance,  concurrent  with  the 
courts  of  the  several  Slates,  of  all  suits  of  a  civil  nature  at  com- 
mon law  or  in  equity,"  where  the  suit  is  between  a  citizen  of  the 
Stale  where  the  suit  is  brought,  and  a  citizen  of  another  State." 

The  other  side  of  the  equation  (that  which  regards  the  fifth  sec- 
ilon  of  the  Act  of  ihe  27lh  of  February,  1801,  which  gives  juris- 
diction to  this  Court,)  would  be,  "  The  said  court"  (the  Circuit 
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Court  of  the  District  of  Columbia,)  "  shall  have  cognizance  of  all 
cases  in  law  and  equity  between  parties,  both  or  either  of  which 
shall  be  resident,  or  be  found,  within  said  district." 

Again  ;  by  striking  out  from  both  sides  of  the  equation  the  per- 
sonal attributes  of  the  respective  parties,  and  thus  reducing  it  to 
its  lowest  and  most  simple  terms,  the  equation  will  stand  thus  :  — 

By  the  eleventh  section  of  By  the  fifth  section  of  the 
the  Act  of  1789,  "the  circuit  Act  of  the  27th  of  February, 
courts"  of  the  United  States  1801,  "the  said  court"  (the 
"shall  have  original  cognizance.  Circuit  Court  of  the  District  of 
concurrent  with  the  courts  of  Columbia,)  "shall  have  cogni- 
the  several  States,  of  all  suits  of  zance  "  "  of  all  cases  in  law  and 
a  civil  nature,  at  common  law  equity." 
or  in  equity." 

Here  it  is  evident  that  the  jurisdiction  given  to  the  circuit 
courts  of  the  United  Slates,  by  the  eleventh  section  of  the  Act  of 
1789,  extends  to  those  cases  only  of  which  the  Slate  courts  then 
had  cognizance.  The  Slate  courts  had  then  no  cognizance  of 
"  cases  arising  under  the  Constitution,  the  laws  of  the  United 
States,  and  treaties  made  under  their  authority,"  nor  of  "cases 
aflfeciing  ambassadors,"  &c. 

The  Supreme  Court  of  the  United  States,  in  the  case  of  Martin 
V.  Hunter,  (1  Wheat,  pp.  334,  335,)  say :  "  In  the  first  place,  as  to 
cases  arising  under  the  Constitution,  laws,  and  treaties  of  the 
United  Slates  :  — 

"  Here  the  State  courts  could  not  ordinarily  possess  a  direct 
jurisdiction.  The  jurisdiction  over  such  cases  could  not  exist,  in 
the  Slate  courts,  previous  to  the  adoption  of  the  Constitution  ; 
and  it  could  not  afterwards  be  directly  conferred  upon  them  ;  for 
the  Constitution  expressly  requires  the  judicial  power  to  be  vested 
in  courts  ordained  and  established  by  the  United  Stales."  And 
in  page  387,  they  say :  "It  can  only  be  in  those  cases  where,  pre- 
vious to  the  Constitution,  Stale  tribunals  possessed  jurisdiction 
independent  of  national  authority,  that  they  can  now  constitution- 
ally exercise  a  concurrent  jurisdiction." 

It  is  true  that  in  the  State  courts,  in  the  exercise  of  their  ordi- 
nary jurisdiction,  questions,  upon  the  construction  of  the  Constitu- 
tion, laws,  and  treaties  of  the  United  Slates,  may  incidentally 
arise,  and  must  be  decided  by  those  courts ;  but  it  does  not  follow 
that  therefore  they  have  direct  jurisdiction  of  cases  in  which  the 
cause  of  action  arises  under,  or  for  the  violation  of,  a  law  of  the 
United  Slates. 

In  cases  where  they  have  jurisdiction  of  questions  arising  inci- 
dentally, in  causes  within  their  ordinary  jurisdiction,  provision  is 
made  for  an  appeal,  or  writ  of  error,  to  the  Supreme  Court  of  the 
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United  Stales,  under  the  twenty-fifth  section  of  the  Judiciary  Act 
of  1739. 

Thus,  the  Supreme  Court,  in  the  same  case  of  Martin  v.  Hun- 
ier,  (p.  340,)  say  :  "  But  it  is  plain  that  the  fraraers  of  the  Consti- 
tution did  contemplate  that  cases  within  the  judicial  cognizance 
of  the  United  States,  not  only  might,  but  would,  arise  in  the  State 
courts,  in  the  exercise  of  their  ordinary  jurisdiction." 

And  again  in  page  342,  they  say  :  "  It  was  foreseen  that  in  the 
exercise  of  their  ordinary  jurisdiction.  State  courts  would  incident- 
ally take  cognizance  of  cases  arising  under  the  Constitution,  the 
laws,  and  treaties  of  the  United  States.  Yet,  to  all  these  cases, 
the  judicial  power,  by  the  very  terms  of  the  Constitution,  is  to  ex- 
tend. It  cannot  extend  by  original  jurisdiction  if  that  was  already 
rightfully  and  exclusively  attached  in  the  State  courts,  which,  (as 
has  been  already  shown,)  may  occur  ;  it  must  therefore  extend  by 
appellate  jurisdiction  or  not  at  all." 

But  in  the  same  case,  (in  p.  372,)  Mr.  Justice  Johnson  says, 
"That  the  real  doubt  is  whether  the  State  tribunals  can  constitu- 
tionally exercise  jurisdiction  in  any  of  the  cases  to  which  the  judi- 
cial power  of  the  United  Stales  extends." 

However  that  may  be,  we  think  it  clear  that  the  concurrent 
jurisdiction  of  the  Slate  courts,  referred  to  in  the  eleventh  section 
of  the  Act  of  1789,  is  the  ordinary  and  direct  jurisdiction  which 
those  courts  possessed  at  the  lime  of  passing  that  act ;  and  that 
the  grant  of  jurisdiction,  by  that  section,  to  the  circuit  courts,  is  to 
be  measured  by  the  ordinary  and  direct  jurisdiction  which  the  State 
courts  then  possessed.  That  as  the  ordinary  and  direct  jurisdic- 
tion of  the  Slate  courts  did  not  then  extend  to  cases  arising  under 
the  Consliiulion  and  laws  of  the  United  States,  the  jurisdiction  of 
the  circuit  courts  of  the  United  States,  given  by  that  section,  did 
not  extend  to  those  cases. 

Tlie  words  "  all  suits  of  a  civil  nature  at  common  law  or  in 
equity,"  are  sufficiently  broad  to  comprehend  "  all  cases  in  law 
and  equity,  arising  under  the  Constitution  and  laws  of  the  United 
States,"  and  would  have  extended  the  jurisdiction  of  the  circuit 
courts  of  the  United  Stales  to  those  cases,  but  for  the  restraining 
words,  "  concurrent  with  the  courts  of  the  several  Stales,"  pro- 
vided the  parlies  had  been  competent  to  litigate  in  those  courts  ; 
for,  although  Congress  had  power  to  give  those  courts  jurisdic- 
tion of  cases  arising  under  the  Constitution  and  laws  of  the 
United  Stales,  whatever  might  be  the  character  of  the  parlies, 
yet  they  had  a  right  to  restrict  it  to  cases  in  which  the  character 
of  the  parlies  also  would  enable  them  to  sue  in  those  courts. 
Thus,  in  the  case  of  McClung  v.  Silliman,  the  Circuit  Court  of 
ihe  United  States,  although  the  parlies  were  competent  to  litigate 
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in  that  court,  had  not  jurisdiction  of  the  case,  because  it  was  a 
"case  arising  under  the  laws  of  the  United  Stales,"  and  the  11th 
section  of  the  Judiciary  Act  of  1789  had  not  conferred  upon  the 
circuit  courts  of  the  United  Slates  jurisdiction  in  such  cases. 
Although  the  parties  were  competent,  yet  the  subject-matter  of 
the  controversy  was  not  within  the  jurisdiction  of  the  court.  But 
if  Congress,  by  the  11th  section  of  the  Act  of  1789,  had  given  to 
the  circuit  courts  of  the  United  States  jurisdiction  of  all  cases 
arising  under  the  laws  of  the  United  Slates,  although  they  should 
have  confined  that  jurisdiction  to  the  persons  described  in  that 
section,  the  Circuit  Court,  in  the  case  of  Mc  Clung'  v.  Sil/tman, 
would  have  had  jurisdiction  of  the  case ;  for  the  subject-matter  of 
the  controversy,  as  well  as  the  parties,  would  have  been  within 
the  cognizance  of  the  court. 

That  Congress  claim  a  right  thus  to  discriminate  between  per- 
sons, in  granting  jurisdiction  of  cases  arising  under  the  laws  of 
the  United  States,  appears  from  their  having  granted  it  in  the 
case  of  patents;  and  of  the  Bank  of  the  United  Slates;  and  of 
the  Postmaster-General ;  and  of  all  the  officers  of  the  United 
States,  who,  under  the  Act  of  the  8d  of  March,  1815,  c.  782, 
§  4,  [3  Slat,  at  Large,  244,]  shall  sue  under  ihe  authority  of  any 
act  of  Congress.  Congress  could  have  given  jurisdiction  in  those 
cases  only  on  the  ground  that  ihey  were  cases  arising  under  the 
laws  of  the  United  Slates;  for  the  characters  of  the  parlies  did 
not  furnish  a  ground,  jf?er  56,  of  jurisdiction  under  the  Corjsliuiiion. 
See  the  Postmaster-General  v.  Early,  12  Wheat.  145,  and  Osborn 
v.  Bank  of  United  States,  9  Id.  825. 

The  words,  "  concurrent  with  the  courts  of  the  several  States," 
therefore,  in  the  11th  section,  clearly  exchided  from  the  cogni- 
zance of  the  circuit  courts,  cases  in  law  and  equity,  arising  under 
the  Constitution  and  laws  of  the  United  Slates.  There  are  no 
such  words  in  the  5lh  section  of  the  Act  of  the  27lh  of  February, 
ISOl,  which  gives  this  Court  its  jurisdiction  ;  nor  any  other  words 
to  qualify  or  restrict  the  full  force  of  the  words  "  all  cases  in  law 
and  equity," 

The  argument,  therefore,  which  was  drawn  from  the  similarity 
of  the  language  of  the  two  sections  which  have  thus  been  com- 
pared, entirely  fails. 

But  it  has  been  contended,  in  argument,  before  this  Courl,  that 
the  intention  of  the  legii«lature  is  the  best  guide  to  the  true  con- 
struction of  a  statute;  and  that  the  statute  must  be  couj^lrued 
now  as  it  would  have  been  at  the  time  it  was  passed  ;  and  the 
Attorney-General,  in  his  opinion,  admits  that  tliis  Courl,  when 
the  case  of  Marburij  v.  Madison  was  decided,  "  posse^sed  pre- 
cisely the  same  power,  in  this  respect,  which  it  possesses  now." 
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It  was  also  contended,  in  argunnent,  that  as  Congress  had  not 
thought  proper,  by  the  Act  of  1789,  to  confer  on  the  other  circuit 
courts  of  the  United  States  jurisdiction  in  cases  arising  under  the 
Constitution  and  laws  of  the  United  States,  it  was  not  their  inten- 
tion to  confer  it  on  this  Court,  by  the  Act  of  the  27lh  of  February, 
1801. 

If  it  was  intended,  by  Congress,  to  confer  on  this  Court  the 
same  jurisdiction  only  which  it  had  conferred  on  the  other  circuit 
courts  of  the  United  States,  it  is  probable  they  would,  instead  of 
enacting  the  5th  section,  have  referred  to  the  laws  giving  that 
jurisdiction,  as  they  had  referred  to  them  in  the  3d  section,  for 
our  powers.  But  the  5lh  section  has  no  reference  whatever  to 
the  jurisdiction  given  to  those  courts;  and  that  jurisdiction,  if 
referred  to,  would  have  been  quite  insufficient  for  the  objects  for 
which  this  Court  was  established.  It  would  have  given  only  the 
federal  jurisdiction,  and  would  not  have  provided  a  substitute  for 
the  State  jurisdiction  which  had  ceased  to  exist,  upon  the  cession 
of  the  territory  to  the  United  States.  The  section,  therefore, 
giving  jurisdiction  to  this  Court,  was  to  be  modelled  so  as  to  give 
the  court  all  the  federal  and  all  the  State  jurisdiction.  As  there 
were  no  jealous  rival  jurisdictions  here,  it  was  unnecessary  to 
discriminate  between  federal  and  State  jurisdiction.  The  only 
judicial  power  which  could  be  exercised  here  was  the  judicial 
power  of  the  United  States.  The  only  concern  of  the  framers  of 
the  law  was  to  give  jurisdiction  in  language  broad  enough  to 
cover  the  whole  ground  of  federal  and  Slate  judicial  power. 

The  jurisdiction,  therefore,  which  is  given  to  this  Court,  cannot 
be  limited  by  the  terms  in  which  judicial  power  has  been  meted 
out  to  tiie  other  courts  of  the  United  Slates  by  the  Constitution. 

But  it  may  be  fairly  inferred  that  Congress  intended,  by  the 
Act  of  the  27lh  of  February,  1801,  to  give  this  Court  jurisdiction 
of  cases  arising  under  the  laws  and  Constitution  of  the  United 
Slates,  because  they  had,  on  the  13th  of  the  same  month,  given 
that  jurisdiction,  in  express  terms,  to  the  other  circuit  courts,  by 
the  lith  section  of  th6  act  of  that  date.  By  that  section,  it  is, 
among  other  things,  enacted,  "  that  the  said  circuit  courts,  re- 
spectively, shall  have  cognizance  of  all  cases  in  law  or  equity, 
arising  under  the  Constitution  and  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made,  under  their  authority." 
"  And  also  of  all  actions  or  suits,  matters  or  things,  cognizable 
by  the  judicial  authority  of  the  United  States,  under  and  by  virtue 
of  the  Constitution  thereof,  where  the  matter  in  dispute  shall 
amount  to  four  hundred  dollars,  and  where  original  jurisdiction  is 
not  given,  by  the  Constitution  of  the  United  States,  to  the  Su- 
preme Court  thereof,  or  exclusive  jurisdiction,  by  law,  to  the 
district  courls  of  the  United  States." 
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It  would  have  been  strange,  indeed,  if  Congress  should  have 
given  this  jurisdiction  to  every  other  circuit  court,  and  refused  it 
to  that  of  the  District  of  Columbia,  where  there  was  no  other 
court  to  lake  jurisdiction  of  those  cases;  where  there  was  no 
jealous  rival  to  be  offended  at  the  grant  of  jurisdiction  ;  and 
where  every  possible  case  that  can  arise  is  a  case  arising  under 
the  Constitution  and  laws  of  the  United  States. 

And  still  more  strange  would  it  be,  if  that  should  be  adjudged 
to  be  the  true  construction  of  the  5th  section  of  the  Act  of  the 
27th  February,  1801,  the  words  of  which  are  so  comprehensive 
that  it  was  not  necessary  to  introduce  the  words,  "arising  under 
the  laws  of  the  United  Slates,"  after  the  words  "all  cases  in  law 
and  equity  ;  "  for  these  words  include  all  cases  in  law  and  equity, 
arising  under  the  general  laws  of  the  United  States,  as  well  as 
under  those  adopted  by  Congress  as  the  laws  of  this  district. 

That  Congress  had  in  view  the  Act  of  the  13th  of  February, 
1801,  when  they  passed  the  Act  of  the  27th  of  February,  1801, 
appears  from  the  terms  of  the  3d  section  of  the  latter  act,  by 
which  they  say,  that  "  the  said  court  and  the  judges  thereof  shall 
have  all  the  powers  by  law  vested  in  the  circuit  courts,  and  the 
judges  of  the  circuit  courts  of  the  United  States." 

Until  the  13th  of  February,  1801,  the  office  of  a  judge  of  the 
Circuit  Court  of  the  United  States  had  never  existed.  The  old 
circuit  courts  which  were  abolished  on  the  13lh  of  February, 
1801,  had  been  always  held  by  a  judge,  or  judges  of  the  Supreme 
Court,  and  the  judge  of  the  District  Court,  neither  of  whom  was 
ever  called,  either  legally,  or  in  common  parlance,  a  judge  of  the 
Circuit  Court.  The  judges  of  the  circuit  courts,  therefore,  to 
whose  powers  reference  is  had  in  the  3d  section  of  the  act  of  the 
27th  February,  1801,  must  have  been  the  new  judges  whose 
offices  had  been  created  by  the  act  of  the  13th  of  February, 
1801. 

That  act  was  in  full  force  on  the  27th  of  February,  1801,  and 
it  is  of  no  importance  whether  the  courts  which  were  thereby 
ordained  and  established,  had  or  had  not  been  organized,  or 
whether  the  judges  had  or  had  not  been  appointed  before 
the  27th  of  February.  The  reference,  in  the  third  section  of  the 
Act  concerning  the  District  of  Columbia,  to  the  circuit  courts, 
and  the  judges  of  the  circuit  courts  of  the  United  States,  must 
have  alluded  to  the  powers  vested  by  law  in  those  courts  and 
judges  as  they  were  newly  organized  by  the  act  of  the  13th  of 
February  ;  and  those  powers  would  be  the  same,  whether  the 
new  circuit  courts  were,  or  were  not  organized,  and  whether  the 
new  judges  w^ere,  or  were  not  appointed  before  the  27th  of  Feb- 
ruary. But,  so  far  as  the  extent  of  the  powers  vested  in  this 
VOL.  v.  22 
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Court  by  the  act  of  that  dale  is  concerned,  it  is  perfectly  imma- 
terial whether  the  reference  in  the  third  section  of  the  Act  is  to 
the  powers  given  to  the  circuit  courts  of  the  United  States  by 
the  Act  of  the  13th  of  February,  1801,  or  by  the  Judiciary  Act  of 
the  24th  of  September,  1789,  for  the  powers  are  the  same  ;  as 
appears  by  reference  to  the  10th  section  of  the  Act  of  the  13th  of 
February,  which  is  in  these  words  : 

"  And  be  it  further  enacted.  That  the  Circuit  Court  shall  have, 
and  are  hereby  invested  with  all  the  powers  heretofore  granted 
by  law  to  the  circuit  courts  of  the  United  States,  unless  where 
otherwise  provided  by  this  act." 

The  act  of  the  13th  of  February,  continued  in  full  force  until 
the  1st  of  July,  1802.  From  the  27th  of  February,  1801,  to  the 
1st  of  July,  1802,  therefore,  there  could  be  no  doubt  as  to  the 
extent  of  the  powers  of  this  Court;  and  the  construction  of  the 
Act  of  the  27th  February,  1801,  must  be  the  same  now  as  it  was 
then,  unless  it  has  been  altered  by  some  act  subsequently  passed. 
None  has  since  been  passed,  in  any  manner  restricting  the  powers 
of  this  Court  as  they  then  existed.  We  still  have,  as  we  had 
then,  all  the  powers  which  were  by  the  14th  section  of  the  Judi- 
ciary Act  of  1789,  vested  in  the  circuit  courts  of  the  United  States  ; 
which  powers  have  been  found  abundantly  sufficient  (with  the  aid 
of  some  small  powers  given  by  subsequent  statutes,)  for  the  exer- 
cise of  the  jurisdiction  given  by  the  5th  section  of  the  Act  of  the 
27th  of  February.  But  none  of  our  powers  are  derived  from,  or 
dependent  upon,  the  Act  of  the  13th  of  February,  1801,  or  the 
Judiciary  Act  of  1789. 

The  3d  section  of  the  Act  of  the  27lh  of  February,  1801,  does 
not  refer  expressly  to  any  particular  act  of  Congress,  but  to  the 
powers  Avhicli  were  then,  by  law,  vested  in  the  circuit  courts,  and 
the  judges  of  the  circuit  courts  of  the  United  States;  not  the 
powers  which  had  been,  at  any  prior  period,  or  might,  at  any 
future  time,  be  vested  in  those  courts  and  judges ;  but  the  powers 
as  they  then  existed.  Our  powers  were  then  as  well  ascertained 
and  fixed  as  if  they  had  been  particularly  enumerated  and 
minutely  described  in  the  Act  of  the  27th  of  February,  which 
established  this  Court.  No  subsequent  alteration,  or  modification, 
or  repeal  of  the  powers  of  the  other  circuit  courts  could  affect 
our  powers  ;  and  there  is  nothing  in  the  Act  of  the  27lh  of  Febru- 
ary which  can  justify  the  assumption  that  our  powers  "were  to 
be  the  same  with  those  of  the  circuit  courts,  and  the  judges  of 
the  circuit  courts  of  the  United  States,  as  they  should,  from  time 
to  time,  be  vested  by  law  in  those  courts  and  judges." 

As  the  Act  of  the  27th  of  February,  1801,  was  not  in  any 
manner  dependent  on  that  of  the  18th  of  February,  the  repeal  of 
the  latter  could  not  affect  the  former. 
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The  Act  of  the  13lh  of  February  was  referred  to  in  the  former 
opinion  of  this  Court,  for  the  purpose  of  showing  that  the  cases 
of  Mclnlire  v.  Wood,  and  McClung  v.  Silliman,  would  probably 
have  been  differently  decided,  if  that  act  had  been  in  force  at  the 
time  of  those  decisions  ;  because  those  cases  were  decided  upon 
the  ground  that  Congress  had  not,  by  the  11th  section  of  the  Act 
of  1789,  given  to  the  circuit  courts  of  the  United  States,  juris- 
diction of  cases  arising  under  the  Constitution  and  laws  of  the 
United  States,  which  jurisdiction  had  been  given  by  the  11th  sec- 
tion of  the  repealed  Act  of  the  13th  of  February,  1801. 

Another  motive  for  referring  to  that  act  was,  to  show  that  Con- 
gress had  given  to  the  other  circuit  courts,  jurisdiction  of  cases 
arising  under  the  laws  of  the  United  States,  at  the  time  when 
they  gave  jurisdiction  to  this  Court,  and  thence  to  infer  that  they 
had  conferred  the  same  jurisdiction  upon  this  Court. 

In  our  former  opinion  it  was  said  that  the  only  point  decided  in 
the  case  of  McClung"  v.  Silliman  was,  that  "  a  State  court  cannot 
issue  a  mandamus  to  an  officer  of  the  United  States." 

Upon  examining  the  record  of  that  case  in  the  office  of  the 
clerk  of  the  Supreme  Court,  it  appears  that  there  were  two  cases 
brought  up  by  writ  of  error ;  one  of  them  from  the  State  court, 
and  the  other  from  the  Circuit  Court  of  the  United  States.  The 
former  was  decided  by  the  State  court  in  1815,  and  the  other  by 
the  Circuit  Court  of  the  United  States  in  1821,  or  1822.  Both 
causes  were  argued  before  the  Supreme  Court  as  one  case,  and 
both  were  decided  by  that  Court ;  so  that  the  question  respecting 
the  jurisdiction  of  the  Circuit  Court  was  decided,  as  well  as  that 
respecting  the  jurisdiction  of  the  State  court.  We  were  led  into 
the  mistake  by  the  marginal  note  of  the  reporter,  as  well  as  by 
some  expressions  of  the  judge.  Our  mistake,  however,  did  not 
affect  our  opinion. 

We  place  no  reliance  on  the  difference  between  a  case  and  a 
suit.  If  there  is  any  difference,  however,  the  word  case  is  move 
comprehensive  than  the  word  suit.  A  case  must  exist  of  which  a 
Court  may  take  cognizance  before  a  suit  can  be  brought  upon  it. 

After  reconsidering  the  former  opinion  of  the  Court  in  this 
case,  with  all  the  light  thrown  upon  it  by  the  opinion  of  the 
Attorney-General,  and  the  argument  of  the  District  Attorney,  we 
are  still  of  opinion  that  this  Court  has  jurisdiction  in  cases  arising 
under  the  laws  of  the  United  States,  and  that  the  cases  of  Mela- 
tire  v.  Wood,  and  McClung  v.  Silliman,  so  far  from  showing  that 
it  has  not  power  to  issue  a  writ  of  mandamus  to  a  ministerial  offi- 
cer of  the  United  States,  aflbrd  strong  ground  of  inference  that  it 
has  the  power,  because  it  has  that  jurisdiction,  the  want  of  which 
was  the  ground  of  the  decisions  in  those  cases. 
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1.  The  Court  is,  then,  obliged  to  consider  the  first  reason 
assigned  by  the  Postmaster-General  for  declining  to  obey  the 
mandamus,  which  is, 

That  it  is  doubted  whether  the  Constitution  of  the  United 
States  confers,  on  the  judiciary  department  of  the  government, 
authority  to  control  the  Executive  Department  in  the  exercise  of 
its  functions,  of  whatsoever  character. 

A  question  of  jurisdiction,  however  suggested,  should  always 
be  well  considered  by  the  Court ;  and  in  the  present  case  it  has 
become  a  highly  important  question,  as  it  involves  the  construc- 
tion of  the  Constitution  of  the  United  States  upon  the  respective 
powers  and  duties  of  two  of  the  great  constitutional  departments 
of  the  government. 

Before  we  proceed  to  examine  the  grounds  upon  which  the  sup- 
posed conflicting  powers  are  respectively  claimed,  much  discus- 
sion may  be  prevented  by  ascertaining,  as  exactly  as  we  can,  the 
extent  of  the  powers  claimed,  and  the  points  conceded  on  one 
side  and  the  other. 

In  the  first  place  the  judiciary  department  is  understood  as  dis- 
claiming all  right  to  control  any  executive  officer  in  the  exercise 
of  functions,  in  the  discharge  of  which  he  is  to  use  his  own  dis- 
cretion, or  is  legally  bound  1o  act  according  to  the  will  of  his 
superior.  The  word  "  control  "  seems  in  itself  to  imply  that  the 
party  to  be  controlled  has  power  to  exercise  his  functions,  or  dis- 
charge his  duty,  in  several  different  ways.  It  is  not  the  word, 
therefore,  which  expresses  correctly  the  kind  of  power  or  author- 
ity asserted  by  a  court  when  it  issues  its  mandamus.  To  "  con- 
trol" properly  means  to  keep  under  check  ;  to  govern  ;  to  restrain. 
A  mandamus  is  a  simple  command  to  a  person  to  do  an  act  which 
he  is  bound  by  law  to  do,  and  which  he  has  no  lawful  right  to  re- 
fuse to  do. 

In  the  present  case,  the  mandamus  asked  for  is  a  writ  com- 
manding the  Postmaster-General  to  do  an  act  which  a  statute 
positively  requires  him  to  do  ;  which  he  cannot  lawfully  refuse  to 
do  ;  and  in  regard  to  the  doing  of  which  he  is  not  bound  to  act 
according  to  the  will  of  any  superior  officer  ;  the  Court  therefore, 
in  issuing  the  mandamus,  does  not  attempt  to  control  him  in  his 
executive  functions. 

The  question,  therefore,  proposed  by  the  Postmaster-General, 
is  not  the  true  question  presented  in  the  present  case.  The  ab- 
stract proposition,  arising  upon  the  case,  is,  that  this  Court  has 
power  to  issue  a  mandamus  to  an  executive  officer  of  the  United 
States,  commanding  him  to  do  a  ministerial  olficial  act  which  he 
is  positively  required  by  law  to  do  ;  over  which  he  has  no  discre- 
tion, and  in  regard  to  which  he  is  not  bound,  by  law,  to  act  ac- 
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cording  to  the  will  of  another,  and  by  his  refusal  to  do  which,  an 
individual  has  sustained,  or  will  sustain,  injury.  This  seems  to 
be  the  only  claim  of  power  which  it  is  necessary  for  this  Court  to 
make,  in  order  to  support  the  mandamus  in  the  present  case. 

On  the  other  side  it  is  admitted  by  the  Attorney-General,  in 
his  opinion  appended  to  the  answer  of  the  Postmaster-General, 
and  was  also  admitted  by  the  District  Attorney  in  his  argument, 
"  that  where  a  vested  legal  right  has  been  violated  by  a  public 
officer ;  or  where  a  specific  duly,  on  the  performance  of  which 
individual  rights  depend,  is  assigned  by  law  to  an  officer,  and  he 
refuses  to  perform  it,  the  individual,  who  considers  himself  ag- 
grieved, has  a  right  to  resort  to  the  laws  of  his  country  for  a 
remedy  ;  and  that  the  conduct  of  the  officer  is  liable  to  be  judi- 
cially examined ;  and  that  this,  if  ever  doubtful,  is  now  too  well 
settled  to  be  disputed.  Actions  of  trespass,  and  other  actions,  for 
damages  against  collectors  of  the  customs,  officers  of  the  army 
and  navy,  and  other  public  functionaries,  for  official  acts  or  omis- 
sions injurious  to  the  vested  rights  of  individuals,  are  of  frequent 
occurrence  ;  and  it  is  not  to  be  doubted  that,  through  such  ac- 
tions, any  officer  of  the  government,  the  President  included,  may 
be  held  responsible  in  damages  for  the  violation  of  any  vested 
legal  right.  But  these  actions,"  (it  is  said)  "are  against  the  officer 
in  his  individual  character,  and  do  not  imply  any  power,  in  the 
judicial  tribinials  in  which  they  may  be  prosecuted,  to  supervise 
and  control,  in  advance,  the  official  action  of  the  officer." 

Again,  in  the  opinion  of  the  Attorney-General,  it  is  said  :  "  The 
obvious  design  of  all  these  provisions,"  (that  the  executive  power 
shall  be  vested  in  a  President  of  the  United  States ;  that  he  shall 
take  care  that  the  laws  be  faithfully  executed ;  and  that  he  shall 
have  power  to  appoint  and  remove  the  executive  officers,)  '*  was, 
to  make  the  President  responsible  for  the  faithful  execution  of  the 
laws,  and  for  the  official  acts  of  all  the  officers  of  the  executive 
department.  Not  that  he  should  be  liable  to  impeachment,  or 
other  criminal  procedure,  or  to  a  civil  action,  for  every  illegal  act, 
or  culpable  omission  of  each  one  of  those  officers."  "  Nor  that 
the  inferior  officer  should  be  exempt  from  personal  liability  to 
impeachment,  indictment,  or  civil  action,  for  any  culpable  act,  or 
omission  of  duty,  even  though  he  may  be  able  to  plead,  in  his  ex- 
cuse, the  express  direction  of  the  President.  But  it  is  possible 
for  the  President,  through  the  heads  of  the  executive  departments, 
to  give  more  or  less  attention  to  the  proceedings  of  each  depart- 
ment, and  to  take  care  that  the  laws  concerning  it  be  faithfully 
executed  ;  and  it  is  agreeable  to  reason,  and  to  the  rules  of  law, 
that  where  two  persons  unite  in  the  performance  of  an  illegal  act, 
or  in  a  culpable  omission  of  duty,  each,  to  a  greater  or  less  ex- 
22* 
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lent,  and  according  to  the  circumstances  of  the  case,  should  be 
personally  responsible,  although  one  of  them  may  have  an  official 
superiority  to  the  other.  This  species  of  responsibility  it  was  the 
design  of  the  Constitution  to  fasten  upon  the  President ;  and 
hence  it  vests  in  him,  and  in  him  alone,  with  a  few  specified  ex- 
ceptions, the  whole  executive  power  of  the  government." 

Again,  he  says :  "  It  belongs  to  the  legislature  to  create  the 
executive  departments ;  to  define  their  powers  and  duties ;  to 
provide  the  requisite  officers;  to  prescribe  their  various  functions; 
and  to  make  all  other  legal  provisions,  which  may  be  necessary 
and  proper  to  regulate  the  action  of  those  departments.  But 
when  a  law  is  once  passed  for  the  government  of  the  executive 
officer,  all  that  appertains  to  its  execution  falls  under  the  care  of 
the  President.  It  is  his  province  to  instruct  and  command  the 
officer  ;  to  remove  him  if  he  acts  unfaithfully  ;  and  to  appoint 
one  in  his  place  who  will  fulfil  his  duty  agreealDly  to  law." 

The  Attorney-General;  also,  at  the  commencement  of  his  opi- 
nion, dated  on  the  19th  of  June,  1837,  stales  the  facts  of  the  case 
as  follows : 

"  The  case  proposed  by  you,  in  your  communication  of  the 
29th  ult.  and  now  presented,  relates  to  the  power  of  the  Circuit 
Court  of  this  District  to  issue  a  mandamus  to  the  Postmaster- 
General,  an  executive  officer  of  the  United  States,  for  the 
purpose  of  compelling  him  to  perform  an  official  act,  alleged 
to  have  been  enjoined  upon  him  by  a  special  act  of  Congress 
passed  for  the  relief  of  the  parlies  applying  for  the  writ. 
This  treats  exclusively  of  certain  claims  depending  in  the  Posl- 
Office  Department,  and  growing  out  of  contracts  with  that  de- 
partment ;  it  refers  these  claims  to  the  Solicitor  of  the  Treasury 
for  settlement ;  and  it  directs  the  Postmaster-General  to  credit 
the  contractors  with  whatsoever  sum  of  money,  if  any,  the  solici- 
tor shall  decide  to  be  due  them.  The  duty,  imposed  by  this  law, 
is,  therefore,  in  every  sense,  an  official  duty ;  it  relates  to  the 
business  of  his  department;  it  is  imposed  upon  him  by  his  name 
of  office.  The  Solicitor  of  the  Treasury  has  made  an  award,  by 
which  he  decides  that  certain  sums  of  money  are  due  to  the  con- 
tractors ;  and  the  Postmaster-General  has  credited  them  with  a 
part  of  these  sums  ;  but,  for  reasons  satisfactory  to  his  own  judg- 
ment and  sense  of  duty,  has  refused  to  credit  the  balance  until 
directed  so  to  do  by  a  further  act  of  Congress.  The  contractors 
have  applied  to  the  late  President  of  the  United  States,  to  take 
order,  by  virtue  of  his  constitutional  duty  to  see  the  laws  faithfully 
executed,  for  the  crediting  of  the  balance  ;  but,  being  satisfied 
with  the  course  of  the  Postmaster-General,  he  declined  making 
any  such  order,  and  referred  the  parties  to  Congress  for  further 
legislative  directions.     The  like  application  has  been  made  to  the 
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present  Chief  Magistrate,  who  deemed  it  inexpedient  to  interfere 
with  the  disposition  of  the  subject  made  by  his  predecessor  ;  and 
the  parties  now  apply  to  the  Circuit  Court  of  this  district  for  an 
order,  in  the  form  of  a  writ  of  mandamus,  to  the  Postmaster- 
General  to  credit  and  pay  the  balance  of  the  Solicitor's  award,  on 
the  ground  that  this  is  a  mere  ministerial  act,  to  the  performance 
of  which  the  applicants  have  a  fixed  legal  right  under  the  Act  of 
Congress  as  it  now  stands,  and  for  which  they  have  no  other 
adequate  legal  remedy." 

The  admissions,  in  these  extracts,  respecting  the  personal 
liability  of  the  executive  officers,  and  the  power  of  the  legislature 
to  create  executive  departments  and  officers,  make  it  unnecessary 
to  refer  to  the  large  class  of  cases  in  which  the  courts  have 
decided  that  executive  officers  were  liable,  in  actions  at  law,  for 
injuries  done  to  individuals  by  such  officers,  in  the  erroneous  or 
illegal  exercise  of  their  functions,  although  acting  under  the  orders 
of  their  superior  officers,  whose  orders,  if  warranted  by  law,  they 
were  bound  in  law  to  obey. 

It  being  admitted,  then,  that  these  executive  officers  are  per- 
sonally liable  at  law,  for  damages  in  the  ordinary  forms  of  action, 
for  illegal,  official,  ministerial  acts  or  omissions,  the  inquiry  seems 
to  be  reduced  to  the  question  whether,  when  it  is  still  in  the 
power  of  an  officer  to  do  the  act,  the  unlawful  refusal  to  do  which 
has  already  made  him  liable  to  an  action  at  law  for  damages,  the 
Court  has  not  power  to  issue  the  writ  of  mandamus,  commanding 
him  to  do  it,  instead  of  a  capias  to  arrest  his  body  for  not  having 
done  it.  What  is  there  in  the  official  character  of  the  officer  to 
deprive  the  Court  of  this  power,  or  to  render  it  improper  in  the 
Court  to  exercise  it  ?  Or,  in  the  language  of  the  Supreme  Court 
of  the  United  States  in  the  case  of  Mai'bury  v.  Madison,  we  may 
ask,  "If  it  be  no  intermeddling  with  a  subject  over  which  the 
executive  can  be  considered  as  having  exercised  any  control,  what 
is  there,  in  the  exalted  station  of  the  officer,  which  shall  bar  a  citi- 
zen from  asserting,  in  a  court  of  justice,  his  legal  rights,  or  shall 
forbid  the  Court  to  listen  to  the  claim,  or  to  issue  a  mandamus 
directing  the  performance  of  a  duty  not  depending  on  executive 
discretion,  but  on  particular  acts  of  Congress  and  the  general 
principles  of  law  ? 

"  If  one  of  the  heads  of  the  departments  commits  an  illegal 
act,  under  color  of  his  office,  by  which  an  individual  sustains  an 
injury,  it  cannot  be  pretended  that  his  office  alone  exempts  him 
from  being  sued  in  the  ordinary  mode  of  proceeding,  and  being 
compelled  to  obey  the  judgment  of  the  law.  How,  then,  can  his 
office  exempt  him  from  this  particular  mode  of  deciding  on  the 
legality  of  his  conduct,  if  the  case  be  such  a  case  as  would,  were 
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any  other  individual  the  party  complained  of,  authorize  the  pro- 
cess ?  It  is  not  by  the  office  of  the  person  to  whom  the  writ  is 
directed,  but  the  nature  of  the  thing  to  be  done,  that  the  propriety 
or  impropriety  of  issuing  a  mandamus  is  to  be  determined.  Where 
the  head  of  a  department  acts  in  a  case  in  which  executive  discre- 
tion is  to  be  exercised,  in  which  he  is  the  mere  organ  of  the  exe- 
cutive Avill,  it  is  again  repeated,  that  any  application  to  a  court  to 
control,  in  any  respect,  his  conduct,  would  be  rejected  without 
hesitation.  But  where  he  is  directed  by  law  to  do  a  certain  act, 
affecting  the  absolute  rights  of  individuals,  in  the  performance  of 
which  he  is  not  placed  under  the  particular  direction  of  the  Presi- 
dent, and  the  performance  of  which  the  President  cannot  lawfully 
forbid,  and  is,  therefore,  never  presumed  to  have  forbidden,  it  is 
not  perceived  on  what  ground  the  courts  of  the  country  are  fur- 
ther excused  from  the  duty  of  giving  judgment  that  right  be  done 
to  an  injured  individual,  than  if  the  same  services  were  to  be  per- 
formed by  a  person  not  the  head  of  a  department." 

The  force  of  this  opinion,  it  is  suggested,  is  much  impaired  by  the 
observations  made  by  Chief  Justice  Marshall  himself,  in  the  subse- 
quent case  of  Cohens  v.  Virginia,  in  6  Wheat.  399,  where  he  says, 
"It  is  a  maxim,  not  to  be  disregarded,  that  general  expressions, 
in  every  opinion,  are  to  be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used.  If  they  go  beyond  the  case, 
they  may  be  respected,  but  ought  not  to  control  the  judgment  in 
a  subsequent  suit  when  the  very  point  is  presented  for  decision. 
The  reason  of  this  maxim  is  obvious :  the  question  actually  before 
the  court  is  investigated  with  care,  and  considered  in  its  full  ex- 
tent. Other  principles  which  may  serve  to  illustrate  it  are  consi- 
dered in  relation  to  the  case  decided,  but  their  possible  bearing  in 
all  other  cases  is  seldom  completely  investigated.  In  the  case  of 
Marbury  v.  Madison,  the  single  question  before  the  court,  so  far 
as  that  case  can  be  applied  to  this,"  (that  is,  to  the  case  of  Cohen,) 
"was  whether  the  legislature  could  give  this  court  original  juris- 
diction in  a  case  in  Avhich  the  Constitution  had  clearly  not  given 
it,  and  in  which  no  doubt  respecting  the  construction  of  the  article 
could  possibly  be  raised.  The  court  decided,  and  we  think  very 
properly,  that  the  legislature  could  not  give  original  jurisdiction 
in  such  a  case  ;  but  in  the  reasoning  of  the  court  in  support  of 
this  decision,  some  expressions  are  used  which  go  far  beyond  it." 

Here  it  is  evident  that  the  expressions  alluded  to  were  used 
in  support  of  the  decision  that  the  legislature  could  not  give  ori- 
ginal jurisdiction  in  such  a  case ;  and  not  those  used  in  support 
of  those  parts  of  the  opinion  of  the  Supreme  Court,  in  the  case  of 
Marbury  v.  Madison,  which  were  cited  by  this  Court  in  its  former 
opinion,  and  which  are  again  cited  in  this ;  and  which  are,  there- 
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fore,  in  no  manner  affected  by  these  obervations  of  the  Chief 
Justice,  further  than  the  maxim,  which  he  lays  down,  may  be 
supposed  to  affect  the  extent  of  the  language  used. 

Whatever  odi-um  may  be  attempted  to  be  cast  upon  those  parts 
of  the  opinion  of  the  Supreme  Court  in  that  case,  and  whether 
they  can  be  considered  as  authoritative  judicial  decisions,  binding 
upon  this  Court,  or  only  as  obiter  dicta,  yet  they  must  be  consi- 
dered as  the  opinions  of  six  learned  judges  constituiing  the  high- 
est judicial  tribunal  of  the  country  to  which  can  be  referred  the 
ultimate  decision  of  all  constitutional  questions,  never  revoked 
nor  reversed. 

The  sentiments  they  contain  are  based  on  the  soundest  princi- 
ples of  civil  liberty,  and  have  never  been  answered,  and  can  never 
be  answered,  without  invoking  principles  which  tend  to  set  the 
executive  authority  above  the  restraints  of  law. 

But  they  are  now  attempted  to  be  obviated,  and  we  will  consi- 
der in  Avhat  manner. 

It  is  premised  that,  by  the  theory  of  our  government,  the  three 
great  departments,  the  legislative,  executive,  and  judicial,  arc  to 
be  kept  so  distinct  that  one  cannot  exercise  any  portion  of  the 
power  which  properly  belongs  to  the  other.  That  whatever  power 
is  in  its  nature  executive,  can  be  constitutionally  exercised  only 
by  an  executive  officer  ;  and  whatever  power  is  in  its  nature 
judicial,  can  only  be  exercised  by  courts  and  judges  constitution- 
ally established  and  appointed. 

It  is,  then,  contended  that  the  Constitution,  by  declaring  that 
"the  executive  power  shall  be  vested  in  a  President  of  the  United 
States,"  and  that  "  he  shall  take  care  that  the  laws  be  faithfully 
executed  ;  "  and  by  giving  him  the  power  of  appointment  and  re- 
moval of  all  executive  officers,  has  vested  "in  him  and  in  him 
alone,"  with  a  few  exceptions,  "the  whole  executive  power  of  the 
government." 

"  That  the  obvious  design  of  these  provisions  was,  to  make 
the  President  responsible  for  the  faithful  execution  of  the  laws, 
and  for  the  official  acts  of  all  the  officers  of  the  executive  depart- 
ment." "  That  the  executive  officers  are  his  agents,  for  whom 
he  is  held  responsible  to  the  people,  whose  agent  he  is."  That 
"the  acts  of  the  executive  officers  are  the  acts  of  the  President ; 
that  constitutionally  he  is  as  responsible  for  them  as  if  they  were 
done  by  himself ;  though  not  morally.  That,  so  far  as  regards 
the  execution  of  the  laws,  therefore,  no  distinction  can  be  main- 
tained between  the  acts  of  the  President  and  those  of  his  subor- 
dinate officers.  That  in  law  they  are  all  the  acts  of  the  Presi- 
dent." That  when  a  mandamus  issues  from  the  judiciary  to  an 
executive  ministerial  officer,  commanding  him  to  do  a  merely 
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ministerial  act  v/hich  he  is  absolutely  required  by  an  act  of  Con- 
gress to  do,  which  he  cannot  lawfully  refuse  to  do,  and  which  the 
President  cannot  lawfully  forbid  him  to  do,  it  is  said  ''  they  attempt 
to  control  the  executive  power,  to  assume  the  functions  of  the 
President,  and  to  make  Ihemseh^es  the  executive  in  the  last  resort ; 
superior  to  the  executive  created  by  the  Constitution,  and  elected 
by  the  people." 

This  argument  rests,  almost  entirely,  upon  the  force  of  the  word 
"control;"  which,  as  before  suggested,  implies  an  interference 
with  some  right  or  power  of  the  person  to  be  controlled.  To 
command  a  person  to  do  what,  by  law,  he  is  bound  to  do,  and 
what  he  has  no  right  to  refuse  to  do,  is  not  to  control  him  in  the 
exercise  of  any  of  his  functions,  but  to  compel  him  to  execute 
them.  Before  it  can  be  shown  that  such  a  mmidamus  as  is  above 
described  would  control  the  executive  in  any  of  its  functions,  it 
must  appear  that  the  executive  has  a  discretion  to  do  or  not  to  do 
the  thing  commanded.  If  it  has  no  lawful  right  to  judge  whether 
the  thing  shall  or  shall  not  be  done,  if  it  has  no  lawful  authority 
to  forbid  the  officer  to  obey  the  law,  what  function  of  the  execu- 
tive is  interfered  with  by  the  mandamus  ?  Will  it  be  said  that  the 
officer  has  a  right  to  refuse  to  obey  the  law,  and  throw  himself 
upon  his  responsibility  to  the  President  ?  Or,  that  the  President, 
throwing  himself  upon  his  responsibility  to  the  people,  has  a  right 
to  command  him  to  disobey  the  law  ?  If  such  things  should  be 
done,  they  must  be  acknowledged  to  be  violations  of  the  law  ;  and 
could  only  be  done  under  a  hope  that  the  emergency  of  the  case 
would  palliate,  if  not  justify,  the  act,  and  that  the  offence  would 
be  politically  pardoned  by  the  people.  Will  it  be  said  that  the 
officer  has  a  right  to  refuse  obedience  to  the  law,  and  throw  him- 
self upon  his  personal  responsibility  in  damages  to  the  injured 
party  'i  This  would  be  a  wrong  done  to  the  party ;  and  a  man 
can  never  have  a  right  to  do  wrong. 

But  it  is  contended  that  the  officer  is  officially  responsible  to  the 
President  alone  ;  and  that  the  President  alone  has  the  right  to 
command  him  to  do  his  duty ;  and  that  the  Court  has  no  right  to 
do  that  which  it  is  the  duty  of  the  President  to  do,  namely,  to 
command  the  officer  to  do  his  duty. 

This  proposition  raises  the  questions.  What  is  the  relation  be- 
tween the  executive  and  the  judicial  departments  of  the  govern- 
ment ?  What  is  the  line  which  separates  the  rights  and  duties  of 
the  one  from  those  of  the  other  ?  And  how  far  one  may  tread 
upon  the  ground  of  the  other  ? 

The  three  great  departments  of  this  government  are  only 
branches  of  the  sovereign  power  of  the  nation,  each  exercising  its 
functions  in  the  name  and  under  the  authority  of  that  sovereign 
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power.  When  the  President  does  an  act  in  virtue  of  his  office, 
it  is  the  act  of  the  sovereign  power.  So  when  the  judiciary  does 
a  judicial  act,  it  is  still  the  act  of  the  same  sovereign  power. 
When  a  mandamus  is  sent  by  a  court  to  an  executive  officer,  it  is 
not  the  court  that  commands,  but  the  sovereign  power.  All  com- 
mands from  the  Court  are  issued  in  the  name,  and  by  the  author- 
ity of,  the  United  States.  In  each  case,  it  is  the  whole  sovereign 
power  acting  by  its  appropriate  organ.  The  executive  and  judi- 
cial departments  are  not  rivals.  They  must  unite  their  functions, 
or  the  laws  cannot  be  executed.  The  President  is  as  dependent 
on  the  judiciary  to  enable  him  to  see  that  the  laws  be  faithfully 
executed,  as  the  judiciary  is  on  him  to  enforce  its  judgments. 
The  moment  a  litigation  arises,  whether  upon  the  law  or  the  fact, 
the  power  of  ihe  President  to  see  that  the  laws  be  executed  in 
that  case,  by  any  other  than  judicial  process,  ceases  until  the  liti- 
gation is  closed  by  the  judgment  of  tlie  Court,  and  the  sovereign 
power  commands  the  proper  executive  officer  to  execute  that 
judgment.  The  duty  of  the  President  is  as  obligatory  to  sec  the 
laws  executed  through  the  instrumentality  of  the  judicial  tribu- 
nals, as  it  is  to  see  them  executed  when  a  resort  to  those  tribunals 
is  not  necessary.  The  separation,  therefore,  of  the  executive  from 
the  judicial  power,  is  not  as  complete  as  has  been  supposed.  The 
executive  cannot  see  that  the  laws  be  executed  but  in  the  due 
forms,of  law.  The  principles  of  Magna  Cliarta  are  quite  as  obli- 
gatory upon  our  executive  as  the  charter  itself  was  upon  the  kings 
of  England.  Nullus  liber  homo  capiatifr,  &c.,  ncc  super  enm  ibi- 
mils,  nee  super  eum  mittimus,  nisi  per  leg-ale  judicium  parium  suo- 
rum,  vel  per  legem  terra.  No  free  man  shall  be  seized,  &c.,  nor 
will  we  pass  upon  him,  or  condemn  him,  but  by  the  lawful  judg- 
ment of  his  peers,  or  by  the  law  of  the  land.  The  words  '■'■  per 
legem  terrcc^''  Lord  Coke  says,  mean  "by  due  process.of  law;" 
and  that  this  chapter  is  but  declaratory  of  the  old  law  of  England. 
(2  Inst.  50.) 

In  England,  the  whole  sovereign  power  was,  in  ancient  times, 
vested,  or  supposed  to  be  vested,  in  the  king.  It  was  called  his 
realm,  his  laws,  his  parliament,  his  judges,  &c.  The  liberties, 
recited  in  Magna  Charta,  were  said  to  be  granted  by  the  king  to 
his  subjects ;  and  in  the  old  statutes  it  is  said  that  the  king  grant- 
eth,  or  ordaineth,  &c. ;  and  even  now  the  statutes  are  said  to  be 
enacted  "  by  the  King's  most  excellent  majesty,  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  the 
commons,"  &c.  And  even  when  the  authority  of  parliament  was 
well  established,  only  two  powers  were  acknowledged  in  the 
government ;  the  executive,  and  the  legislative.  The  judicial 
was  not  known  as  a  separate  power  ;  but  was,  both  in  theory  and 
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practice,  a  part  of  the  executive.  The  king,  at  the  common  law, 
by  his  prerogative,  had  the  power,  as  chief  magistrate  of  the 
nation,  to  erect  tribunals  of  justice  ;  to  define  their  powers  and 
duties  ;  to  create  offices  ;  and  appoint  and  remove  officers  ;  and 
to  appoint  the  judges,  and  limit  the  tenure  of  their  office.  There 
could  be  no  contest  between  the  executive  and  judicial  power  ; 
for  the  whole  was  executive.  The  king  had  a  control  over  the 
whole  for  the  purpose  of  seeing  that  the  laws  were  executed  ;  and 
that  power  he  delegated  to  his  Court  of  King's  Bench,  it  being  the 
highest  court  erected  under  his  authority.  The  other  courts,  how- 
ever, sitting  in  Westminster  Hall,  are  not  inferior  courts.  In  these 
courts,  the  king,  in  the  eye  of  the  law,  is  always  present,  though 
he  cannot  personally  distribute  justice.  (1  Bl.  Com.  270.)  To 
these  courts,  therefore,  in  which  the  king  was  supposed  to  be 
always  present,  at  least  by  his  judges,  it  was  not  necessary  that  a 
writ  of  mandamus  should  issue.  The  Court  of  King's  Bench,  in 
issuing  the  writ  of  mandamus,  can  only  be  considered  as  exercis- 
ing, for  the  king  and  in  his  name,  that  part  of  his  executive  duty 
which  required  him  to  see  that  the  laws  were  faithfully  executed  ; 
a  prerogative  conferred  upon  him,  by  the  common  law,  for  the 
benefit  of  his  subjects. 

The  prerogatives  of  the  king  were  of  two  kinds ;  first,  those 
which  belong  strictly  to  the  person  of  the  king ;  and,  second,  such 
as  regarded  him  in  his  political  capacity  only  ;  as  the  supreme 
head,  and  chief  magistrate  of  the  nation  ;  as  the  representative  of 
the  sovereignty  of  the  people  ;  as  the  administrator  of  the  laws, 
and  as  the  general  conservator  of  the  peace  of  his  dominions. 

This  second  class  of  prerogatives  passed  from  the  king  to  his 
colonies,  and  was  exercised  under  the  charters,  or  royal  govern- 
menls,  which,  by  virtue  of  his  prerogative,  he  granted  or  esta- 
blished in  this  country ;  and,  at  the  Revolution,  passed  from  them 
to  the  several  States  as  they  respectively  assumed  self-govern- 
ment. 

The  writ  of  mandamus  was  founded  upon  the  king's  preroga- 
tive of  seeing  that  the  laws  were  faithfully  executed,  and  is,  there- 
fore, called  a  prerogative  writ.  It  was  one  of  the  means  by  which 
he  executed  that  part  of  his  duty.  It  was,  in  truth,  an  executive 
proceeding  through  the  instrumentality  of  his  court. 

When  the  prerogative  came  to  this  country,  and  was  received 
into  the  colonies  as  part  of  their  respective  laws  and  systems  of 
government,  it  was  accompanied  by  the  judicial  aid  of  a  writ  of 
mandanius,  to  enable  the  executive  power  to  see  that  the  laws 
were  faithfully  executed.  It  has  been  before  observed,  that  the 
executive  power  cannot  cause  all  the  laws  to  be  executed  without 
the  aid  of  the  judicial,  because  the  laws  must  be  executed  by  due 
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process  of  law.  Thus  the  bringing  of  a  man  before  the  Court  is 
an  executive  act,  but  it  must  be  done  in  due  form  of  law.  For 
this  purpose  the  sovereign  power,  by  means  of  a  judicial  tribunal, 
sends  a  writ,  commanding  the  executive  to  take  the  body  of  the 
person  and  bring  him  before  the  Court.  When  the  cause  is  de- 
cided and  judgment  rendered,  the  same  sovereign  power  sends  to 
the  executive  another  writ  commanding  him  to  see  that  the  judg- 
ment be  executed.  Why  is  not  this  an  interference  with  the 
functions  of  the  executive  ?  Because  the  executive  cannot  per- 
form its  duty  of  seeing  the  laws  faithfully  executed  without  the 
intervention  of  the  judicial  power. 

So,  the  executive  cannot  execute  the  same  duty,  even  in  regard 
to  a  subordinate  executive  officer,  where  the  rights  of  a  third 
person  are  concerned,  without  the  intervention  of  the  judicial 
power,  by  means  of  a  writ  of  mandamus,  in  cases  where  that  is 
the  appropriate  remedy ;  for  the  only  other  power  which  the 
executive  has  to  cause  the  law  to  be  executed  in  that  case,  is  to 
remove  the  officer  and  appoint  another.  But  this  does  not  exe- 
cute the  law ;  and  if  it  should  be  the  means  of  causing  the  law  to 
be  executed,  yet,  whether  that  means  would  be  used  or  not, 
would  depend  upon  the  will  of  the  executive,  or  upon  his  opinion 
of  the  law,  or  of  the  manner  in  which  it  ought  to  be  executed  ; 
and  whatever  that  opinion  might  be,  it  could  not  be  obligatory 
upon  the  injured  individual;  and  if  that  opinion  should  be  against 
him,  the  case  must  still  be  referred  to  a  judicial  tribunal,  before 
the  executive  would  be  able  to  cause  the  law,  in  that  case,  to  be 
executed.  A  writ  of  mandamus,  therefore,  is  as  much  a  means 
given  to  the  executive  to  enable  him  to  cause  the  laws  to  be 
faithfully  executed,  as  a  common  capias  ad  respondendum,  or  a 
fieri  facias,  or  any  other  writ  devised  by  the  judicial  power,  is  to 
enable  the  executive  to  discharge  that  important  duty.  Surely, 
the  executive  cannot  complain  that  the  court  has  furnished  him 
with  an  additional  means  of  discharging  his  duty.  There  is  no 
more  interference  of  the  judiciary  with  the  executive,  in  one  case 
than  in  the  other.  Surely  the  President,  upon  whom  is  devolved 
the  high  prerogative  of  seeing  that  the  laws  be  faithfully  executed, 
will  not  object  to  the  court's  furnishing  him  with  the  high  pre- 
rogative writ  which  enables  him  to  execute  that  high  prerogative. 

When,  therefore,  we  look  closely  into  the  nature  of  judicial 
and  executive  power,  and  see  how  nearly  they  are  allied  ;  when 
we  see  how  necessary  they  are  to  each  other  in  the  discharge  of 
the  duties  of  both  departments ;  when  we  look  into  the  origin 
and  nature  of  the  writ  of  mandamus,  and  find  it  to  be  a  preroga- 
tive writ  to  enable  the  executive,  by  means  of  the  instrumentality 
of  the  courts,  to  exercise  his  high  prerogative  of  seeing  that  the 
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laws  are  faithfully  executed ;  when  we  see  that  the  executive 
may  not  be  able  to  cause  the  law  to  be  executed,  without  the 
intervention  of  the  court ;  (for  if,  as  the  Postmaster-General 
asserts  in  his  answer,  "  the  whole  power  of  the  Court  would  be 
impotent  to  control  an  honest  man,  if  he  were  conscientious  in  his 
refusal,"  surely  he  would  not  be  coerced  by  the  fear  of  removal) ; 
when  Ave  find  that  the  king  of  England,  long  before  our  Revo- 
lution, had  submitted  this  part  of  his  prerogative,  as  well  as  many 
other  of  his  executive  powers,  to  his  courts ;  that  the  right  to 
issue  this  writ,  as  well  as  the  writs  in  the  other  forms  of  action, 
had  been  delegated  to  these  courts,  and  that  this  right  came  to 
this  country,  and  was  adopted  and  used  by  the  courts  as  part  of 
their  judicial  power,  (although  it  was  originally  an  executive 
function,)  and  thereby  became  part  of  the  judicial  power;  when, 
also,  we  consider  that  the  Court  has,  confessedly,  the  power  to 
call  the  officer  before  it,  in  some  form  of  action,  to  examine  into 
the  legality  of  the  manner  in  which  he  has  discharged  his  official 
functions,  in  the  particular  case  presented  to  the  court  for  its  con- 
sideration, and  to  render  judgment  against  him  for  damages,  if 
he  has  acted  illegally,  even  though  he  acted  under  the  orders  of 
the  President ;  when  we  find  that  a  writ  of  mandamus  is  often 
used  to  enable  a  party  to  obtain  a  specific  legal  remedy,  which 
he  could  not  obtain  by  any  other  form  of  action,  we  cannot  see 
why  the  official  responsibility  of  the  Postmaster-General  to  the 
President,  whatever  it  may  be,  should  prevent  the  Court,  at  the 
instance  of  the  supposed  injured  individual,  from  inquiring,  in  this 
form  of  action,  whether  the  officer  had  or  had  not  discharged  the 
duty  required  of  him  by  law,  in  relation  to  that  individual. 

It  is  true  that  the  Postmaster-General  has  the  same  right  which 
every  other  man  has,  Avhen  he  has  a  duty  to  perform,  to  decide 
Avhcther  he  will  perform  it  or  not,  or  in  what  manner  he  will  per- 
form it.  But  then  he  decides  at  his  peril,  and  for  himself  alone. 
His  judgment  cannot  bind  any  other  person,  nor  give  any  validity 
to  his  act.  The  President,  also,  as  between  him  and  his  subordi- 
nate officer,  may  decide,  lor  himself,  whether  the  officer  has  dis- 
charged his  duty;  but  that  decision  cannot  bind  a  third  person. 
Whatever  the  responsibility  may  be,  between  the  officer  and  the 
President,  it  is  no  concern  of  the  injured  individual;  it  is  only  an 
ofiicial  responsibility  which  does  not  affect  him.  And  as  to  the 
responsibility  of  the  President  to  the  people,  it  is  a  mere  political 
responsibility  to  the  public,  at  the  ballot-box,  Avhich,  if  effectual, 
in  fact,  as  to  the  President,  would  afford  no  satisfaction  to  the 
applicant  for  redress. 

Put  it  is  said  that  "  the  sole  constitutional  function  of  the 
judges  is  to  expound  the  laws."     That  if  the  law  is  so  plain  as 
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not  to  need  exposition,  there  is  no  case  for  judicial  cognizance, 
and  the  law  may  be  executed  by  the  executive,  without  judicial 
intervention.  Hence,  it  seems  to  be  inferred,  that,  as  the  Court, 
in  its  former  opinion,  admitted  that  the  law  was  plain,  this  is  not 
a  case  cognizable  by  a  judicial  tribunal. 

The  only  answer  necessary  to  this  objection  is,  that  it  is  the 
duty  of  the  Court,  not  only  to  expound,  but  to  enforce,  the  lav/ ; 
that  although  the  law  may  be  plain,  and  the  facts  plain,  yet  if  the 
defendant  refuses  to  obey  the  law,  some  sort  of  judicial  process 
may  be  necessary  to  compel  him  to  obey  it ;  and  such  process 
cannot  be  obtained  but  in  due  course  of  law,  and  in  a  case 
brought  judicially  before  the  proper  tribunal.   . 

Again,  it  is  contended,  that,  as  the  Court  has  no  power  to  exe- 
cute its  judgment  without  the  aid  of  the  executive,  it  has  no 
power  to  issue  the  writ. 

The  argument,  in  favor  of  this  seeming  non  sequiiur,  is  as  fol- 
lows:  "The  sole  constitutional  function  of  the  judges  is  to 
expound  the  laws.  It  is  the  function  and  duty  of  the  executive 
to  see  them  faithfully  executed."  "  If  the  laws  could  be  precisely 
adapted  to  every  case,  there  would  be  no  need  for  a  judiciary  to 
expound  them.  The  executive  authority  could  proceed,  forth- 
with, to  carry  them  into  execution."  "  The  practical  exercise  of 
executive  power  is  more  remote  in  cases  which  go  before  the 
judicial  tribunals,  but  it  is  the  same  in  principle."  "  Laws  which 
require  no  exposition  are  executed  without  the  intervention  of  the 
judicial  power.  Laws  which  require  exposition  are  executed 
after  that  exposition  has  been  given  by  the  judicial  power;  but, 
in  both  cases,  the  execution  is,  or  should  be,  according  to  the 
Constitution,  exclusively  the  work  of  the  executive."  "  The 
judges  have  no  effectual  means  of  executing  the  law.  They 
might  imprison  the  executive  officer,  but  they  could  not  remove 
him.  Imprisonment  might  not  accomplish  the  object.  The 
Court  could  not  guide  his  hand  nor  control  his  will.  If  he  were 
conscientious  in  his  refusal,  or  wished  to  appear  so,  no  imprison- 
ment, nor  pains,  nor  penalties  could  compel  him  to  do  an  act 
which,  in  his  opinion,  violated  his  oath  of  office.  The  whole 
power  of  the  Court  would  be  impotent  to  control  an  honest  man." 

"  The  inadequacy  of  the  judicial  process,  and  the  ample  power 
vested  in  the  President,  are  conclusive  proof  that  the  President, 
and  not  the  Court,  was  intended  to  be  the  controlling  authority  in 
all  such  cases."  "Suppose  the  laws  require  a  specific  act  of  the 
President  himself,  involving  private  rights,  which  he  refuses  to 
perform.  The  courts  have  as  much  law  for  issuing  a  mandamus 
against  him  as  against  any  of  his  subordinates,  in  a  like  case.  It 
is  a  case,  as  much  as  that  of  which  the  Court  has  already  assumed 
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jurisdiction.  The  President  disobeys  the  mandamus,  and  they 
send  an  attachment.  By  whom  do  they  send  it  ?  By  a  marshal 
holding  his  office  at  the  will  of  the  President,  who  can  strike  their 
process  dead  in  his  hands,  by  dismissing  him  on  the  spot.  This 
fact  proves  the  absurdity  of  the  power  assumed.  And  that  which 
the  President  can  legally  do  to  protect  himself  he  can  do  to  pro- 
tect any  of  his  agents  ;  being  always  responsible  to  his  country 
for  the  proper  exercise  of  his  power.  But  suppose  the  Court  suc- 
ceed in  arresting  the  President,  and  put  him  in  the  county  jail ; 
where  then  is  the  supreme  executive  power  of  this  great  Republic  ? 
Transferred  from  the  President's  house  to  the  City  Hall.  From 
the  chief  magistrate  elected  by  the  people  of  the  whole  United 
States,  to  the  three  judges  of  the  District  of  Columbia.  The 
arrest  and  imprisonment  of  an  executive  officer,  as  such,  involves 
the  same  principles,  and  would  lead  to  the  same  consequences,  in 
a  greater  or  less  degree  according  lo  the  importance  of  the  station 
held  by  him."  "  The  idea  that  courts  are  the  only  places  where 
wrongs  of  all  sorts  are  to  be  redressed,  and  the  judges  the  only 
dispensers  of  right,  is  an  error.  Where  the  inferior  executive  offi- 
cer, or  even  the  President  himself,  refuses  lo  perform  his  execu- 
tive duties,  there  is  an  obvious  mode  of  redress,  without  the  inter- 
position of  the  judicial  authority. 

"  If  a  subordinate  executive  officer  refuses  to  perform  a  minis- 
terial act  positively  enjoined  upon  him  by  law,  the  injured  citizen 
may  appeal  to  the  President,  whose  duty  it  is  to  take  care  that 
the  laws  be  faithfully  executed,  and  has  power  to  turn  out  a  per- 
verse subordinate.  If  the  case  be  so  very  plain,  the  President 
will,  at  once,  enforce  an  execution  of  the  law,  and  the  citizen  will 
have  effectual  redress  ;  'though  this  Court  has  not  jurisdiction.'  If 
the  case  be  not  so  very  plain,  the  matter  may  be  referred  back  to 
Congress,  to  make  it  plain  by  further  legislation.  And  thus  the 
citizen  would  have  complete  redress,  without  the  aid  of  the  Court. 
There  is  a  process  by  which  the  President  himself  may  be  reached 
for  a  perverse  refusal  to  execute  the  laws,  or  take  care  that  they 
be  executed,  and  a  chief  magistrate,  who  will  do  his  duty,  put  in 
his  place. 

"Thus  there  are  ample  means  provided  by  the  Constitution  to 
enable  the  citizen  to  obtain  his  rights  at  the  hand  of  the  executive, 
without  erecting  any  court  into  a  supreme  controlling  power  over 
the  President  and  the  whole  corps  of  executive  officers. 

"Indeed,  the  Court  has  not,  in  the  Constitution  and  laws,  the 
means  to  give  redress  in  such  cases. 

"  Before  they  can  control  the  President,  they  must  assume  the 
power  to  appoint  their  own  marshal,  and  execute  their  own  man- 
dates.    They  must  do  more ;  they  must  proceed  to  the  executive 
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offices ;  must  enter  credits  with  their  own  hands ;  must  issue  war- 
rants ;  and,  finally,  with  their  own  hands,  take  the  money  out  of 
the  treasury." 

"  The  existence  of  such  a  power  in  the  judiciary  is  repugnant 
to  the  whole  theory  of  the  Constitution.  Its  effectual  exertion,  if 
it  were  practicable,  would  defeat  the  President's  power  of  removal, 
would  take  away  his  responsibility  for  the  faithful  execution  of  the 
laws,  and  would  transfer  to  the  judiciary,  in  the  particular  case, 
the  whole  executive  power  ;  for  it  is  palpable  that  if  the  President, 
under  the  belief  that  the  faithful  execution  of  the  law  will  be  best 
secured  by  not  doing  a  particular  thing  which  is  demanded  by  a 
third  party,  so  directs  the  executive  officer,  and  the  Court,  on 
the  application  of  such  party,  issues  a  mandamus  commanding  it 
to  be  done,  and  the  writ  is  obeyed,  it  is  the  Court,  and  not  the 
President,  that  exercises  the  executive  power  ;  and  the  distribu- 
tion of  powers,  so  carefully  fixed  by  the  Constitution,  is  unsettled 
and  overturned.  But  its  effectual  execution  is  not  practicable  ; 
because  the  President's  power  of  removal  cannot  be  restrained  ; 
and  by  its  exercise  he  can  readily  defeat  any  command  which  the 
judiciary  may  address  to  the  executive  officer. 

"  To  illustrate  this,  let  us  suppose  that  the  Circuit  Court  of  this 
district  issue  a  peremptory  mandamus  to  the  head  of  one  of  the 
departments,  commanding  him  to  execute  any  particular  law,  con- 
cerning his  particular  duties,  in  a  given  way,  and  that  the  officer 
refuses  obedience  and  is  attached  and  committed  for  the  con- 
tempt. This  is  the  end  of  judicial  power  in  a  case  oi  mandamus ; 
but  suppose  that  at  this  stage  of  the  proceedings  the  President  in- 
terferes by  removing  the  officer  and  appointing  a  successor,  what 
then  becomes  of  the  judicial  remedy  ?  The  act  can  only  be  per- 
formed by  a  person  holding  the  office ;  the  individual,  in  the  cus- 
tody of  the  Court,  no  longer  holds  the  office ;  it  has  been  legally 
taken  from  him  ;  and  if  he  were  ever  so  willing  to  perform  the 
act,  he  has  no  longer  the  ability  to  do  so.  The  proceeding  must 
then  be  abandoned,  or  commenced  de  novo  against  the  new  offi- 
cer ;  to  be  frustrated,  if  the  President  thinks  proper,  at  the  same 
stage,  as  often  as  the  Court  shall  reach  it.  If  it  be  said  that  this 
is  supposing  an  extreme  case,  and  that  the  President,  from  respect 
to  the  judiciary,  Avould  probably  suffer  the  officer  to  obey  the 
mandamus  rather  than  to  exercise  the  constitutional  power  of  re- 
moval ;  the  answer  is,  that  the  very  existence  of  such  a  power, 
whether  it  be  used  or  not,  is  fatal  to  the  claim  of  jurisdiction  ;  and 
that  cases  may  easily  be  supposed,  in  which  the  President,  with 
the  strongest  desire  to  avoid  a  conflict  with  the  judiciary,  may  yet 
have  no  alternative  but  to  use  it. 

"In  cases  which  properly  refer  themselves  to  the  judiciary,  it 
23* 
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is  rarely,  or  never,  possible  to  defeat,  in  this  way,  the  ultimate 
execution  of  the  judgment  of  the  Court ;  and  the  fact,  that  with- 
out the  consent  of  the  executive  department,  a  peremptory  man- 
damns,  to  an  executive  officer,  must  forever  remain  inoperative, 
exhibits,  in  the  clearest  light,  the  incapacity  of  any  court  to  issue 
the  writ." 

The  argument,  upon  this  point,  has  been  thus  fully  stated,  in 
the  language  of  the  return  of  the  mandamus,  and  of  the  opinion  of 
the  Attorney-General  of  the  United  States,  annexed  to  it,  that  its 
full  force  may  be  perceived.  It  is,  in  substance,  that  the  Court 
has  no  power  to  issue  the  writ,  because  the  President  could  defeat 
its  execution  by  dismissing  the  marshal  who  comes  to  serve  an 
attachment  of  contempt,  which  is  the  regular  process  to  enforce 
obedience  to  the  mandate ;  or  by  dismissing  the  officer  to  whom 
the  mandamus  is  issued  after  he  shall  have  been  committed  on  the 
process  of  contempt ;  that  is,  that  although  the  Court  shall  have 
lawful  authority  to  issue  the  writ,  the  President  may,  by  his  power 
of  removal,  prevent  the  execution  of  the  lawful  judgment  of  the 
Court.  But  the  President  cannot  lawfully  defeat  the  execution  of 
tliose  laws  which  he  is  bound  by  the  injunction  of  the  Constitution 
itself,  and  his  own  solemn  oath,  to  see  faithfully  executed.  If  it 
was  only  meant  to  say  that  the  President  could  thus  defeat  the 
execution  of  the  judgment  of  the  Court,  in  a  case  in  which  it  had 
not  jurisdiction,  his  right  to  do  it  may  be  admitted  ;  but  his  power 
to  do  so,  in  a  case  in  which  the  Court  had  jurisdiction,  is  no  evi- 
dence of  the  Avant  of  jurisdiction  in  the  Court.  It  is  equally  in 
the  power  of  the  President  to  defeat  the  execution  of  every  other 
judgment  of  the  Court. 

It  is  true  that  the  Court  must  depend  upon  the  executive  power 
to  execute  its  judgments;  but  that  power  is  abundantly  able,  and 
bound  by  the  most  solemn  obligations  to  do  so.  The  supposed 
imbecility  of  the  Court,  therefore,  does  not  exist ;  and  if  it  did, 
the  argument  equally  applies  to  every  other  case  of  which  the 
Court  has  cognizance. 

The  idea  that  the  President  may  defeat  judicial  process,  by 
striking  it  dead  in  the  hands  of  the  marshal,  by  dismissing  him 
on  the  spot,  when  he  comes  to  serve  it  upon  an  executive  otficer, 
is  not  supported  by  law ;  for,  by  the  28th  section  of  the  Judiciary 
Act  of  1789,  it  is  enacted,  that  "  Every  marshal,  or  his  deputy, 
when  removed  from  office,  or  when  the  term  for  which  the  mar- 
shal is  appointed  shall  expire,  shall  have  power,  notwithstanding, 
to  execute  all  such  precepts  as  may  be  in  their  hands,  respect- 
ively, at  the  time  of  such  removal,  or  expiration  of  office." 

The  argument,  therefore,  raised  upon  the  inability  of  the  Court 
to  enforce  its  judgments,  we  think,  entirely  fails. 
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But  it  is  said,  that,  "  from  an  early  period,  the  writ  of  manda- 
mus has  been  used  by  the  Enghsh  Court  of  King's  Bench  as  a 
means  of  enforcing  its  general  supervisory  jurisdiction  over  courts, 
magistrates,  and  ministerial  officers  inferior  to  that  tribunal," 
"  but  we  find  no  instance  of  its  being  directed  to  an  officer  of  the 
executive  departments.''  It  is  admitted,  then,  that  this  Court, 
"  in  aid  of  its  appellate  jurisdiction,  may  issue  this  writ  in  all 
cases  where  any  act,  necessary  to  the  exercise  of  that  jurisdiction, 
shall  be  omitted  to  be  performed  by  an  inferior  tribunal,  or 
officer."  But  in  all  other  cases  it  seems  to  be  denied.  The 
books,  it  is  true,  speak  of  inferior  tribunals,  but  not  of  inferior 
officers.  Blackstone  says  :  "  A  writ  of  mandamus  is,  in  general, 
a  command,  issuing  in  the  king's  name,  from  the  Court  of  King's 
Bench,  and  directed  to  any  person,  corporation,  or  inferior  court 
of  judicature,  within  the  king's  dominions,  requiring  them  to  do 
some  particular  thing,  therein  specified,  which  appertains  to  their 
office  and  duty,  and  which  the  Court  of  King's  Bench  has  pre- 
viously determined,  or,  at  least,  supposes,  to  be  consonant  to 
right  and  justice."     1  Bl.  Com.  ilO. 

We  do  not  think  it  necessary  that  the  person  or  the  officer  to 
whom  a  writ  of  mandamus  may  issue,  must  be,  in  any  sense, 
inferior,  in  point  of  official  relation  to  the  Court. 

Whether  there  have  or  have  not  been  cases  of  mandamus,  in 
England,  directed  to  executive  officers,  we  have  not  had  time  to 
inquire ;  but  we  find  it  stated  in  1  Chitty's  General  Practice, 
p.  802,  that,  "  when  it  is  the  duty  of  an  officer  of  the  excise  to 
grant,  and  he  should  refuse,  a  permit  to  remove  wine,  the  Court 
would  compel  the  delivery  of  a  proper  permit,"  (by  mandamus) ; 
for  which  he  cites  Rex  v.  Commissioners  of  Excise,  2  T.  R.  381 ; 
Rex  v.  Cookson,  16  East,  376 ;  Rex  v.  Commissioners  of  Liver- 
pool, 2  Maule  &  Sel.  223. 

In  the  case  in  2  T.  R.  381,  385,  speaking  of  the  commissioners 
of  excise,  it  was  said  by  counsel,  and  not  denied,  that  "  their 
office,  in  this  respect,  is  merely  ministerial,  and  they  have  no 
discretion."  The  court,  in  that  case,  refused  the  mandamus  only 
'on  the  ground  that  the  relator  had  not  made  out  his  right  to  the 
permit. 

But  we  do  not  think  it  material  to  show  that  writs  of  mandamus, 
in  England,  have  been  issued  to  the  executive  officers  of  the 
crown.  There  is  a  material  difference  between  those  crown- 
officers  and  the  executive  officers  of  the  United  States.  The 
king  of  England  is  the  fountain  of  all  office  and  honor.  He 
creates  the  offices,  and  prescribes,  from  time  to  time,  such  duties 
as  he  thinks  proper.  The  officers  are  exclusively  his  officers  — 
his  agents,  to  act,  in  all  things,  according  to  his  will. 


272  WASHINGTON. 


United  States  v.  Kendall. 


In  the  United  States,  by  the  Constitution,  all  offices  are  to  "  be 
established  by  law."  The  President  cannot  appoint  an  officer  to 
any  office  not  established  by  law.  The  legislature  may  prescribe 
the  duties  of  the  office,  at  the  time  of  its  creation,  or  from  time  to 
time,  as  circumstances  may  require.  If  those  duties  are  absolute 
and  specific,  and  not,  by  law,  made  subject  to  the  control  or  dis- 
cretion of  any  superior  officer,  they  must  be  performed,  whether 
forbidden  or  not,  by  any  other  officer.  If  there  be  no  other 
officer  who  is,  by  law,  specially  authorized  to  direct  how  the 
duties  are  to  be  performed,  the  officer,  whose  duties  are  thus 
prescribed  by  law,  is  bound  to  execute  them  according  to  his 
own  judgment.  That  judgment  cannot  lawfully  be  controlled  by 
any  other  person.  He  is  the  officer,  not  of  the  President  who 
appoints  him,  but  the  officer  of  the  sovereign  power  of  the  nation. 
He  is  the  officer  of  the  United  States,  and  so  called  in  the  Con- 
stitution, and  in  all  the  acts  of  Congress  which  relate  to  such 
officers.  He  is  responsible  to  the  United  States,  and  not  to  the 
President,  further  than  for  his  fidelity  in  the  discharge  of  the 
duties  of  his  office,  unless  the  President  is,  by  express  law, 
authorized  to  assign  him  duties  over  and  above  those  specially 
prescribed  by  the  legislature.  Such  an  officer  is  the  Postmaster- 
General.  As  the  head  of  an  executive  department,  he  is  bound, 
when  required  by  the  President,  to  give  his  opinion,  in  writing, 
upon  any  subject  relating  to  the  duties  of  his  office.  The  Presi- 
dent, in  the  execution  of  his  diity,  to  see  that  the  laws  be  faith- 
fully executed,  is  bound  to  see  that  the  Postmaster-General 
discharges,  "  faithfully,"  the  duties  assigned  to  him  by  law ;  but 
this  does  not  authorize  the  President  to  direct  him  how  he  shall 
discharge  them.  In  that  respect,  the  Postmaster-General  must 
judge  for  himself,  and  upon  his  own  responsibility,  not  to  the 
President,  but  to  the  United  Slates,  whose  officer  he  is. 

The  President  himself,  although  called,  by  the  Postmaster- 
General,  in  his  answer,  "  the  highest  representative  of  the  majesty 
of  the  people,  in  this  government,"  is  but  an  officer  of  the  United 
Stales,  the  head  of  one  of  the  departments  into  which  the  sove- 
reign power  of  the  nation  is  divided  ;  and,  as  that  is  the  executive 
department,  he  may,  with  propriety,  be  called  the  chief  magis- 
trate of  the  United  Slates.  The  officers  of  the  United  Stales 
being  thus  specially  charged,  by  law,  with  duties  independent  of 
executive  control, —  duties  which  they  are  bound  to  execute  ac- 
cording to  their  own  judgment,  stand  on  ground  different  from 
that  occupied  by  the  English  executive  officers,  whose  offices  are 
created,  and  whose  duties  are  assigned,  by  the  king.  These 
have  no  positive,  specific,  legal  duties  to  perform  which  can  be 
the  subject  of  mandamus ;  they  are  the  mere  agents  or  servants  of 
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the  king,  and  responsible  only  to  him ;  all  their  acts  being  subject 
to  his  will.  No  definite  right  of  a  third  person  can  grow  out  of 
duties  of  that  description,  where  every  act  of  the  officer  is  subject 
to  the  control  of  his  superior.  If  an  application  should  be  made 
to  the  Court  of  King's  Bench,  for  a  mandamus  to  such  an  officer, 
commanding  him  to  do  some  official  act,  the  answer  would  be 
that  the  officer  has  no  will  of  his  own  ;  that  he  can  act  only  as 
he  shall  be  directed  by  the  king.  If  the  king  has  not  ordered  the 
thing  to  be  done,  the  officer  is  not  bound  to  do  it.  If  the  king 
has  ordered  it,  he  is  competent  to  enforce  his  order. 

There  is  no  analogy,  therefore,  between  the  executive  officers 
of  the  king  of  England,  and  the  executive  officers  of  the  United 
States,  in  regard  to  the  nature  and  foundation  of  their  respective 
duties,  so  far  as  regards  the  proceeding  by  mandamus ;  and  the 
fact,  if  it  be  a  fact,  that  there  are  no  English  cases  of  mandamus 
against  the  officers  of  the  crown,  affords  no  reason  why  a  manda- 
mus should  not  issue  against  an  executive  officer  of  the  United 
States. 

In  the  former  opinion  of  this  Court,  given  upon  the  rule  to 
show  cause,  it  was  suggested  "  that  the  relation  between  the  Post- 
master-General and  the  President  of  the  United  States,  was  differ- 
ent from  that  which  subsisted  between  the  President  and  the  other 
heads  of  departments,  in  this,  that  they,  in  the  very  terms  by 
which  their  offices  were  created  and  their  duties  defined,  are  to 
perform  such  duties,  and  execute  such  orders,  as  they  shall  be 
required  to  perform  and  execute  by  the  President  of  the  United 
States." 

"  The  Postmaster-General,  however,"  (it  was  said,)  "  bears  no 
such  relation  to  the  President.  We  cannot  find  a  word  in  the  law 
under  which  he  was  appointed,  or  in  the  various  laws  of  the  Post- 
Office  Establishment,  or  in  the  Constitution  of  the  United  States, 
which  intimates  any  connection  between  him  and  the  President ; 
or  any  authority  in  the  President,  to  prescribe  his  duties  or  con- 
trol him  in  the  exercise  of  his  official  functions."  We  were  not 
certain,  at  that  lime,  that  the  Postmaster-General  could  be  consi- 
dered as  the  head  of  an  executive  department,  within  the  mean- 
ing of  the  Constitution. 

We  are  now,  however,  inclined  to  think  that  he  is  ;  and  that, 
therefore,  there  is  that  connection  between  him  and  the  President 
which  results  from  the  right  of  the  President  to  call  upon  him  for 
his  opinion  in  Avriting  upon  any  matter  appertaining  to  the  duties 
of  his  office  ;  and  from  the  President's  power  of  appointment  and 
removal. 

With  the  exception  of  the  circumstance  that  the  Postmaster- 
General  is  to  be  considered  as  the  head  of  an  executive  depart- 
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ment,  we  think  our  former  opinion  as  to  the  duties  of  his  office, 
and  his  official  relation  to  the  President,  is  correct. 

The  doubt,  respecting  its  being  an  executive  department,  was, 
perhaps,  reasonable,  considering  that  the  first  law,  in  1792,  was 
"An  Act  to  establish  the  Post-Office  and  Post-Roads  within  the 
United  States,"  in  which  it  is  not  called  a  department.  It  author- 
izes the  Postmaster-General  to  appoint  "an  assistant,"  and  "de- 
puty-postmasters." The  Postmaster-General  was  to  receive  all 
the  revenues  and  pay  all  the  expenses.  That  act  was  followed 
by  the  Act  of  the  8th  of  May,  1794,  having  the  same  title.  This 
act  contains  the  same  provisions  as  those  of  the  last,  and  does  not 
call  it  a  department.  This  was  followed  by  the  Act  of  March  2, 
1799,  entitled  "An  Act  to  establish  the  Post-Office  of  the  United 
States."  This  act  speaks  of  those  who  may  be  employed  "in 
any  of  the  departments  of  the  General  Post-Office."  It  also 
directs  that  the  Postmaster-General  shall  superintend  the  business 
of  the  department  in  all  the  duties  that  may  be  assigned  to  it." 
It  is  not,  afterwards,  in  the  act,  called  a  department,  but  it  speaks 
of  copies  "under  the  seal  of  the  General  Post-Office;"  and  of 
the  regulations  "of  the  Post-Office."  This  was  followed  by  the 
Act  of  the  30lh  of  April,  1810,  entitled  "An  Act  regulating  the 
Post-Office  Establishment,"  which  uses  the  same  expressions  in 
the  same  way,  and  speaks  of  debts  due  "to  the  General  Post- 
Office." 

Thus  stood  the  law  unlil  the  Act  of  the  3d  of  March,  1825, 
entitled  "An  Act  to  reduce  into  one  the  several  acts  establishing 
and  regulating  the  Post-Office  Department."  The  body  of  the 
act  uses  the  terms  "Post-Office  Establishment,"  "General  Post- 
Office,"  "the  said  Department,"  and  "the  Department,"  but  the 
terms  "  Post-Office  Department,"  are  not  used  in  the  body  of  the 
act. 

Py  the  Act  of  the  2d  of  March,  1827,  1 2,000  were  added  to 
the  salary  of  the  Postmaster-General,  making  it  $6,000  per  an- 
num. 

Thus  the  matter  stood  until  the  Act  of  the  2d  of  July,  1836, 
entitled  "An  Act  to  change  the  organization  of  the  Post-Office 
Department ;  and  to  provide  more  effectually  for  the  settlement 
of  the  accounts  thereof;  "  which,  throughout  the  body  of  it,  calls 
it  "the  Post-Office  Department,"  and  which,  for  the  first  time 
since  the  year  1792,  introduced  the  agency  of  the  President  into 
the  department  by  giving  him  the  appointment,  with  the  advice 
and  consent  of  the  Senate,  of  all  deputy-postmasters  whose  com- 
missions amount  to  $1,000  annually. 

The  first  act,  (22d  September,  1789,)  under  this  government, 
respecting  the  Post-Office,  was  temporary,  and  merely  provided 
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for  the  appointment  of  a  Postmaster-General,  referring,  for  his 
powers,  to  the  regulations  established  by  the  Congress  of  the  Con- 
federation, and  delaring  "  the  Postmaster-General  to  be  subject 
to  the  direction  of  the  President  of  the  United  States,  in  perform- 
ing the  duties  of  his  office,  and  in  forming  contracts  for  the  trans- 
portation of  the  mail."  This  act  was  continued  from  session  to 
session  until  the  Act  of  1792,  Avhen  the  office  was  removed  from 
all  control  of  the  President ;  and  in  all  the  subsequent  acts  until 
1836  there  seems  to  have  been  a  marked  anxiety  to  keep  it  out  of 
his  hands,  probably  fearing,  or  foreseeing,  the  great  addition  it 
would  make  to  his  patronage. 

And  when,  in  1813,  the  President  wished  to  have  a  mail  sent 
from  the  head-quarters  of  the  army  to  any  particular  post-office, 
it  was  deemed  necessary  to  obtain  an  act  of  Congress  to  enable 
him  to  direct  the  Postmaster-General  to  do  it. 

Although  the  word  "Department"  had  crept,  incidentally,  into 
the  Acts  of  1799  and  1810,  yet  it  was  not  generally  considered 
as  being  one  of  the  executive  departments,  until  so  called  in  the 
Act  of  1825  ;  and  it  was  not  until  his  salary  was  raised  to  $G,000 
that  he  was  admitted  into  the  cabinet  in  1829.  There  was  nothing 
in  the  earlier  acts  respecting  the  Post-Office  which  could  indicate 
an  intention  to  create  a  new  executive  department,  except  the 
power  given  to  the  Postmaster-General  to  appoint  "an  assistant," 
and  "deputy-postmasters,"  a  power  which  Congress  could  not 
constitutionally  vest  in  him,  unless  he  were  the  head  of  a  depart- 
ment. 

It  required,  therefore,  a  critical  examination,  and  a  comparison 
of  the  Constitution  with  the  acts  of  Congress,  to  discover  that  it 
was  such  a  department  as  is  contemplated  by  the  Constitution. 

This  investigation  of  the  several  acts  of  Congress,  respecting 
the  Post-Office,  affords  some  ground  of  excuse  for  having,  at  first, 
doubted  whether  the  Postmaster-General  was  the  head  of  a  de- 
partment, within  the  meaning  of  the  Constitution  ;  and  at  the 
same  time  shows  that  the  relation  in  which  he  stands  to  the  Presi- 
dent, so  far  as  regards  the  President's  right  to  control  him  in  the 
discharge  of  his  official  functions,  is  very  different  from  that  of  the 
secretaries,  who  are  bound  by  law  to  act  according  to  his  will. 
Indeed,  it  is  admitted,  in  the  opinion  of  the  Attorney-General,- 
that  the  President  can  control  him  in  his  official  functions,  only 
"when  not  prescribed  by  law." 

The  Court,  therefore,  is  confirmed  in  its  opinion,  before  ex- 
pressed, that  the  Postmaster-General,  in  the  faithful  discharge  of 
those  duties  which  are  prescribed  by  law,  is  not  lawfully  subject 
to  the  control  of  the  President.  The  President's  power  of  con- 
trolling an  officer  in  the  exercise  of  his  official  functions,  is  limited, 


276  WASHINGTON. 


United  States  r.  Kendall. 


we  think,  to  those  functions  which  are  by  law  to  be  exercised 
according  to  the  will  of  the  President ;  and  where  the  order  of 
the  President  would  be  a  justification  in  law.  In  such  cases  only 
can  the  President  withdraw  the  officer  from  the  jurisdiction  of  the 
Court  and  cover  him  with  the  mantle  of  his  own  responsibility. 
Whenever  that  is  the  case,  or  whenever  the  officer  himself  has  a 
legal  discretion,  and  can  plead  that  discretion,  as  a  justification 
for  refusing  to  do  the  thing  sought  to  be  commanded,  this  Court 
disclaims  all  power  to  issue  the  writ. 

In  the  case  of  Martin  v.  Mott,  12  Wheaton,  31,  the  Supreme 
Court  says :  "  Whenever  a  statute  gives  a  discretionary  power  to 
any  person,  to  be  exercised  by  him,  upon  his  opinion  of  certain 
facts,  it  is  a  sound  rule  of  construction,  that  the  statute  constitutes 
him  the  sole  and  exclusive  judge  of  the  existence  of  those  facts." 

The  argument  upon  this  part  of  the  case  seems  to  apply  rather 
to  the  form  of  the  action,  than  to  the  ultimate  responsibility  of  the 
officer  ;  to  the  preventive  rather  than  to  the  retributive,  powers  of 
the  Court. 

To  this  point  we  would  ^pply  the  language  of  the  Supreme 
Court  of  the  United  States  in  the  case  of  Osborii  v.  The  United 
States  Bank,  9  Wheat.  843  :  "  It  is  admitted  that  the  privilege  of 
the  principal  is  not  communicated  to  the  agent ;  for  the  appellants 
acknowledge  that  an  action  at  law  would  lie  against  the  agent,  in 
which  full  compensation  ought  to  be  made  for  the  injury.  It 
being  admitted,  then,  that  the  agent  is  not  privileged  by  his  con- 
nection with  his  principal,  and  that  he  is  responsible  for  his  own 
act,  to  the  full  extent  of  the  injury,  why  should  not  the  prevent- 
ive power  of  the  court  also  be  applied  to  him  ?  Why  may  it  not 
restrain  him  from  the  commission  of  a  wrong  which  it  would 
punish  him  for  committing  ?  "  "  Will  it  be  said  that  the  action 
of  trespass  is  the  only  remedy  given  for  this  injury  ?  Can  it  be 
denied  that  an  action  on  the  case,  for  money  had  and  received  to 
the  plaintiff^s  use,  might  be  maintained  ?  We  think  it  cannot ; 
and  if  such  an  action  might  be  maintained,  no  plausible  reason 
suggests  itself  to  us  for  the  opinion  that  an  injunction  may  not  be 
awarded  to  restrain  the  agent,  with  as  much  propriety  as  it  might 
be  awarded  to  restrain  the  principal,  could  the  principal  be  made 
a  party.  In  the  regular  course  of  things  the  agent  would  pay 
over  th6  money  immediately  to  his  principal,  and  would  thus 
place  it  beyond  the  reach  of  the  injured  party,  since  his  principal 
is  not  amenable  to  the  law.  The  remedy  for  the  injury  would 
be  against  the  agent  only  :  and  what  agent  could  make  compen- 
sation for  such  an  injury  ?  The  remedy  would  have  nothing  real 
in  it.     It  would  be  a  remedy  in  name  only,  not  in  substance." 

Upon  the  whole,  then,  I  am  authorized  to  say,  that  it  is  the 
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unanimous  opinion  of  the  Court,  that  this  Court  has  jurisdiction 
and  power  to  issue  the  writ  of  mandamus  in  this  case. 

It  is  a  jurisdiction  which  this  Court  has  not  sought ;  but  it  is  one 
which  it  cannot  shun  ;  and  we  say,  in  the  language  of  the  late 
Chief  Justice  Marshall,  in  delivering  the  opinion  of  the  Supreme 
Court  in  the  case  of  Cohens  v.  Virginia,  6  Wheat.  404 : 

"It  is  most  true  that  this  court  will  not  take  jurisdiction,  if  it 
should  not;  but  it  is  equally  true  that  it  must  take  jurisdiction  if 
it  should.  The  judiciary  cannot,  as  the  legislature  may,  avoid  a 
measure  because  it  approaches  the  confines  of  the  Constitution. 
We  cannot  pass  it  by,  because  it  is  doubtful.  With  whatever 
doubts,  with  whatever  difficulties,  a  case  may  be  attended,  we 
must  decide  if  it  be  brought  before  us.  We  have  no  more  right 
to  decline  the  exercise  of  jurisdiction  which  is  given,  than  to 
usurp  that  which  is  not  given.  The  one  or  the  other  would  be 
treason  to  the  Constitution.  Questions  may  occur  which  w^e 
would  gladly  avoid  ;  but  we  cannot  avoid  them.  All  we  can  do 
is  to  exercise  our  best  judgment,  and  conscientiously  to  perform 
our  duty." 

And  we  will  add,  that  we  feel  a  consolation  in  knowing  that 
our  judgment  may  be  subjected  to  the  supervision  of  a  higher  tri- 
bunal. 

Let  the  peremptory  mandamus  be  issued. 

On  the  13lh  of  July,  the  peremptory  mandamus  having  been 
ordered,  the  Court  adjourned  to  Monday,  the  14th  of  August,  on 
which  day,  the  mandamus  having  been  served  on  the  19th  of  July, 

Mr.  Coxe,  for  the  relators,  moved  for  an  attachment  against  the 
Postmaster-General,  for  not  obeying  the  writ ;  and 

3Ir.  Key,  for  the  Postmaster-General,  moved  the  Court  to 
quash  the  mandamus,  because  it  was  issued  on  the  17lh  of  July, 
after  the  Postmaster-General  had,  on  the  loth  of  July,  sued  out 
a  writ  of  error  to  the  judgment  of  the  Court,  rendered  on  the 
13th,  awarding  a  peremptory  mandamus;  and  had  given  an 
appeal-bond  in  the  penally  of  $500,  with  sureties  approved  by 
the  chief  judge,  and  filed  a  copy  of  the  writ  of  error. 

Mr.  Coze  contended,  that  a  writ  of  error  would  not  lie  in  such 
a  case  as  this  ;  that  it  lies  only  in  cases  wher^  judgment  has  been 
rendered  for  damages  or  costs  under  the  Statute  of  9  Anne, 
c.  20  ;  which  statute  applies  only  to  cities,  boroughs,  and  corpo- 
rations. Dean  8f  Chapter  of  Dublin  v.  Dowgatl,  1  P.  Will.  348  ; 
1  Bro.  Pari.  Ca.  73 ;  3  Id.  505 ;  the  case  of  Wheelwright  v.  The 
Columbian  Ins.  Co.  7  Wheat.  534. 

That  the  appeal-bond  ought  to  have  been  sufficient  to  cover  the 
whole  debt  claimed,  and  that  a  bond  for  $500  only,  could  not  be 
a  supersedeas.     The  order  for  a  peremptory  mandamus  is  not  such 
VOL.  V.  24 
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a  final  judgment  as  will  justify  a  writ  of  error.  Wallen  v.  Wil- 
Hams,  7  Cranch,  278 ;   Catlett  v.  Brodie,  9  Wheat.  553. 

Mr.  Key,  contra.  The  writ  of  error  was  a  supersedeas  to  the 
judgment,  awarding  a  peremptory  mandamus;  the  writ,  there- 
fore, was  improvidently  issued,  and  ought  to  be  quashed.  This 
Court  cannot  quash  the  writ  of  error.  It  is  a  supersedeas  what- 
ever may  be  the  amount  of  the  bond.  Catlett  v.  Brodie,  9  Wheat. 
553.  The  defendant  is  a  public  officer.  This  is  a  proceeding 
against  him  as  such,  to  compel  him  to  do  an  official  act.  The 
money  is  safe  in  the  Treasury  of  the  United  States,  or  in  the  cus- 
tody of  the  law.  It  is  only  necessary  to  give  bond  to  cover  the 
costs. 

The  Court  (Thruston,  J.,  absent,)  refused  to  quash  the  man- 
damus, considering  the  writ  of  error  and  bond  as  a  supersedeas,  and 
refused,  therefore,  to  grant  an  attachment  for  not  obeying  the  writ. 

Judgment  affirmed  by  the  Supreme  Court.     12  Peters,  524. 


Francis  Dodge  v.  Matthew  S.  Van  Lear. 

A  written  memorandum  made  by  the  plaintiff  in  his  day-book,  not  signed  by  either  of 
the  parties,  or  by  any  person  for  cither  of  them,  and  proved,  by  oral  testimony 
only,  to  have  been  made  in  the  presence  and  with  the  consent  of  tlic  defendant,  and 
corroborated  by  the  defendant's  letters,  not  referring  particularly  to  that  memoran- 
dum, nor  stating  the  terms  and  consideration  of  the  contract,  is  sufficient  to  take 
the  case  out  of  the  17th  section  of  the  statute  of  frauds  ;  and  it  is  competent  for 
the  jury  to  connect  the  letters  with  the  written  entry ;  and  the  same,  taken  together, 
constitute  legal  and  valid  evidence  of  a  ^vritten  contract,  in  conformity  with  the 
requisitions  of  the  statute  of  frauds. 

If  a  contract  be  absolute  to  deliver  flour  on  or  before  a  particular  day,  the  vendor 
will  not  be  excused  by  an  obstruction  of  the  navigation  on  the  canal. 

It  is  not  material  whether  the  defendant  had,  or  had  not  the  flour  on  hand  at  the  time 
of  the  contract. 

Assumpsit,  upon  a  contract  to  deliver  1000  barrels  of  flour ; 
half  on  the  5ih,  and  the  residue  on  the  15th  of  May,  1835.  On 
the  30lh  of  March,  1835,  the  defendant,  being  concerned  with 
others  in  a  large  flour-mill  in  or  near  Williamsport,  in  Maryland, 
and  having  a  large  quantity  of  flour  on  hand,  and  being  in  the 
plaiiilift's  warehouse  in  Georgetown,  agreed  to  sell  to  the  plaintiflf 
1000  barrels  of  flour,  of  the  defendant's  brand,  at  $4.75  per 
barrel,  to  be  delivered  in  Georgetown,  half  on  the  20th,  and  half 
on  the  30th  of  April,  1835.  The  plaintiff,  in  the  presence  and 
with  the  assent  of  the  defendant,  made  the  following  written 
entry  in  his  day-book,  as  a  memorandum  of  the  agreement,  under 
dale  of  the  30ih  of  March,  1835: 

"  Bought  of  Mr.  Van  Lear  1000  barrels  his  brand  flour  a 
J^4.75,  to  be  delivered,  half  20th  April,  and  half  by  30th  ;  if  not 
here  then,  I  am  to  be  off  or  not,  as  I  please,     g  D.  &  Dodge." 
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The  words  and  figures  "  |  D.  &  Dodge "  were  not  written 
until  after  the  defendant  had  left  the  warehouse.  They  were  un- 
derstood to  mean  that  the  firm  of  Davidson  and  Dodge,  consist- 
ing of  one  John  Davidson,  and  the  plaintiff's  son,  Francis  Dodge 
Junior,  were  to  take  upon  themselves  one  half  of  the  amount  of 
the  contract.  It  was  afterwards  agreed  between  the  plaintiff  and 
the  defendant  that  the  time  of  delivery  of  the  flour  should  be  ex- 
tended to  the  5lh  and  15th  of  May,  1835. 

Upon  his  return  to  Williamsport,  the  defendant  wrote  to  the 
plaintiff  ort  the  6th  of  April,  1835,  saying  that  a  breach  in  the 
canal  would  probably  interrupt  the  navigation  for  a  month,  and 
render  it  impracticable  to  fulfil  the  contract  made  with  the  plain- 
tiff, and  requesting  an  extension  of  time  for  thirty  days  longer. 
He  says,  "  if  boats  can  be  procured  from  above,  a  part  of  the  flour, 
and  perhaps  the  five  hundred  barrels,  can  be  delivered  in  due 
time.  But  for  fear  that  things  may  occur  to  prevent,  over  which 
I  have  no  control,  I  want  to  know  from  you,  by  return  mail, 
whether  you  will  extend  the  time.  I  am  anxious  to  live  up  to  the 
contract,  and  have  the  same  offer  that  you  made,  and  an  extended 
time.  The  canal  navigation  is  so  precarious  it  is  out  of  the  ques- 
tion to  make  any  calculation  with  certainty.  My  brother  will  be 
down  as  soon  as  the  canal  opens." 

To  this  the  plaintiff  replied,  on  the  7th  of  April,  "  yours  of 
6th,  is  received.  We  must  extend  the  time  for  the  dehvery 
of  the  contract  flour,  but  hope  it  will  yet  be  here  within  the 
time  ;  say  20th  and  30th  April.  We  shall  of  course  claim  the 
first  which  comes  from  your  mill,  and  until  all  can  be  delivered  ; 
and  if,  in  consequence  of  breaks  in  the  canal,  it  be  kept  back 
until  5lh  and  15th  May,  we  will  not  object;  and  if  not  here  then 
we  are  to  still  take  it  or  not  as  we  please.  On  receipt  of  this, 
please  write  and  inform  when  you  expect  to  get  it  here,  &c,,  and 
when  the  four  hundred  and  twenty  will  be  down.  We  intend  to 
stick  to  the  contract,  (although  it  dont  promise  any  profit,)  if  it 
can  be  placed  here  before  too  long  a  time  ;  and  must  be  liberal 
when  the  canal  will  not  permit  its  coming.    Yours,  Fra.  Dodge." 

"  You  ask  for  thirty  days  ;  I  suppose  you  mean  from  the  time 
you  wrote." 

On  the  first  of  May,  1835,  the  plaintiff  wrote  to  the  defendant 
as  follows : 

"  As  you  have  not  been  able  to  deliver  the  flour,  (say  now  be- 
hind 1275  bbls.,)  we  must  extend  the  time  still  further  and  until 
you  can  get  it  here.  I  sold  my  half  of  the  last  1000,  at  4.80,  to 
a  New  York  man,  and  he  is  anxious  to  have  it  delivered.  We 
shall  rely  on  its  delivery,  and  in  the  shortest  possible  time. 

"Yours,  Fra.  Dodge." 

"  Flour  —  4.90  to  5  —  sales." 
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On  the  7th  of  May,  1835,  the  defendant  wrote  to  the  plaintiff 
as  follows : 

"  Your  two  letters  of  7th  of  April,  and  1st  of  May,  arelaefore 
me  ;  the  former  extending  the  time  for  the  delivery  of  the  flour 
contracted  to  be  delivered  on  the  20th  and  30th  April  to  the  5th 
and  15th  of  May,  as  requested  by  me  in  my  letter  of  the  5lh  of 
April,  and  the  latter  still  wishing  to  extend  the  time  without  any 
limit,  or,  according  to  your  construction  of  the  contract,  as  long 
as  flour  remains  above  the  contract  price.  Now,  sir,  my  view  of 
the  contract  is  entirely  at  variance  with  that  construction. 

I  made  every  exertion  to  deliver  you  the  1000  bbls.  of  flour  by 
the  first  contract  on  the  20th  and  30lh  April ;  say  500  bbls.  on 
the  20lh,  and  500  bbls.  on  the  30lh  April.  But  finding  it  im- 
possible, from  circumstances  not  within  my  control,  to  make  good 
that  contract,  I  asked,  by  letter  of  the  5th  of  April,  for  an  exten- 
tion  of  time  for  thirty  days,  say  5th  and  15lh  May;  the  same  things 
having  occurred,  as  before,  to  prevent  its  fulfilment,  I  considered 
it  null  and  void  after  that  time.  I  never  would,  and  I  never  did 
make  a  contract  so  entirely  against  myself;  for  if  flour  had  fallen, 
you  would  not,  of  course,  have  given  me  one  day  after  the  speci- 
fied lime,  say  5th  and  15th  May  ;  and  it  would  not  have  been  in 
my  power  to  have  delivered  ;  therefore  according  to  your  view  of 
it  it  is  a  complete  one-sided  bargain,  and  such  a  one  as  an  idiot 
would  have  made. 

"  You  will  perceive,  by  reference  to  my  letter,  that  I  asked  for 
and  obtained,  a  certain  number  of  days,  say  thirty.  I  therefore 
consider  myself  absolved  from  the  first  part  of  the  contract, 
namely,  the  500  bbls.  to  be  delivered  on  the  5lh  of  May.  And 
still  consider  myself  bound  to  deliver  the  other  500  bbls.  by  the 
15lh,  if  practicable  to  do  so. 

"  Yours,  M.  S.  Van  Lear." 

To  this,  the  plaintiff"  replied  on  the  11th  of  May,  as  follows  : 

"  Yours  of  the  7th  is  received,  and  I  am  really  astonished  at 
your  not  being  willing  to  deliver  the  1000  bbls.  of  flour  as  con- 
tracted for.  I  have  been  very  particular  throughout,  and  in 
mine  of  the  7th,  in  which  I  gave  you  the  extension  asked  for, 
I  then  restated  the  original  bargain,  that  if  not  delivered  at 
the  lime,  say  5th  and  15th  May,  I  was  to  take  or  not  as  I 
pleased  ;  and  although  there  was  no  obligation,  on  my  part,  to 
say  any  more,  yet  I  thought  best  to  say  on  the  1st  inst.  that  we 
would  still  lake  it,  and  gave  the  unlimited  time  thus  stated,  in 
doing  of  wiiich  I,  of  course,  would  risk  a  fall  of  price.  Now, 
Sir,  1  hope,  upon  reflection,  liiat  you  will  not  tliink  of  refusing  to 
comply  with  this  contract;  it  will  be  altogether  what  I  could  not 
have  expected  from  you.  I  am  sure  no  one  would  say  that  you 
are  not  bound  to  deliver,  and  I  must  insist  on  its  being  done.     It 
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is  no  longer  my  interest  to  any  amount,  as  I  sold  the  contract  for 
five  per  cent,  profit ;  and  assured  the  purchaser  that  there  was  no 
doubt  of  its  being  complied  with  on  your  part ;  this  refusal  I 
could  not  have  believed  possible  ;  dont  omit  to  deliver  it.  I 
bought  it  at  first  more  to  accommodate  you  than  from  any  profit 
I  expected.     Yours,  Fra.  Dodge." 

Upon  the  trial,  the  plaintiff's  counsel  offered  to  examine  Francis 
Dodge,  Jr.,  one  of  the  firm  of  Davidson  and  Dodge,  as  a  witness, 
and  produced  an  instrument  in  writing  dated  the  16th  of  May, 
1835,  signed  by  Davidson  and  Dodge  on  one  part,  and  Francis 
Dodge,  (the  plaintiff,)  of  the  other  part,  rescinding  the  agreement, 
by  which  they  were  to  take  one  half  of  the  contract.  The  de- 
fendant objected  that  the  witness  appeared,  by  the  memorandum, 
to  be  interested ;  but  the  Court  overruled  the  objection,  and  he 
was  sworn  and  examined. 

Upon  this  evidence  the  defendant  prayed  the  Court  to  instruct 
the  jury  that  the  plaintiff"  could  not  recover,  because  no  part  of 
the  flour  was  delivered  at  the  time  of  the  bargain  ;  no  earnest 
money  paid,  and  no  note  or  memorandum,  in  writing,  of  the  bar- 
gain made  and  signed  by  the  parties  or  their  agents,  as  required 
by  the  17th  section  of  the  statute  of  frauds  and  perjuries. 

But  the  Court  (Cranch,  C.  J.,  contra,)  refused  to  give  the  in- 
struction ;  and  at  the  prayer  of  the  plaintiff's  counsel,  Mr.  Mar- 
buri/,  instructed  the  jury,  "  that  if  they  believe,  from  the  evidence, 
that  on  the  30th  of  March,  1835,  the  defendant  contracted  with 
the  plaintiff  to  sell  to  him  one  thousand  barrels  of  flour  at  $4.75 
per  barrel,  to  be  delivered,  half  on  the  20th  and  the  residue  on 
the  30lh  of  April  thereafter,  and  that  the  plaintiff,  in  the  presence 
of  the  defendant,  and  with  the  intent  to  reduce  the  terms  of  the 
said  contract  to  writing,  made  an  entry  in  his  book,  in  the  words 
following,"  (as  before  stated)  "  and  read  the  same  to  the  said  de- 
fendant, who  assented  to  the  correctness  of  the  said  entry  ;  and 
that  the  said  defendant  afterwards  addressed  letters  to  the  plain- 
tiff, signed  by  him,  referring  to  the  said  contract ;  "  (see  the  letters 
of  the  defendant  to  the  plaintiff',  of  the  6th  of  April  and  7th  of 
May,  1835,  as  above  recited,)  "  it  is  competent  for  the  jury  to 
connect  the  said  letters  with  the  written  entry  ;  and  the  same, 
taken  together,  constitute  legal  and  valid  evidence  of  a  written 
contract  in  conformity  with  the  requisitions  of  the  statute  of 
frauds. 

Cranch,  C.  J.,  stated  his  opinion  to  be  that  the  case  was  within 
the  statute  of  frauds  and  perjuries.  The  plaintiff"'s  memorandum 
in  his  book  is  not  signed  by  any  one,  and  the  defendant's  assent 
to  it  is  only  proved  by  oral  testimony  ;  so  that,  without  the  letters, 
the  case  is  clearly  within  the  statute.  The  letters  do  not  contain 
24* 
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ihe  whole  contract,  nor  do  they  refer  to  the  written  memorandum 
in  the  plaintiff's  book ;  with  which  the  letters  cannot  be  con- 
nected without  parol  testimony.     2  Kent's  Com.  511. 

The  Court  further  instructed  the  jury,  at  the  prayer  of  the 
plaint'ff's  counsel,  that  if  they  believed,  from  the  evidence,  that 
the  defendant,  residing  and  carrying  on  the  business  of  a  miller, 
at  Williamsport,  in  the  State  of  Maryland,  contracted,  on  the 
30th  of  March,  1835,  to  sell  to  the  plaintiff  one  thousand  barrels 
of  flour,  at  $4.75  per  barrel,  and  to  deliver  the  same  at  George- 
town, on  the  20th  and  30th  April  next  thereafter;  and  that  after- 
wards, at  the  request  of  the  defendant,  and  in  consequence  of  a 
breach  or  breaches  in  the  canal,  the  plaintiff  agreed  to  extend  the 
time  for  the  delivery  of  the  said  flour,  to  the  5th  and  15th  day  of 
May  next  thereafter,  and  that  the  defendant  neglected  and  refused 
to  deliver  the  said  flour  at  the  said  last-mentioned  limes,  then  the 
plaintiff  is  entitled  to  recover  in  this  action,  although  the  jury 
should  believe  that  the  navigation  of  the  said  canal  was  much 
obstructed  during  the  spring  of  the  year  1835,  and  the  defendant 
was  put  to  inconvenience  and  difBcully  in  executing  his  said  con- 
tract by  reason  thereof." 

Cranch,  C.  J.,  observed  that,  as  the  Court  had  overruled  his 
opinion  that  the  evidence  was  not  sufficient  to  take  the  case  out 
of  the  statute  of  frauds,  he  concurred  in  the  present  instruction. 

The  defendant's  counsel,  Mr.  R.  J.  Brent,  then  prayed  the 
Court  to  instruct  the  jury,  *'that  if  they  believe,  from  the  evi- 
dence, that  the  whole  of  the  one  thousand  barrels  of  flour,  or  any 
part  thereof,  was  {Qu.  ?  not)  on  hand  at  the  time  of  entering 
into  the  alleged  contract,  then  the  entire  contract  is  void,  and  the 
plaintiff  is  not  entitled  to  recover." 

Which  instruction  the  Court  refused  to  give. 

"Whereupon  the  defendant's  counsel  further  prayed  the  Court 
to  instruct  the  jury,  "  that  if  they  believe  that  Davidson  and 
Dodge  were  parties  in  the  original,  or  any  substituted,  contract, 
then  the  plaintiff  is  not  entitled  to  recover." 

Which  instruction  the  Court  also  refused  to  give. 

The  defendant's  counsel  then  moved  the  Court  to  instruct  the 
jury,  that  there  is  no  evidence  of  a  contract  to  deliver  five  hun- 
dred barrels  of  flour  on  the  5th,  and  five  hundred  on  the  15th  of 
May,  as  charged  in  the  declaration. 

Which  instruction  the  Court  (Thruston,  J.,  contra,)  also  re- 
fused to  give.  Cranch,  C.  J.,  concurred  in  this  refusal ;  his 
opinion  in  respect  to  the  statute  of  frauds  having  been  overruled 
by  the  Court,  as  aforesaid. 

To  these  refusals  of  the  Court  to  instruct  the  jury,  as  prayed 
by  the  defendant's  counsel,  and  to  the  instructions  given  at  the 
prayer  of  the  plaintiff's  counsel,  the  defendant  took  a  bill  of 
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exceptions.  The  jury  found  a  verdict,  in  favor  of  the  plaintiff, 
$681.25.  The  defendant  took  a  bill  of  exceptions,  and,  it  is 
understood,  applied  to  one  of  the  justices  of  the  Supreme  Court 
for  a  writ  of  error,  (which  he  could  not  have,  as  a  matter  of  right, 
because  the  verdict  was  for  less  than  $1,000,)  but  the  justice 
refused  to  award  it. 


James  Moore  v.  John  Waters. 

A  justice  of  the  peace  may  have  jurisdiction  of  a  matter,  incidentally,  of  which  he 
would  not,  if  it  were  the  principal  cause  of  action ;  therefore  he  may  liave  jurisdic- 
tion in  an  action  of  debt  upon  a  bond,  in  the  penalty  of  fifty  dollars,  conditioned 
that  if  a  certain  bay  mare  should  be  proved  not  to  be  the  property  of  J.  B.,  the  bond 
should  be  in  full  force,  otherwise,  void ;  and  thus  collaterally  try  the  title  to  the 
mare. 

Replevin  of  the  plaintiff's  property,  taken  by  the  defendant, 
who  was  a  constable,  under  and  by  virtue  of  a  fieri  facias  issued 
by  a  justice  of  the  peace  upon  a  judgment,  by  him  rendered,  in 
an  action  of  debt  upon  a  bond,  in  the  penalty  of  fifty  dollars,  the 
condition  of  which  was  that  if  a  certain  bay  mare  (described 
therein,)  should  be  thereafter  legally  proven  not  to  be  the  pro- 
perty of  James  Brown,  then  the  bond  to  be  in  full  force ;  other- 
wise, void. 

Mr.  Brent,  for  the  plaintiff,  contended  that  the  justice  had  no 
jurisdiction  to  try  the  title  to  the  mare,  which  was  the  only  matter 
tried  by  the  justice. 

Mr.  Bradley,  contra.  The  cause  of  action  is  a  debt  of  fifty 
dollars;  this  is  within  the  jurisdiction  of  the  justice,  and  he  can- 
not be  ousted  of  that  jurisdiction  by  reason  of  any  collateral  mat- 
ter which  may  come  in  question,  incidentally,  upon  the  trial. 

The  Court  (Morsell,  J.,  doubting,)  was  of  opinion  that  the 
justice  had  jurisdiction  of  the  cause.  The  bond  was  a  contract 
to  pay  $50,  upon  a  certain  event.  Whether  that  event  had  or 
had  not  occurred,  was  a  question  incidental  to  the  question 
whether  the  debt  was  due  or  not.  If  the  justice  admitted  impro- 
per evidence,  it  was  error,  but  could  not  oust  him  of  jurisdiction. 

Verdict  for  defendant. 


William  Johnson  v.  Frederick  Daws. 

In  an  action  for  maliciously  causing  tlic  plaintiff  to  be  arrested,  it  is  no  defence  that 
the  defendant's  oath  did  not,  in  law,  authorize  the  magisti'ate  to  grant  the  warrant, 
if  the  defendant  availed  himself  of  it  and  delivered  it  to  the  constable  to  be  exe- 
cuted, unless  the  oath  and  arrest  were  made  ignorantly,  and  without  malice. 

Action  upon  the  case,  for  maliciously  causing  the  plaintiff  to 
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be  arrested  and  imprisoned  for  ten  days,  without  probable  cause, 
upon  a  charge  of  felony. 

It  appeared,  in  evidence,  that  Mr.  Coote,  a  justice  of  the  peace, 
issued  his  warrant,  reciting  that  it  appeared  to  him,  by  the  infor- 
mation and  oath  of  Frederick  Daws,  the  defendant,  that  his  pro- 
perty, namely,  three  mares,  had,  within  two  days  last  past, 
strayed  from  the  commons  of  the  city  of  Washington,  or  been 
feloniously  stolen,  taken,  and  carried  away  out  of  the  city  of 
Washington ;  and  that  the  said  Frederick  Daws  had  probable 
cause  to  suspect,  and  did  suspect,  that  the  said  mares  were  con- 
fined in  the  premises  of  a  certain  William  Johnson,  (the  plaintiff,) 
in  the  said  county ;  therefore,  the  constable,  Madison  Jeffers,  was 
thereby  required,*  with  proper  assistance,  to  enter,  in  the  day- 
time, into  the  said  premises  of  the  said  William  Johnson,  and 
there  diligently  search  for  the  said  mares ;  and  if  the  same  or  any 
part  thereof  should  be  found,  upon  such  search,  to  bring  the  said 
mares  so  found,  and  also  the  body  of  the  said  William  Johnson, 
before  the  said  justice  or  some  other  justice  of  the  peace  of  the 
said  county,  to  be  disposed  of  and  dealt  with  according  to  law. 

The  warrant  was  executed,  and  the  plaintiff  arrested  on  the  3d 
of  October,  1835.  It  appeared,  also,  that  the  case  was  dismissed 
by  the  justice,  with  the  consent  of  the  complainant,  (the  present 
defendant,)  on  the  13lh  of  October,  1835.  This  suit  was  com- 
menced on  the  17th  of  the  same  month. 

The  warrant,  when  issued,  was  delivered  to  the  constable,  and 
the  defendant  went  with  him  to  show  and  identify  the  mares. 

Mr.  Bradley,  for  the  defendant,  prayed  the  Court  to  instruct 
the  jury,  that  the  oath,  as  stated  in  the  warrant,  did  not  authorize 
the  justice  to  issue  it;  and  therefore  the  defendant  is  not  liable. 

Which  instruction  the  Court  (Thruston,  J.,  doubling,)  refused 
to  give ;  but,  upon  the  prayer  of  Mr.  Bradley^  (the  defendant's 
counsel,) 

The  Court  {nem.  con.)  instructed  the  jury,  that  if,  from  the 
evidence,  they  should  be  of  opinion  that  the  defendant's  horses 
strayed,  or  were  stolen,  from  the  commons  of  the  city  of  Wash- 
ington ;  that  they  were  found  by  him  on  the  premises  of  the 
plaintifif,  and  by  him  there  confined;  that  the  defendant  de- 
manded them,  and  the  plaintiff  refused  to  deliver  them  ;  that 
thereupon  the  plaintiff  applied  to  the  justice  of  the  peace  for 
advice  and  direction  to  regain  his  said  property,  by  a  civil  reme- 
dy ;  that  the  justice  advised  him  to  make  the  affidavit ;  and  that, 
thereupon,  he  did  make  the  affidavit  upon  which  the  warrant  was 
issued,  under  which  the  horses  were  retaken  and  delivered  to  the 
defendant ;  and  the  defendant,  upon  being  called  upon,  said  he 
did  not  mean,  and  never  did  mean,  to  prosecute  the  plaintiff 
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criminally,  then  the  plaintiff  is  not  entitled  to  recover  in  this 
action.  See  Cohen  v.  Morgan,  6  D.  &  R.  8 ;  1  Har.  Dig.  295, 
S.  C. 

Verdict  for  plaintiff,  $25. 

Motion  in  arrest  of  judgment,  and  for  a  new  trial,  refused. 


Raphael  Semmes  et  al.  v.  William  Wilson. 

The  jury  cannot  infer  that  the  plaintiffs  agreed  to  run  the  risk  of  a  note's  being  a 
forgery,  because  it  was  passed  to  them  long  after  it  was  dishonored,  and  at  a  dis- 
count of  10  per  cent,  and  interest  less  than  its  nominal  amount. 

A  person  who  sells  a  note,  is  always  understood  as  affirming  that  it  is  what  it  purports 
to  be,  namely,  a  genuine  note. 

If  it  is  not  what  it  purports  to  be,  it  is  nothing,  and  may  be  treated  as  a  nullity ;  and 
it  is  not  material  whether  it  be  given  in  payment  of  an  antecedent  debt,  or  in  ex- 
change for  goods  immediately  sold  and  delivered  ;  or  to  be  sold  and  delivered  at  a 
subsequent  day. 

In  the  first  case,  it  would  be  no  payment ;  in  the  second  and  third  cases,  there  would 
be  a  total  failure  of  the  consideration ;  and  the  person  who  has  parted  with  his  pro- 
perty, in  expectation  of  a  consideration,  which  has  failed,  may  resort  to  his  original 
cause  of  action. 

To  enable  a  plaintiff,  who  has  received  from  his  debtor  a  forged  note,  in  payment  of  a 
precedent  debt,  to  recover  upon  his  original  cause  of  action,  it  is  not  necessary  for 
the  plaintiff  to  prove  that  the  defendant  knew  that  the  note  was  forged,  when  he 
passed  it  to  the  plaintiff,  or  that  he  passed  it  fraudulently. 

It  is  only  necessary  for  him  to  prove  that  the  note  was  forged,  and  was  passed  to  him 
by  the  defendant,  for  a  valuable  consideration,  after  it  was  dishonored. 

It  is  not  necessary  that  the  plaintiff  should  prove,  that  he  had  instituted  suits  against 
the  maker  and  indorser  of  the  note,  and  failed  to  recover  in  such  suits. 

He  has  a  right  to  establish  the  forgery  in  a  suit  directly  against  the  party  who  passed 
the  note  to  him. 

If  the  innocent  bona  fide  holder  of  a  forged  note,  which  he  has  received  for  a  valuable 
consideration,  passes  it  to  another  innocent  person,  bond  fide,  and  for  a  valuable 
consideration,  without  indorsing  it ;  although  not  liable  upon  the  note,  he  is  liable 
for  the  amount  he  has  received  for  it,  provided  the  other  party  has  not  been  guilty 
of  such  negligence  as  would  deprive  the  person  from  whom  he  received  the  note,  of 
his  remedy  against  prior  parties  who  might  be  liable  to  him,  and  has  given  notice 
and  offered  to  return  the  forged  paper  in  a  reasonable  time. 

The  person,  who  passes  away  a  forged  note  which  has  laid  a  long  time  dishonored  in 
his  hands,  is  not  wholly  free  from  blame  in  not  having  discovered  the  forgery  ;  and 
on  that  ground  may  be  liable  to  refund  to  the  person  to  whom  he  passed  it,  the  con- 
sideration which  he  received. 

Assumpsit,  for  lumber,  sold  and  delivered.  The  evidence  was, 
that  the  defendant,  in  payment  of  a  debt,  due  to  him,  received  a 
note  purporting  to  be  made  by  one  W.  Lancaster,  dated  Febru- 
ary 9,  1833,  for  $150,  at  60  days,  payable  to  and  indorsed  by  one 
Eleanor  Gardiner  in  blank;  and  due  on  the  10lh-13th  of  April, 
1833.  The  defendant  indorsed  it  in  blank,  and  put  it  into  a  bank 
for  collection.  It  was  not  paid  at  maturity,  and  the  defendant 
withdrew  it  from  bank,  erased  his  indorsement,  and  offered  it  to 
the  plaintiffs  for   $136.75,   payable  in  lumber.      The  plaintiffs 
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accepted  the  offer,  received  the  note,  and  gave  the  defendant  the 
following  due-bill : 

"  Due  William  Wilson  $136.75,  payable  in  lumber. 

"  $136.75.  Shepard  and  Mudd. 

"  May  27,  1833." 

Lumber  to  the  amount  of  ^179.94,  was  delivered  by  the  plain- 
tiffs to  the  defendant,  from  time  to  time,  as  he  wanted  it,  com- 
mencing on  the  28th  of  May,  and  ending  on  the  4th  of  October, 
1833. 

On  the  4th  of  January,  1834,  the  account  was  settled  by  credit- 
ing the  defendant  $136.75  for  the  note,  and  $43.19  in  cash  for 
the  balance. 

It  was  afterwards  discovered  that  the  note  was  a  forgery  ;  the 
names  of  the  maker  and  first  indorser  being  forged. 

The  defendant  was  ignorant  of  the  forgery  when  he  passed  it 
to  the  plaintiffs,  although  it  had  then  been  dishonored,  and  had 
laid  over,  at  least,  forty-four  days.  It  did  not  appear  that  the 
note  had  been  protested. 

Upon  the  trial,  Mr.  Bradley,  for  the  defendant,  prayed  the 
Court  to  instruct  the  jury 

That  if,  from  the  evidence,  they  should  be  of  opinion  that  the 
note  was  sold  by  the  defendant  to  the  plaintiffs,  long  after  it  be- 
came due,  at  ten  per  cent,  and  the  interest  less  than  the  real 
amount  of  the  note,  then  it  is  competent  for  them  to  infer  that 
the  said  discount  was  intended  to  cover  all  risks  upon  the  note, 
including  the  risk  of  its  being  forged. 

Which  instruction  the  Court  {nem.  con.)  refused  to  give. 

The  defendant's  counsel  then  prayed  an  instruction  to  the  jury, 
that  unless  they  should  believe,  from  the  evidence,  that  the  said 
note  was  a  forged  note,  and  that  the  forgery  was  known  to  the 
defendant  when  he  passed  it  to  the  plaintiffs,  and  not  known  to 
the  plaintiffs  ;  and  that  so  knowing  the  same,  the  defendant  fraud- 
ulently passed  the  said  note  to  the  plaintiffs,  after  the  same  had 
been  due  and  unpaid  for  the  space  of  nine  months  and  upwards; 
and  the  plaintiffs  paid  him  the  sum  of  $136.75,  being  the  amount 
due,  after  deducting  the  interest  and  ten  per  cent,  on  the  gross 
amount  of  the  note,  then  the  plaintiffs  are  not  entitled  to  recover. 

Which  instruction,  the  Court,  also,  {nem.  con.)  refused  to  give. 

The  counsel  for  the  defendant,  then  prayed  the  Court  to 
instruct  the  jury,  that  the  plaintiff  is  not  entitled  to  recover  in  this 
action,  unless  the  jury  shall  be  satisfied  by  the  evidence,  that  suits 
were  instituted  by  the  present  plaintiffs  against  the  drawer  and 
indorser  of  the  said  note ;  and  that,  in  such  suits,  the  plaintiffs 
failed  to  recover. 

Which  instruction,  the  Court  (Thruston,  J.,  contra,)  refused 
to  give. 
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The  verdict  being  for  the  plaintiff,  the  defendant's  counsel 
moved  the  Court  for  a  new  trial,  and  assigned  the  following 
reasons : 

1.  Because  the  Court  misdirected  the  jury  upon  the  questions 
of  law  submitted  to  them  on  the  part  of  the  defendant. 

2.  Because  the  Court  permitted  testimony  to  go  to  the  jury, 
after  the  same  had  been  objected  to  by  the  defendant,  to  prove 
the  forgery  of  the  names  of  the  maker  and  indorser  of  the  pro- 
missory note  offered  in  evidence  by  the  plaintiffs. 

3.  Because  the  Court  permitted  the  said  promissory  note  to  be 
given  in  evidence  to  the  jury. 

4.  Because  the  verdict  was  against  the  law,  and  against  the 
evidence. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court  (Thruston, 
J.,  absent,)  as  follows  ; 

The  first  prayer  required  the  Court  to  instruct  the  jury  that 
they  may  infer  that  the  plaintiffs  agreed  to  run  the  risk  of  the 
note's  being  a  forgery,  because  it  was  passed  to  them  long  after  it 
was  dishonored,  and  at  ten  per  cent,  (and  interest)  less  than  its 
nominal  amount ;  and  in  refusing  that  instruction,  it  is  said  the 
Court  erred. 

When  a  person  sells  a  note  he  is  always  understood  as  affirm- 
ing that  it  is  what  it  purports  to  be  ;  that  is,  that  it  is  a  genuine 
note.  If  it  is  not  what  it  purports  to  be  it  is  nothing,  and  may  be 
treated  as  a  nullity ;  and  it  is  not  material  whether  it  be  given  in 
payment  of  an  antecedent  debt,  or  in  exchange  for  goods  imme- 
diately sold  and  delivered,  or  to  be  sold  and  delivered  at  a  subse- 
quent day.  In  the  first  case  it  would  be  no  payment ;  in  the 
second  and  third  cases  there  would  be  a  total  failure  of  the  consi- 
deration ;  and  the  party  who  has  parted  with  his  property  in  ex- 
pectation of  a  consideration  which  has  failed,  may  resort  to  his 
original  cause  of  action. 

A  deduction  of  ten  per  cent,  and  interest  upon  a  dishonored 
note,  not  indorsed  by  the  party  who  offers  it  for  sale,  would  only 
justify  an  inference  that  the  party  who  purchased  it  had  agreed  to 
take  the  risk  of  the  responsibility  of  the  parties  whose  names 
appear  upon  the  note.  No  one  who  purchases  a  note  ever  thinks 
of  taking  upon  himself  the  risk  of  its  being  a  forgery ;  nor  does 
he  ask  the  vendor  whether  it  is,  as  it  purports  to  be,  a  genuine 
note.  The  question,  among  merchants,  would  be  deemed  an  in- 
sult. It  would  imply  that  the  vendor  knew  whether  it  was  or  not 
a  forgery  ;  and  that  if  it  was,  he  must  be  a  knave  to  offer  it.  He 
must  be  considered,  therefore,  as  offering  it  as  a  genuine  note; 
and  ten  per  cent,  is  a  moderate  discount  upon  a  dishonored  note, 
even  if  it  be  a  genuine  note  of  solvent  parlies. 
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The  longer  the  note  remained  in  the  hands  of  the  defendant 
after  it  was  dishonored,  the  greater  right  had  the  plaintiffs  to  sup- 
pose it  to  be  a  genuine  note  ;  for  it  would  be  reasonable  to  infer 
that  the  defendant  would  inquire  why  the  note  was  not  paid  at 
maturity  ;  and  that  if  it  were  not  genuine,  the  forgery  would  have 
been  discovered. 

The  plaintiff  could  not  suppose  that  the  defendant  intended  to 
sell  him  a  counterfeited  or  a  forged  note ;  and  as  the  defendant 
had  had  time  to  discover  the  forgery,  if  it  was  one,  the  plaintiff 
must  have  had  full  confidence  in  the  genuineness  of  the  note. 

Neither  the  length  of  time  since  the  note  became  payable,  nor 
the  rate  of  discount,  would  have  justified  the  jury  in  inferring  that 
the  plaintiffs  took  on  themselves  the  risk  of  the  note  being  forged. 
The  plaintiff  was  not  put  upon  inquiry,  by  the  defendant,  as  to 
the  genuineness  of  the  note ;  on  the  contrary,  the  length  of  time 
that  it  remained  in  the  hands  of  the  defendant,  after  it  was  dis- 
honored, tended  to  lull  him  into  security  upon  that  point. 

We  think,  therefore,  that  the  first  instruction  prayed  by  the  de- 
fendant, was  correctly  refused. 

The  second  instruction  prayed  by  the  defendant's  counsel  was, 
that  the  plaintiffs  were  not  entitled  to  recover  "unless  the  jury 
should  believe,  from  the  evidence,  that  the  said  note  was  a  forged 
note  ;  and  that  such  forgery  was  known  to  the  defendant  at  the 
time  he  passed  it  to  the  plaintiffs,  and  not  known  to  the  said  plain- 
tiffs, and  that  so  knowing  the  same,  the  defendant  fraudulently 
passed  the  said  note  to  the  plaintiffs  after  the  same  had  been  due 
and  unpaid  for  the  space  of  nine  months  and  upwards,  and  that  the 
plaintiffs  paid  him  the  sum  of  $136.75,  being  the  amount  due, 
after  deducting  the  interest  and  ten  per  cent,  on  the  gross  amount 
of  said  note." 

This  instruction  was  refused  by  the  Court,  because  they  were 
of  opinion  that  it  was  not  necessary  to  the  plaintiffs'  right  of  ac- 
tion, in  this  case,  that  they  should  prove  any  of  the  facts  stated  in 
this  second  prayer,  other  than  that  the  note  was  a  forged  note, 
and  passed,  by  the  defendant,  to  the  plaintiffs  for  a  valuable  con- 
sideration after  it  was  dishonored.  There  Avas  no  evidence  that 
nine  months  had  elapsed,  after  the  dishonor  of  the  note  before  it 
was  passed  to  the  plaintiffs.  The  note  fell  due  on  the  10th  -  13th 
of  April,  and  it  appears  from  the  due-bill  given  by  the  plaintiffs  to 
the  defendant  for  lumber,  that  it  was  passed  to  the  plaintiffs  on  the 
27th  of  May,  forty-four  days  after  it  fell  due. 

The  Court,  however,  do  not  deem  the  length  of  time  material ; 
except,  that  the  longer  it  was  the  less  excuse  had  the  defendant 
for  not  having  discovered  the  forgery. 

The  Court  is  still  of  the  opinion  that  the  plaintiffs'  right  to 
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recover  in  this  action,  does  not  depend  upon  their  proving  fraud 
in  the  defendant,  and  that  this  second  instruction  was  properly 
refused. 

The  third  instruction  prayed  by  the  defendant's  counsel,  was, 
"that  the  plaintiffs  are  not  entitled  to  recover  in  this  action  unless 
the  jury  shall  be  satisfied,  by  the  evidence,  that  suits  were  insti- 
tuted by  the  present  plaintiff's  against  the  drawer  and  indorser  of 
the  said  note,  and  that  in  such  suits  the  plaintiffs  failed  to  reco- 
ver." 

Among  the  cases  cited,  and  many  others  which  have  been  exa- 
mined, where  suits  have  been  brought  to  recover  money  paid 
upon  forged  instruments,  not  one  has  been  found  to  support  the 
doctrine  contained  in  this  prayer.  In  all  of  them  the  forgery  has 
been  primarily  and  directly  proved,  or  attempted  to  be  proved,  in 
the  action  against  the  party  who  passed  the  forged  paper  to  the 
plaintiff;  and  no  intimation  or  suggestion  that  there  should  be  a 
suit  first  brought  against  the  parlies  whose  names  were  forged. 

We  think  this  instruction  also  was  correctly  refused  ;  and  that 
the  plaintiffs  had  a  right  to  give  the  note  in  evidence,  and  to  prove 
the  forgery  in  this  action.  The  specific  grounds  alleged  for  a 
new  trial  are,  therefore,  overruled. 

But  there  is  a  general  allegation  that  the  verdict  was  against 
law  and  evidence. 

The  whole  evidence  is  not  stated,  but  we  believe  the  facts  which 
it  tended  to  prove  were  as  before  mentioned.  It  did  not  appear  at 
what  time  the  plaintiffs  first  discoveied  the  forgery,  nor  when  they 
first  gave  notice  of  it  to  the  defendant. 

It  seems  to  be  well  settled  by  the  cases  which  have  been  cited 
and  examined,  that  if  the  intiocent,  bond  fide,  holder  of  a  forged 
note  which  he  has  received  for  a  valuable  consideration,  passes  it 
to  another  innocent  person,  bond  fide,  and  for  a  valuable  consider- 
ation, without  indorsing  it,  although  not  liable  upon  the  note,  he  is 
liable  for  the  amount  he  has  received  for  it,  provided  the  other 
party  has  not  been  guilty  of  such  negligence  as  would  deprive  the 
person,  from  whom  he  received  the  note,  of  his  remedy  against 
prior  parties  who  might  be  liable  to  him,  and  has  given  notice, 
and  offered  to  return  the  forged  paper  in  a  reasonable  time.  See 
Jones  V.  Ride,  o  Taunt.  488 ;  Wilkinson  v.  Johnson,  3  B.  &  C. 
428 ;  S.  C.  5  D.  &  R.  403 ;  Fuller  v.  Smith,  1  Ryan  &  Moody, 
49;  S.  C.  1  Carringlon  &  Payne,  197;  Chilly  on  Contracts,  191, 
who  cites  the  above  cases;  Gloucester  Bank  v.  Salem  Bank,  17 
jNIass.  33 ;  Markle  v.  Hatfield,  2  Johns.  455 ;  Young  v.  Adams, 
6  Mass.  182  ;  Smith  v.  Chester,  1  T.  R.  654 ;  Price  v.  Neal,  3  Bur. 
1354  ;  Puckford  v.  Maxivell,  6  T.  R.  52  ;  Owenson  v.  Morse,  7  Id. 
64  ;  Bank  of  the  United  States  v.  Bank  of  Georgia,  10  Wheal.  333. 
VOL.  V.  25 
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In  Wilkinson  v.  Johnson,  5  D.  &  R.  411,  the  court  said,  "  And 
though,  where  all  the  negligence  is  all  on  one  side,  it  may,  perhaps, 
be  unfit  to  inquire  into  the  quantity,  yet  where  there  is  any  fault 
in  the  other  party,  and  that  other  party  cannot  be  said  to  be  wholly 
innocent,  he  ought  not,  in  our  opinion,  to  profit  by  the  mistake 
into  which  he  may,  by  his  own  prior  mistake,  have  led  the  other 
party ;  at  least,  if  the  mistake  is  discovered  before  any  alteration 
in  the  situation  of  any  of  the  other  parties ;  that  is,  while  the  reme- 
dies of  all  the  other  parties  entitled  to  remedy  are  left  entire,  and 
no  one  is  discharged  by  laches."  "  We  think  the  payment  in  this 
case  was  a  payment  by  mistake,  and  without  consideration,  to  a 
person  not  wholly  free  from  blame,  and  who  ought  not,  therefore, 
in  our  opinion,  to  retain  the  money." 

In  the  case  of  Fuller  v.  Smith,  1  Ryan  &  Moody,  49,  Abbot, 
C.  J.,  said  :  "  If  you  take  a  bill  without  indorsement,  you  cannot 
sue  the  person  from  whom  you  receive  it,"  (meaning,  no  doubt, 
upon  the  bill)  "  but  then  you  take  it  as  a  bill ;  but  here,  in  fact,  the 
instrument,  on  the  faith  of  which  the  money  was  advanced,  turns 
out  not  to  be  a  bill  of  exchange  as  it  was  represented,  being  alto- 
gether a  forgery ;  and  that  I  take  to  be  the  distinction." 

Chitly,  (on  Contracts,  191,)  says:  "  A  person  who  discounts  a 
forged  navy-bill,  bank-note,  or  similar  instrument,  for  another 
who  passed  it  to  him  without  knowledge  of  the  forgery,  may  re- 
cover back  the  money  as  paid  by  mistake.  In  such  case  also 
there  is  a  failure  of  the  consideration."  He  cites  the  cases  from 
5  Taunt.  488  ;  1  Ryan  &  Moody,  49  ;  3  B.  &  C.  428  ;  6  Taunt. 
76  ;  3  Burr.  1354. 

In  the  case  of  the  Bank  of  the  United  States  v.  The  Bank  of 
Georgia,  10  Wheat.  344,  Mr.  Justice  Story  says  :  "  Even  in  re- 
lation to  forged  bills  of  third  persons  received  in  payment  of  a 
debt,  there  has  been  a  qualification  ingrafted  on  the  general  doc- 
trine, that  the  notice  and  the  return  must  be  in  reasonable  time, 
and  any  neglect  will  absolve  the  payee  from  responsibility." 

In  the  case  of  The  Gloucester  Bank  v.  The  Salem  Bank,  the 
plaintiffs  had  received  forged  notes  purporting  to  be  notes  of  their 
own  bank,  and  paid  them  ;  and,  fifteen  days  afterwards,  gave 
notice  to  the  defendants  from  whom  they  had  received  them,  and 
then  brought  suit  to  recover  back  the  money. 

Parker,  C.  J.,  said,  "  The  true  rule  is  that  the  party  receiving 
such  notes"  (forged  bank-notes)  "  must  examine  them  as  soon  as 
he  has  opportunity  and  return  them  immediately  ;  if  he  does  not 
he  is  negligent ;   and  negligence   will  defeat  his  right  of  action. 

"  This  principle  will  apply  in  all  cases  when  forged  notes  have 
been  received  ;  but  certainly  with  more  strength  when  the  party 
receiving  them  is  the  one  purporting  to  be  bound  to  pay  ;  for  he 
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knows,  better  than  any  other,  whether  they  are  his  notes  or  not ; 
and  if  he  pays  them,  or  receives  them  in  payment,  and  continues 
silent  after  he  has  had  sufficient  opportunity  to  examine  them,  he 
should  be  considered  as  having  adopted  them  as  his  own." 

In  the  present  case,  it  has  been  before  observed  that  it  does  not 
appear  when  the  forgery  was  first  discovered,  nor  at  what  time 
the  plaintiffs  gave  notice  of  the  forgery  to  the  defendant. 

If  the  plaintiffs  kept  the  note  a  long  time  without  inquiry,  it  may 
have  been  that  they  were  lulled  into  security  by  the  defendants 
having  kept  the  note  so  long  after  it  was  dishonored ;  and  if  there 
was  negligence  on  their  part,  there  was  at  least  as  much  (we 
think  more)  on  the  part  of  the  defendant.  And  we  should  say, 
with  the  Court  of  King's  Bench  in  Wilkinson  v.  Johnson,  (5  I). 
&  R.  411.)  "  We  think  the  payment,"  by  the  plaintiffs,  "  in  this 
case,  was  a  payment  by  mistake,  and  without  consideration,  to  a 
person  not  wholly  free  from  blame,  and  who  ought  not,  there- 
fore, in  our  opinion,  to  retain  the  money." 

We  think,  therefore,  the  motion  for  a  new  trial  must  be  over- 
ruled. 

Judgment  for  the  plaintiff. 


John  B.  Nevett  v.  Washington  Berry. 

In  an  action  of  trover  for  negroes,  the  plaintiff  may  give  evidence  of,  and  recover, 
damages  beyond  the  value  of  the  properry  converted. 

If  the  vendor  states,  under  his  seal,  that  he  has  bargained,  sold,  and  delivered  the  pro- 
perty to  the  vendee,  the  vendor  in  an  action  of  trover  by  the  vendee  for  the  pro- 
perty, is  estopped  to  deny  the  delivery ;  and  such  an  instrument  is  evidence  of 
property  in  the  vendee  at  the  time  of  the  conversion.  If,  after  the  conversion,  the 
parties  enter  into  a  new  contract  respecting  a  part  of  the  property,  which  is  there- 
upon delivered  to  the  vendee,  such  new  contract  and  delivery  are  not  evidence  of 
the  performance  of  the  first  contract  on  the  part  of  the  vendor ;  nor  of  relinquish- 
ment of  damages  for  such  conversion ;  unless  the  vendee  received  such  portion  of 
the  property  as  a  compliance  with  the  original  contract,  and  intended  by  so  receiv- 
ing it  to  relinquish  his  claim  for  damages  for  the  previous  conversion. 

Trover  for  forty-nine  slaves,  sold  by  the  defendant  to  the 
plaintiff,  by  the  following  bill  of  sale  : 

"For  and  in  consideration  of  one  dollar  to  me  in  hand  paid, 
the  receipt  of  which  I  hereby  acknowledge,  and  the  further  sum 
of  eighteen  thousand  seven  hundred  and  seventy-four  dollars  to 
be  to  me  well  and  truly  paid  on  or  before  the  first  day  of  Novem- 
ber next,  I  have  bargained,  sold,  and  delivered  to  John  B.  Nevett 
of  Mississippi,  (planter,)  the  following  negro  slaves,  to  wit,  Jo, 
Winson,  Shedrack,"  (&c.  &c.,  naming  forty-nine  slaves,)  "and 
all  their  children  under  three  years  and  six  months  of  age,  they 
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being,  in  part,  all  the  negroes  now  residing  on  my  estate,  formerly 
owned  by  the  late  Rinaldo  Johnson  ;  which  said  negroes  I  war- 
rant sound  in  body  and  mind,  and  slaves  for  life,  with  the  excep- 
tion of  Rachel,  whom  I  only  warrant  a  slave  for  ten  years  from 
this  date.  I  further  agree  to  deduct  out  of  the  moneys  to  be  paid 
me  on  the  first  of  November  as  above,  the  price  of  any  of  said 
negro  or  negroes  which  may  die  before  that  time.  In  witness,  I 
have  put  my  hand  and  seal,  this  twenty-fourth  day  of  June,  in  the 
year  of  our  Lord  1835.     Washington  Berry."     [seal.] 

On  the  trial,  Mr.  R.  S.  Coxe,  for  the  plaintiff,  offered  to  give 
evidence  of  damage  incurred  by  the  plaintiff  upon  the  faith  of  the 
sale  ;  such  as  the  charter  of  a  vessel  to  carry  the  negroes  to  the 
South,  demurrage,  &;c. 

Mr.  Brent,  for  the  defendant,  objected  that  such  damages  can- 
not be  given  in  evidence  in  trover. 

The  Court,  however,  (Thruston,  J.,  contra,)  permitted  the 
evidence  to  be  given. 

Mr.  Brent  then  objected  that  the  contract  was  executory,  and 
did  not  pass  the  title  ;  and  that  the  negroes  had  never  been  deli- 
vered to  the  plaintiff,  and  that  it  appears  by  the  contract  that  they 
were  not  to  be  delivered  until  November  ;  so  that  neither  the  title 
nor  the  right  of  possession  was  ever  in  the  plaintiff.  Jackson  v. 
Clark,  3  Johns.  424. 

Mr.  Coxe,  contra.  The  defendant,  by  the  bill  of  sale,  under 
his  seal,  has  solemnly  acknowledged  that  he  had  "  bargained,  sold, 
and  delivered,"  the  negroes,  and  he  cannot  now  deny  it.  The 
money  was  to  be  paid  on  the  first  of  November,  but  the  sale  and 
delivery  were  complete  on  the  24th  of  June. 

The  Court  {nem.  con.)  was  of  opinion  that  the  defendant  could 
not  deny  the  delivery,  having  solemnly  acknowledged  it  by  his 
deed  ;  that  the  payment  was  a  matter  of  mutual,  but  not  depend- 
ent, covenant ;  that  the  sale  was  complete,  and  the  property  and 
possession  vested  in  the  plaintiff. 

Mr.  Brent,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury  that,  if  they  believe  from  the  evidence,  that  the  defendant 
contracted  to  sell,  and  did  sell  to  the  plaintiff  sundry  negroes,  and 
afterwards  refused  to  comply  with  his  said  contract,  and  that 
while  the  negroes  were  yet  in  the  possession  of  the  defendant,  he 
applied  to  the  plaintiff  to  withdraw  from  the  said  sale  several  of 
the  said  negroes,  at  the  prices  to  be  paid  for  the  same  by  the 
terms  of  the  original  contract,  and  that  the  plaintiff  did  agree  to 
the  said  proposition ;  and  thai  the  defendant  did  deliver  to  the 
plaintiff,  and  the  plaintiff  did  accept  the  residue  of  the  said  ne- 
groes, and  pay  for  the  same  according  to  the  terms  of  the  said 
original  contract ;  then  the  said  original  contract  has  been  per- 


MARCH   TERM,  1837.  293 

Bradley  v.  Eliot. 

formed  so  far  as  the  plaintiff  has  not  agreed  to  rescind  the  same, 
and  the  plaintiff  is  not  entitled  to  recover  in  this  action. 

But  the  Court  (nem.  con.)  refused  to  give  the  instruction. 

Mr.  Coxe,  for  the  plaintiff,  then  prayed  the  Court  to  instruct 
the  jury,  that  the  contract  executed  by  the  defendant  under  dale 
of  the  24th  of  June,  1835,  given  in  evidence  by  the  plaintiff",  in 
law  amounted  to  an  actual  sale  of  the  negroes  therein  mentioned, 
and  they  became  the  property  of  the  plaintiff.  And  if  the  jury 
should  believe,  from  the  aforesaid  evidence,  that  the  plaintiff"  did 
on  or  about  the  5lh  of  November,  1835,  demand  the  delivery  of 
the  said  negroes,  which  the  defendant  refused  to  deliver,  but  re- 
tained possession  of  the  same  against  the  will  and  assent  of  the 
plaintiff,  such  refusal  to  comply  with  such  demand  is  sufficient 
evidence  from  which  the  jury  may  and  ought  to  find  the  defend- 
ant guilty  of  the  conversion  charged  in  the  declaration  ;  and  the 
evidence  of  the  subsequent  delivery,  by  the  defendant,  of  the  said 
negroes,  or  some  of  them,  can  only  operate  to  mitigate  the  dama- 
ges which  the  plaintiff  is  entitled  to  recover  ;  and  that  if  the  jury 
shall  believe  from  the  said  evidence  that  the  plaintiff  did  not  accept 
the  said  delivery  as  a  compliance  with  the  said  original  contract, 
and  intend  thereby  to  relinquish  his  claim  for  damages  sustained 
by  such  illegal  detention  by  the  defendant,  the  acceptance,  if 
proved,  does  not  amount  to  a  release  of  said  damages. 

Which  instruction  the  Court  gave,  (nem.  con.) 

Mr.  Brent  then  prayed  the  Court  to  instruct  the  jury  that  the 
plaintiff  could  not  in  law  recover  in  damages  more  than  the  value 
of  the  negroes  at  the  time  of  the  conversion. 

But  the  Court  (jiem.  con.)  refused. 

Verdict  for  the  plaintiff,  $750. 


W.  A.  Bradley,  use  of  E.  B.  Caldwell,  use  Bank  of  Wash- 
ington, V.  Samuel  Eliot,  Jr. 

If,  after  judgment,  an  entry  be  made  on  the  clerk's  docket,  intimating  that  the  judg- 
ment is  for  the  use  of  a  third  person,  the  Court  will  not  interfere  to  order  it  to  be 
stricken  out,  after  the  term  in  which  the  judgment  was  rendered. 

An  action  was  entered  at  April  term,  1821,  in  the  name  of  W. 
A.  Bradley,  for  the  use  of  E.  B.  Caldwell  against  Samuel  Eliot, 
Jr.,  who  confessed  judgment  at  the  return  term  of  the  writ. 

On  the  17th  of  December,  1835,  the  clerk  wrote  in  the  margin 
these  words  :  "  Use  of  the  Bank  of  Washington,  says  J.  Hellen, 
Esq.,  17th  December,  1835." 

Mr.  R.  S.  Coxe,  for  the  plaintiff,  moved  the  Court  to  order 
25* 
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those  words  to  be  stricken  out  or  erased  from  the  docket,  they 
having  been  written  without  the  authority  of  the  Court. 

The  Court  (Thruston,  J.,  absent,)  refused  to  interfere,  and 
discharged  the  rule. 


Lessee  of  the  Bank  of  the  United  States  v.  John  P.  Van 

Ness  and  William  Jones. 

On  the  26th  of  October,  1801,  after  Congress  had,  by  the  Act  of  the  27th  of  February, 
1801,  exercised  exclusive  l%islation  over  the  District  of  Columbia,  the  chancellor 
of  Maryland  had  jurisdiction  to  decree  a  conveyance,  by  an  infant,  of  lands  in  that 
district,  in  pursuance  of  a  contract  made  by  the  ancestor  of  the  infant ;  the  suit,  for 
a  specific  performance,  having  been  commenced  before  Congress  had  exercised  such 
exclusive  legislation. 

The  chancellor  of  Maryland,  on  the  26th  of  October,  1801,  decreed  that  the  infant, 
Marcia  Burns,  should,  in  a  certain  event,  by  W.  M.  D.,  her  guardian  ad  litem,  con- 
vey to  J.  P.  v.,  the  purchaser,  the  property  in  question. 

Upon  the  happening  of  the  event,  a  deed,  purporting  to  be  from  the  infant  by  her  guard- 
ian, and  concluding  thus:  "In  witness  whereof  the  said  Marcia,"  (the  infant,)  by 
W.  M.  D.,  her  guardian  in  this  case,  hath  hereunto  set  her  hand  and  seal  the  day 
and  year  before  mentioned,"  was  signed  by  the  said  W.  M.  D.,  "guardian  of  the 
said  Marcia  Burns,"  and  sealed  with  his  seal.  The  commissioner  who  took  the 
acknowledgment  certified  that  the  said  W.  M.  D.  acknowledged  the  instrument  to 
be  "  his  act  and  deed  as  guardian  as  aforesaid,  and  thereby  the  act  and  deed  of  the 
said  Marcia." 

Held,  that  this  deed,  thus  signed,  sealed,  delivered,  acknowledged,  and  duly  recorded, 
was  a  good  and  sufficient  execution  of  the  decree ;  and  a  good  deed  to  pass  the  title 
to  the  purchaser  ;  and  that  if  it  be  not,  yet  by  the  Act  of  Maryland  of  1785,  c.  72, 
§  14,  the  decree  itself  stands  as  a  conveyance. 

Ejectment,  for  lots  6  and  7  in  the  square  226  in  the  city  of 
Washington. 

Upon  the  trial  the  plaintiffs  offered  in  evidence  an  exemplifica- 
tion of  the  record  of  the  proceedings  and  decree  of  the  chancellor 
of  Maryland  in  a  suit  by  Isaac  Polock  v.  Marcia  Burns,  the  in- 
fant heir  at  law  of  David  Burns,  deceased,  for  the  specific  execu- 
tion of  a  contract  entered  into,  in  writing,  in  the  lifetime  of  the 
said  David  Burns,  for  the  sale  of  sundry  house  lots  in  the  city  of 
Washington  to  the  said  Isaac  Polock  ;  in  which  suit,  which  was 
commenced  on  the  17th  of  May,  1800,  the  chancellor,  on  the  1st 
of  November,  1800,  decreed  that  upon  the  complainant's  securing 
to  the  satisfaction  of  the  chancellor  the  sum  of  £10,471  ISs,  Id.,  to 
be  paid  on  the  17th  of  April,  1804,  with  interest  annually,  the  de- 
fendant, by  W.  M.  D.,  her  guardian,  should  convey  to  the  com- 
plainant, Isaac  Polock,  in  fee,  certain  lots  in  Washington,  parti- 
cularly described  in  the  decree,  and  including  the  lots  now  in 
controversy. 

On  the  15th  of  May,  1801,  the  complainant,  Polock,  filed  a 
petition  for  a  commission  to  certain  persons  to  value  certain  lands. 
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which  he  offered  lo  mortgage  as  security  for  the  purchase-inoney  ; 
which  commission  was  issued  on  the  26th  of  May,  1801,  and  re- 
turned on  the  21st  of  October,  1801. 

On  the  26lh  of  October,  1801,  the  chancellor,  being  satisfied  of 
the  sufficiency  of  the  security  offered,  decreed,  with  consent  of  all 
the  parties,  that,  upon  the  complainant's  executing  the  mortgages, 
and  paying  up  the  interest,  "the  defendant,  Marcia  Burns,  by 
William  Mayne  Duncauson,  her  guardian,  shall  execute  a  con- 
veyance to  the  complainant,  Isaac  Polock,  and  his  heirs,  as 
directed  by  the  decree  in  this  cause,  passed  on  the  first  day  of 
November  last." 

On  the  12th  of  January,  1802,  a  deed  was  executed  by  the 
guardian,  William  M.  Duncauson,  to  Polock,  of  the  lots  mentioned 
in  the  decree.  It  purported  to  be  a  deed  from  Marcia  Burns,  by 
her  guardian,  W.  M.  D.,  to  Isaac  Polock,  in  fee,  and  recited  the 
substance  of  the  proceedings  and  decree ;  and  averred  that  the 
security  had  been  approved,  the  mortgages  duly  executed,  and  the 
interest  paid  up.  It  concluded  thus  :  "  In  witness  whereof  the 
said  Marcia  Burns,  by  William  M.  Duncauson,  her  guardian  in 
this  case,  hath  hereunto  set  her  hand  and  seal  the  day  and  year 
above  written."  It  was  signed  "William  M.  Duncauson,  guard- 
ian of  Marcia  Burns,"  and  was  sealed. 

The  commissioner,  Alexander  White,  Esq.,  who  took  the 
acknowledgment,  certified  that  said  William  M.  Duncauson, 
guardian  of  Marcia  Burns,  as  aforesaid,  acknowledged  the 
instrument  to  be  "  his  act  and  deed  as  guardian  as  aforesaid,  and 
thereby  the  act  and  deed  of  the  said  Marcia."  The  deed  was 
duly  recorded. 

The  plaintiffs  claimed  title  under  this  deed. 

The  defendant's  counsel,  3Ir.  Marbury  and  Mr.  R.  S.  Coxe, 
objected  to  the  admission  in  evidence  of  the  record  of  the  pro- 
ceedings and  decree  in  the  case  of  Polock  v.  Burns]  and  con- 
tended that  after  the  27th  of  February,  1801,  when  Congress 
began  to  exercise  exclusive  legislation  over  the  district,  the  Chan- 
cellor of  Maryland  could  not  pass  any  decree  which  should  affect 
lands  in  the  district.  That  although  the  suit  was  commenced 
before  this  part  of  the  district  was  completely  severed  from  the 
State  of  Maryland,  yet  no  decree,  passed  after  that  separation, 
could  be  executed  here,  except  in  the  manner  provided  in  the 
13th  section  of  the  Act  of  the  27lh  February,  1801,  "  concerning 
the  District  of  Columbia,"  namely,  by  execution  issuing  from  this 
Court  upon  an  exemplication  of  the  record  of  the  proceedings  in 
the  suit  in  the  Court  of  Chancery  of  Maryland.  That  the  decree 
could  not  operate  here  propria  vigore. 

The  deed  from  Duncauson  to  Polock  was  also  objected  to,  on 
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the  ground  that  the  guardian's  aiilhorily  had  ceased  by  the  trans- 
fer of  the  jurisdiction  from  the  State  of  Maryland  to  the  United 
States ;  for  the  same  reason  that  letters  of  administration  taken 
out  in  Maryland  before  the  separation,  did  not  authorize  the 
administrator  to  sue  in  this  Court  after  the  separation.  Sears  v. 
Femvickj  1  Cranch,  259. 

It  was  also  contended,  that  the  deed  was  not  executed  in  the 
name  of  the  infant,  Marcia  Burns,  but  in  Duncauson's  own 
name  ;  he  signed  his  own  name  only,  and  affixed  his  own  seal 
only,  and  acknowledged  it  to  be  his  own  deed  only,  —  not  the 
deed  of  the  infant.  An  attorney  who  executes  and  acknowledges 
a  deed  for  his  principal,  must  execute  and  acknowledge  it  in  the 
name  of  his  principal,  not  in  his  own  name  for  his  principal. 
Clarke  v.  Courtney,  5  Peters,  320. 

Mr.  Redbi,  contra,  cited  the  Maryland  Act  of  1773,  c.  7,  §  1, 
by  which  it  is  enacted  that  "  persons  under  age,"  "  seized  of  any 
lands,"  &c.,  "  bound  by  an  agreement  to  convey ;  "  "  on  a  suit 
for  specific  performance  or  execution  of  such  agreement,  shall,  by 
direction  of  the  court  of  chancery,"  "  convey  and  assure  any 
such  lands,"  &c.,  "  in  such  manner  as  the  Court  shall,  by  such 
order,  direct,  to  any  other  person  or  persons ;  and  such  convey- 
ances and  assurances  shall  be  as  good  in  law  as  if  such  infant " 
"  were  of  age." 

He  cited  also  the  Maryland  Act  of  October,  1778,  c.  22,  §  2, 
by  which  it  is  enacted  that  infants,  in  such  cases,  shall  "  be  bound 
and  concluded  by  any  deed  or  deeds,  conveyance  or  convey- 
ances, assurance  or  assurances,  made  by  their  guardian  or  guard- 
ians, (to  be  appointed  by  the  said  Court,)  in  pursuance  of  the 
order  of  the  Court  of  Chancery,  and  such  deed,"  &c.,  "  so  made, 
shall  be  as  good  and  effectual  in  law,  as  if  such  infant  or  infants 
were,  at  the  time  of  making  thereof,  of  full  age,  and  had  exe- 
cuted the  same." 

The  Court  {nem.  con.)  overruled  the  objections,  being  of  opi- 
nion that  the  Court  of  Chancery  of  Maryland  liad  jurisdiction 
and  authority  to  pass  the  decree  of  the  26th  of  October,  1801. 

The  Court,  also,  (Cranch,  C.  J.,  doubting,)  was  of  opinion, 
that  the  deed  of  the  12th  of  January,  1802,  made  by  the  guard- 
ian, was  a  good  execution  of  the  decree,  and  passed  the  legal  title 
to  Polock. 

The  Court  was  also  of  opinion,  {nem.  con.)  that  if  that  deed 
did  not  convey  the  legal  title  of  the  lots  to  Polock,  the  decree 
itself,  under  the  JNIaryland  Act  of  1785,  c.  72,  §  14,  stands  as  a 
conveyance,  and  passed  the  title. 

One  of  the  demises  laid  in  the  declaration  was  by  the  heirs  of 
Benjamin  Stoddert,  under  which  the  plaintiff  offered  in  evidence 


MARCH  TERM,  1837.  297 

Bradley  v.  Knox  and  McKee. 

two  deeds  from  Isaac  Polock  to  Charles  Lowndes  ;  one  from 
Charles  Lowndes  to  Walter  Smith,  in  trust,  and  one  from  Walter 
Smith  to  Benjamin  Stoddert.  To  the  admission  of  which  deeds 
the  defendant  objected,  on  the  ground  that  the  last-mentioned 
deed  was  not  made  in  conformity  with  the  terms  of  the  trust. 

But  the  Court  [nem.  con.)  overruled  the  objection,  and  the 
deeds  were  read  in  evidence. 

The  verdict  was  for  the  plaintiffs. 

The  defendants  took  their  bills  of  exception,  and  carried  the 
cause  to  the  Supreme  Court,  where  the  judgment  was  aflirmed  on 
the  22d  of  January,  1839. 


W.  A.  Bradley  v.  Charles  Knox  and  Reddick  McKee. 

An  action  at  law  will  not  lie  by  an  indorsee  against  a  remote  indorser  of  a  promissory 
note,  made  and  indorsed  in  Virginia,  although  made  payable  at  the  North- West 
Bank  of  Virginia,  by  whose  charter,  notes  "  made  negotiable  "  at  that  bank,  arc 
put  upon  the  footing  of  bills  of  exchange  ;  and  although  it  should  be  put  in  circu- 
lation as  a  negotiable  instrument,  and  deposited  in  the  bank  for  collection,  before  it 
became  payable ;  and  should  be  regularly  protested,  and  regular  notice  given  to  the 
parties. 

An  intermediate  indorser  of  such  a  note  is,  therefore,  a  competent  witness  to  invali- 
date the  note. 

The  rule,  that  a  party  to  an  instrument  shall  not  be  permitted  to  discredit  it  by  his 
testimony,  is  applicable  only  to  mercantile  negotiable  paper,  which  a  promissory 
note,  made  and  indorsed  in  Virginia,  is  not. 

Assumpsit,  by  an  indorsee  against  a  remote  indorser  of  a  pro- 
missory note,  made  by  Reddick  McKee,  agent  of  The  Wheeling 
Cotton  Manufacturing  Company,  dated  at  Wheeling,  March  22, 
1834,  at  60  days,  for  $4,000,  payable  to  the  order  of  Richard 
Simmes  at  the  North-West  Bank  of  Virginia,  without  defalcation, 
for  value  received,  and  signed  "  R.  McKee,  agent  Wheeling  Cot- 
ton Manufacturing  Company."  Indorsed  by  Ricliard  Simmes, 
Knox  &  McKee,  M.  Nelson,  and  W.  B.  Atterbury.  The  note 
was  regularly  demanded,  and  protested,  and  due  notice  given  to 
the  defendants. 

The  defendant,  McKee,  was  taken  ;  but  the  other  defendant, 
Knox,  was  not. 

Upon  the  trial  of  the  issue  against  McKee,  Messrs.  Brent  Sf 
Brent,  counsel  for  the  defendant,  moved  the  Court  to  instruct  the 
jury,  "that  if  they  shall  believe,  from  the  evidence,  that  the  note 
was  made  and  indorsed  by  the  defendant,  in  the  State  of  Virginia, 
and  was  made  payable  at  the  North-Western  Bank  of  Virginia,  in 
the  said  State,  then  the  plaintiff  is  not  entitled  to  recover  in  this 
action  against  the  defendant  as  indorser  of  the  said  note." 
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Which  instruction  the  Court  (Thruston,  J.,  not  sitting  in  the 
cause,)  gave;  it  appearing  that  there  were  several  intermediate 
indorsers  between  the  plaintiff  and  the  defendant.  (See  5  Rand. 
40,  45 ;  Id.  335,  and  4  Leigh,  116 ;  and  see  also  the  charter  of 
that  bank  in  1817,  by  which,  notes,  "made  negotiable"  at  that 
bank,  are  put  upon  the  footing  of  bills  of  exchange.) 

Mr.  Bradley,  for  the  plaintiff,  then  moved  the  Court  to  instruct 
the  jury,  that  if,  from  the  evidence,  they  should  be  of  opinion, 
that  the  said  note  was  made  payable  at  the  North-Western  Bank  of 
Virginia,  and  put  into  circulation  as  a  negotiable  instrument ;  and 
that  it  was  deposited  in  the  said  bank  before  it  became  due,  and 
was  given  to  take  up  and  renew,  and  used  to  take  up  and  renew 
a  note  for  a  similar  amount  drawn  and  indorsed  by  the  same  par- 
ties, and  that  when  it  became  due,  demand  of  payment  was  regu- 
larly made  at  the  said  bank  and  refused,  and  that  the  said  note 
was  regularly  protested,  and  notice  thereof  given  to  the  indorser, 
then  the  plaintiff  is  entitled  to  recover. 

Verdict  for  the  defendant. 

The  plaintiff  took  a  bill  of  exceptions,  but  has  not  prosecuted  a 
writ  of  error. 


W.  A.  Bradley  v.  Reddick  McKee. 


The  proceedings  of  a  corporation  aggregate  may  be  given  in  evidence  against  a  party, 
not  a  member  of  the  corporation,  altliough  there  should  be  no  evidence  that  such 
notice  of  the  meeting,  as  the  charter  requires,  had  been  given. 

A  promissory  note,  signed  by  A.  B.  as  agent  of  an  incorporated  manufacturing  com- 
pany, does  not,  upon  the  face  of  it,  import  a  personal  obligation ;  and  it  is  not 
incumbent  on  the  defendant  to  show  his  authority  to  make  such  a  note ;  nor  the 
extent  of  his  powers;  nor  that  the  money  was  applied  to  the  use  of  the  company  ; 
nor  that  he  declared  it  was  for  their  use ;  the  burden  of  proof,  in  such  case,  is  upon 
the  plaintiff. 

If,  at  the  date  of  the  note,  or  at  the  time  it  became  payable,  the  company  had  ceased 
to  do  business  as  a  company,  the  corporation  was  not  thereby  dissolved,  nor  the 
defendant  thereby  rendered  personally  responsible  upon  the  note  ;  and  if,  after  the 
making  of  such  note,  the  corporate  property  was  sold  by  the  company,  who  ceased 
to  do  business  as  a  corporation,  and  tlie  stockholders  made  a  distribution  of  the 
effects  of  the  corporation,  and  apportioned  the  debts  due  by  the  company  to  be  paid 
by  such  individual  stockholders,  the  corporation  did  not  thereby  cease  to  exist,  but 
was  capable  of  being  bound  by  such  a  note. 

If  it  was  tlie  usage  and  custom  of  the  banks  and  exchange-brokers  in  that  part  of  the 
country  where  the  note  was  made  and  indorsed,  to  discount  such  paper  at  one  per 
cent,  for  sixty  days,  and  to  charge  an  additional  premium  of  from  a  half  of  one  per 
cent,  to  one  per  cent,  for  exchange  on  Eastern  paper,  when  such  paper  was  loaned, 
and  to  charge  the  like  discount  and  premium  for  the  renewal  of  the  notes  given 
therefor ;  such  a  transaction,  if  bond  fide  and  not  intended  as  a  cloak  for  usury,  is 
not  usurious. 

"Whether  the  transaction  was  bond  fid(\  and  not  intended  as  a  cloak  for  usury,  is  a 
question  of  fact  to  be  left  to  the  jury  under  all  the  circumstances  of  the  ease. 

If  a  note  be  given  by  a  person,  bond  fide,  as  agent  of  an  incorporated  manufacturing 
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company,  for  a  loan  of  money  to  the  company,  and  the  same  was  known  to  the 
person  who  discounted.it,  at  the  time  of  his  discounting  it,  the  agent  is  not  person- 
ally liable  upon  the  note. 

Assumpsit  against  the  maker  of  the  note  mentioned  in  the  pre- 
ceding case,  which  was  in  this  form  : 

"  Wheeling,  March  22d,  1834. 

"  Sixty  days  after  date,  I  promise  to  pay  to  the  order  of  Richard 
Simmes,  at  the  North-Western  Bank  of  Virginia,  $4,000,  without 
defalcation,  for  value  received.  R.  McKee,  Agent 

$4,000.  Wheeling  Cotton  Manufacturing  Company." 

Indorsed  —  Richard  Simmes,  Knox  &  McKee,  M.  Nelson, 
W.  B.  Atterbury. 

Upon  the  trial,  Mr.  Brent,  for  the  defendant,  contended  that  he 
was  the  regularly  appointed  agent  of  the  Wheeling  Cotton  Manu- 
facturing Company,  incorporated  by  the  legislature  of  Virginia, 
and,  as  such,  authorized  to  make  the  note  ;  that  it  was  made  for 
the  company,  and  legally  bound  them  ;  and  that  it  was  not  his 
private,  individual  act.     Rathburn  v.  Budlong,  15  Johns.  1. 

Mr.  Brent  offered  to  read  to  the  jury  the  minutes  of  the  pro- 
ceedings of  a  meeting  of  the  company,  (proved  by  a  witness  to 
be  such,)  at  which  the  defendant  was  appointed  agent. 

Mr.  Bradley  objected  that  the  books  of  the  company  are  not 
evidence  against  a  stranger.  Starkie  on  Ev.  Part  2,  page  298. 
That  there  was  no  evidence  that  ten  days'  notice  of  the  meeting 
had  been  given,  as  required  by  the  charter. 

Mr.  Brent,  contra,  relied  upon  the  opinion  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of  The  Bank  of  the  United 
States  V.  Dandridge,  12  Wheat.  69 ;  that  the  law  "  presumes  that 
every  man,  in  his  private  and  official  character,  does  his  duty 
until  the  contrary  is  proved ;  it  will  presume  that  all  things  are 
rightly  done,  unless  the  circumstances  of  the  case  overturn  this 
presumption,  according  to  the  maxim,  omnia  prcBSumuntur  rite  et 
solemniter  esse  acta,  donee  probetur  in  contrarium."  "  That  per- 
sons acting  publicly,  as  officers  of  the  corporation,  are  to  be  pre- 
sumed rightfully  in  office;  acts  done  by  the  corporation,  which 
presuppose  the  existence  of  other  acts  to  make  them  legally 
operative,  are  presumptive  proofs  of  the  latter,"  &c. 

The  Court  overruled  the  objection,  and  permitted  the  evidence 
to  go  to  the  jury. 

Mr.  Brent,  for  the  defendant,  then  offered  to  read  to  the  jury 
the  deposition  of  M.  Nelson. 

Mr.  Bradley,  for  the  plaintiff,  objected  that  the  witness  was 
one  of  the  intermediate  indorsers,  and  could  not  be  permitted  to 
discredit  the  note  which  he  had  indorsed.  Caion  v.  Lenox, 
5  Rand.  32. 
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Mr.  Brent  replied  that  Ihe  rule  was  only  applicable  to  mercan- 
tile negotiable  paper,  which  this  Court  has  just  decided  this  note 
not  to  be.  Blagg  v.  Phenix  Insurance  Co.  3  Wash.  C.  C. 
Rep.  7.  And  the  plaintiff  had  cross-examined  the  witness,  and 
therefore  cannot  now  object  to  his  competency.  Harrison  v. 
Courtald,  1  Russ.  &  Milne,  428. 

The  Court  overruled  the  objection,  and  the  deposition  was 
read. 

Mr.  Bradley  then  contended  that  the  note  is  not,  on  its  face, 
a  company  note,  but  purports  to  be  the  individual  note  of  the 
defendant ;  and  that  the  burden  of  proof  is  on  him  to  show  his 
authority  to  bind  the  company  by  such  a  note.  White  v.  Skinner, 
13  Johns.  308,  311 ;  Randall  v.  Van  Vechten,  19  Id.  60. 

3Ir.  Brent,  contra.  The  plaintiff  produces  a  note  signed  by 
the  defendant,  as  agent  of  the  company,  and  the  defendant  proves 
that  he  was  their  agent ;  the  burden  of  proof  is  now  on  the  plain- 
tiff to  show  that  the  defendant  is  personally  liable.  Theobald  on 
Agency,  333 ;  Wyman  v.  Gray,  7  Har.  &  Johns.  409 ;  2  Kent, 
Com.  614. 

Whereupon,  Mr.  Bradley,  for  the  plaintiff,  moved  the  Court  to 
instruct  the  jury  that  the  note  upon  which  this  suit  is  brought 
imports,  upon  its  face,  a  personal  obligation,  and  the  defendant  is 
personally  liable  therefor,  unless  they  shall  find,  from  the  evi- 
dence, that  the  defendant  was  authorized  to  bind  the  Wheeling 
Cotton  Manufacturing  Company  by  such  contract,  declared  their 
names,  and  professed  to  act  for  them  in  the  execution  of  it ;  and 
signed  the  same  in  pursuance  and  performance  of  his  said  au- 
thority. 

Which  instruction  the  Court  refused  to  give. 

Mr.  Bradley  then  further  moved  the  Court  to  instruct  the  jury, 
that  the  said  corporation  is  but  an  agent,  exercising  only  delega- 
ted authority ;  that  all  agents  appointed  by  it  must  act  Avithin  the 
object  and  scope  of  the  charter  of  the  said  company ;  that  the 
appointment  of  such  sub-agent  must  be  clearly  proved,  and  the 
extent  of  his  powers,  in  the  particular  matter,  clearly  defined  ; 
and  if  the  jury  shall  be  satisfied,  by  the  evidence,  that  the  promis- 
sory note,  in  the  declaration  mentioned,  was  given  for  a  loan  of 
money,  they  must  further  find  that  it  was  for  a  loan  of  money  to 
the  said  company,  for  its  corporate  objects,  and  that  the  defend- 
ant was  fully  authorized  to  obtain  such  loan,  and  to  bind  the  said 
company,  by  his  signature  to  the  said  note,  and  declared,  or  it 
was  understood  between  the  lender  and  such  agent,  that  it  was 
for  the  use  of  the  said  company  ;  otherwise,  the  defendant  is  per- 
sonally liable. 

Which  instruction  the  Court  also  refused  to  give. 
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3Ir.  Bradley  then  further  moved  the  Court  to  instruct  the  jury, 
that,  if  from  the  evidence  they  shall  be  of  opinion,  that  on  the 
22d  day  of  March,  1834,  or  at  any  time  before  that  day,  or  before 
the  24th  day  of  May,  1834,  the  Wheeling  Cotton  Manufacturing 
Company  had  ceased  to  do  business  as  a  company,  or  had  sold 
all  the  property  of  the  company,  and  ceased  to  do  business  as  a 
company  or  corporation,  then  the  said  corporation  was  dissolved, 
and  the  defendant  is  personally  and  individually  responsible  on 
the  note  upon  which  this  suit  is  brought. 

Which  instruction  the  Court  also  refused  to  give. 

Mr.  Bradley  then  further  moved  the  Court  to  instruct  the  jury, 
that,  if  from  the  evidence  they  shall  find,  that,  in  the  summer  of 
1834,  after  the  making  of  the  said  promissory  note,  the  corporate 
property  of  the  company  was  all  sold  by  the  said  company  ;  that 
the  said  company  ceased  to  do  business  as  a  corporation,  and  the 
stockholders  therein  made  a  distribution  of  the  effects  of  the  said 
corporation,  and  apportioned  the  debts  due  by  the  said  company, 
to  be  paid  by  such  individual  stockholders,  then  there  is  nobody 
in  esse  which  can  be  sued  as  the  principal,  or  which  the  defend- 
ant, as  agent,  could  make  responsible  by  the  signature  to  the  said 
note,  and  he,  the  defendant,  is  personally  responsible  therefor. 

Which  instruction  the  Court  also  refused  to  give. 

Mr.  Bradley  then  further  moved  the  Court  to  instruct  the  jury, 
that  if  from  the  evidence  they  shall  be  of  opinion,  that,  in  the 
years  1833  and  1834,  and  for  a  long  lime  before,  it  was  the  usage 
and  custom  of  the  banks  and  exchange-brokers,  in  that  part  of 
the  State  of  Virginia  in  which  the  town  of  Wheeling  is,  to  dis- 
count paper  at  and  after  the  rate  of  one  Der  cent,  for  sixty  days ; 
and,  in  addition  thereto,  to  charge  a  premium  for  exchange  on 
eastern  paper,  varying  from  an  half  to  one  per  cent,  when  eastern 
paper  was  loaned  ;  and  also  to  charge  the  same  discount  and 
premium  for  the  renewal  of  the  notes  given  therefor;  and  that 
the  said  transaction  was  bo?id  fide,  and  not  intended  as  a  cloak 
for  usury,  this  case  was  not  usurious. 

31r.  Brent,  contra,  cited  New  York  Firemen'' s  Insurance  Co.  v. 
Ely,  2  Cowen,  705. 

But  the  Court  gave  the  instruction. 

3Ir.  Bradley  then  moved  the  Court  to  instruct  the  jury,  that,  if 
they  shall  be  of  opinion  from  the  evidence  that  the  consideration 
given  for  the  promissory  note  upon  which  this  suit  is  brought, 
was  a  loan  negotiated  by  William  B.  Atterbury  to  the  Wheel- 
ing Cotton  Manufacturing  Company,  by  Reddick  M'Kee,  agent 
thereof,  or  by  any  other  person  acting  on  behalf  of  the  said  com- 
pany ;  and  that  the  terms  of  the  said  loan  were  one  per  cent,  for 
sixty  days'  discount  for  forbearance,  and  one  half  per  cent,  for 
VOL.  V.  26 
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exchange  on  eastern  funds ;  and  that  such  was  the  usage  and 
custom  of  the  banks  and  exchange-brokers  in  that  part  of  the 
country  where  the  said  loan  was  made,  in  the  years  1833  and 
1834 ;  and  that  the  same  rate  of  discount  and  premium,  or  com- 
mission, was  charged  upon  each  renewal  of  such  loans,  then  the 
said  contract  was  bond  fide,  and  not  usurious.  Comyn  on  Usury, 
133,  134,  135. 

Which  instruction  the  Court  refused  to  give. 

Mr.  Brent,  for  the  defendant,  then  moved  the  Court  to  instruct 
the  jury,  that  upon  the  whole  evidence  the  plaintiff  is  not  entitled 
to  recover  in  this  action,  even  if  the  defendant  had  no  authority 
to  bind  the  company. 

Which  instruction  the  Court  refused  to  give. 

But  upon  the  motion  of  the  defendant's  counsel,  instructed  the 
jury,  that  if  they  believe  from  the  evidence  that  the  note,  on 
which  this  suit  is  brought,  was  given  by  the  defendant  bond  fide 
as  agent  for  the  Wheeling  Cotton  Manufacturing  Company,  for  a 
loan  of  money  to  the  said  company,  and  that  the  same  was  known 
to  the  said  Atterbury  at  the  time  he  discounted  the  said  note,  the 
plaintiff"  is  not  entitled  to  recover  in  this  action.  New  York  Fire- 
men's  Insurance  Company  v.  Ely,  2  Cowen,  703. 

Mr.  Brent,  for  the  defendant,  cited  Theobald  on  Agency,  803, 
337 ;  Long  v.  Colburn,  11  Mass.  97  ;  Ballou  v.  Talbot,  16  Mass. 
461 ;  Harper  v.  Little,  2  Greenleaf,  14 ;  2  Kent's  Com.  631. 

Mr.  Bradley  cited  2  Livermore,  247  ;  Buffum  v.  Chadivick, 
8  Mass.  103 ;  Odiorne  v.  Maxey,  13  Mass.  178  ;  Batty  v.  Cars- 
well,  2  Johns.  48 ;  Thatcher  v.  Dinsmore,  5  Mass.  299. 

Verdict  for  defendant.  The  plaintiff  took  bills  of  exception, 
but  has  not  prosecuted  a  writ  of  error. 


Charles  Worthington's  Lessee  v.  John  and  Margaret 

Etcheson. 

In  ejectment,  the  death  of  the  lessor  of  the  plaintiff  cannot  be  taken  advantage  of 
upon  the  general  issue. 

To  show  possession  in  tlie  lessor  of  the  plaintiff,  who  was  a  purchaser  at  a  sale  under 
a  decree  of  foreclosure,  it  is  sufficient  to  show  that  the  mortgagor  was  in  possession 
until  his  death  ;  and  a  lease  for  life,  made  by  the  mortgagor,  is  evidence  of  his  pos- 
session, although  the  lease  be  not  recorded. 

When  the  defendant  is  a  disseizor  and  intruder,  he  is  not  entitled  to  notice  to  quit. 

If  the  tenant  for  his  own  life,  die,  and  his  heir  enter,  the  heir  is  a  disseizor  and  in- 
truder. 

The  plaintiff  was  a  purchaser  of  the  property  at  a  sale  under  a 
decree  of  foreclosure  of  a  mortgage  made  by  John  Threlkeld, 
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who  had  made  a  lease  for  life  to  one  Riffle,  but  the  lease  was  not 
recorded,  and  therefore  operated  only  as  a  lease  from  year  to 
year,  at  the  will  of  the  parties.  Riffle  died,  and  the  defendant 
Margaret  was  his  daughter  and  heir  at  law,  and  upon  the  death 
of  her  father,  entered  upon  the  property. 

Mr.  Redin,  for  the  defendants,  contended  that  the  plaintiff  could 
not  recover  because  his  lessor,  Charles  Worlhington,  is  dead. 

The  Court,  however,  said  that  the  death  could  not  be  taken 
advantage  of,  upon  the  general  issue. 

The  (Court,  Cranch,  C.  J.,  giving  no  opinion,)  said  that  in 
order  to  show  possession  in  the  lessor  of  the  plaintiff,  it  was  suffi- 
cient for  the  plaintiff  to  show  possession  in  Threlkeld,  and  his 
death. 

The  counsel  for  the  defendants  contended  that  the  plaintiff 
could  not  recover  without  showing  notice  to  the  defendants  to 
quit ;  but 

The  Court  decided  that  the  defendants  were  to  be  considered 
as  intruders ;  and  therefore  not  entitled  to  such  notice. 

Verdict  for  plaintiff. 

^ 

Negro  Sally  Moody  v.  Azariah  Fuller. 

An  officer  of  the  United  States,  being  the  bond  fide  owner  of  a  slave  in  Fortress  Mun- 
roe,  a  place  within  the  United  States,  but  not  within  the  jurisdiction  of  any  one  of 
the  States,  and  removing  thence  with  his  family  to  the  city  of  Washington  in  tlie 
District  of  Columbia,  to  reside  therein,  and  bringing  his  slave  with  him,  cannot 
lawfully  sell  such  slave  within  three  years  after  such  removal  and  importation ;  and 
such  slave,  by  such  importation  and  sale,  becomes  free. 

Petition  for  freedom. 

Mr.  Bradley,  for  the  defendant,  prayed  the  Court  to  instruct 
the  jury  that  if,  from  the  evidence,  they  shall  be  of  opinion  that 
Andrew  B.  McLean  was  the  bond  fide  owner  of  the  petitioner, 
and,  while  such  bond  fide  owner,  resided  as  an  officer  of,  and  in 
the  employment  of  the  United  States,  for  a  series  of  years,  at 
Fortress  Munroe,  within  the  territory  of  the  United  States,  and 
not  within  the  hmits  of  any  State  of  this  Union,  and  brought  her 
from  the  said  territory  into  the  District  of  Columbia,  with  his 
family,  when  he  removed  here  to  reside  ;  then,  although  the  jury 
shall  further  find  that  the  petitioner  Avas  sold  within  three  years 
after  such  removal  into  the  said  district,  she  is  not  entitled  to  her 
freedom  under  such  removal  'and  sale,  unless  they  shall  further 
find  that  such  residence  at  said  Fortress  Munroe  was  intended  to 
defeat  or  avoid  the  law  prohibiting  the  importation  of  slaves. 

But  the  Court  [nem.  con.)  refused  to  give  the  instruction. 

Mr.  Dermoit,  for  the  petitioner.  Mr.  Bradley,  for  the  defend- 
ant. 
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United  States  v.  Charles  Columbus. 

An  indictment,  charging  that  the  defendant  kept  "  a  certain  unlawful,  disorderly,  and 
ill-governed  liouse,"  "  as  a  common  tavern,"  "  without  license,"  "  and  kept  a  com- 
mon tippling  house,"  and  therein  openly  sold  spirituous  liquors  to  all  persons  call- 
ing for  tiie  same,  and  allowed  the  same  to  be  drunk  in  and  about  the  house  at  all 
times  both  at  day  and  night  and  on  Sundays ;  and  permitted  certain  idle  and  ill- 
disposed  persons  to  assemble  and  continue  drinking  and  tippling,  to  the  common 
nnisance,  &c.,  is  a  good  indictment,  at  common  law,  for  keeping  a  disorderly  house. 
And  evidence,  that  the  defendant  kept  an  open  house  for  selling  spirituous  liquors, 
and  that  such  liquors  were  sold  to  other  persons  than  boarders  and  lodgers,  and 
that  the  house  was  kept  open,  and  such  liquors  there  sold,  on  Sundays  and  at  late 
hours  of  the  night,  that  persons  intoxicated  were  seen  in  and  coming  out  of  the 
house  drunk  and  disorderly,  is  sufficient  to  support  the  indictment.  The  Court  will 
not  permit  counsel  to  argue  to  the  jury  against  an  instruction  given  in  the  cause. 

The  indictment  was  in  these  words  ; 

District  of  Columbia,  Washington  county,  to  wit :  The  jurors 
of  the  United  States  for  the  county  aforesaid  upon  their  oath  pre- 
sent, that  Charles  Columbus,  late  of  the  county  aforesaid,  yeo- 
man, on  the  fifteenth  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  thirty-six,  at  Washington  county  aforesaid, 
and  on  other  days  and  times  between  that  day  and  the  day  of 
taking  this  inquisition,  with  force  and  arms,  kept  a  certain  un- 
lawful, disorderly,  and  ill-governed  house  in  the  city  of  Washing- 
ton in  the  said  county,  as  a  common  tavern,  without  any  lawful 
authority  or  license  therefor,  did  take  upon  himself  to  keep  and 
maintain  ;  and  the  said  house  did  then  and  there,  at  the  days  and 
times  aforesaid,  keep  as  a  common  tippling-house ;  and  did 
therein  openly  sell  spirituous  liquors  to  all  persons  calling  for  the 
same,  and  allow  the  same  to  be  drunk  by  such  persons,  in  and 
about  his  said  house  at  all  times,  both  at  day  and  at  night,  and 
on  all  days,  both  Sundays  and  other  days  ;  and  did  permit  certain 
idle  and  ill-disposed  persons,  to  the  jurors  aforesaid  unknown,  to 
assemble  together  in  his  said  house,  and  then  and  there  continue 
drinking  and  tippling,  to  the  common  nuisance  of  the  good  peo- 
ple of  the  United  States,  to  the  evil  example  of  all  others,  the 
corruption  of  the  public  morals,  and  against  the  peace  and  go- 
vernment of  the  United  States. 

F.  S.  Key,  United  States  Attorney,  District  Columbia. 

To  this  indictment  the  defendant  demurred,  first,  because  it 
docs  not  aver  that  the  defendant  kept  a  common  disorderly  house  ; 
and,  second,  because  it  charges  the  keeping  a  tavern  without 
license,  but  does  not  aver  that  he  kept  a  common  tavern. 

All  the  precedents,  the  defendant's  counsel  said,  use  the  word 
"  common  ;  "  a  siuizlc  instance  of  disorder  is  not  sufficient.  Mes^ma 
v.  Phrsrni,  2  Ld.  llaym.  1197  ;  8  Chitty's  Cr.  Law,  678;  1  Rus- 
sell on  Crimes,  oOO. 
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Mr.  Key,  United  States  Attorney,  contra,  contended  that  it  was 
sufficiently  averred  to  be  a  common  disorderly  house.  The  in- 
dictment charges  that  the  defendant  undertook  to  keep  a  dis- 
orderly house  as  a  common  tavern  without  authority  therefor,  and 
did  keep  the  same  as  a  common  tippling-house,  and  therein  sold 
spirituous  liquors  to  all  persons  calling  for  the  same,  to  be  drunk 
in  and  about  the  house  at  all  times,  day  and  night,  Sundays  and 
other  days ;  and  permitted  idle  and  ill-disposed  persons  there  to 
assemble  and  continue  drinking  and  lipphng  to  the  common  nui- 
sance, &c.  The  offence  charged  is  the  keeping  of  a  common  dis- 
orderly tippling-house. 

The  Court  (Cranch,  C.  J.,  doubting,)  overruled  the  demurrer ; 
being  of  opinion  that  it  sufficiently  appears  in  the  indictment,  that 
the  offence  charged  is  the  keeping  of  a  common  disorderly  house. 

Upon  the  trial,  Mr.  Key  prayed  the  Court  to  instruct  the  jury. 

That  if  they  believe,  from  the  evidence,  that  the  defendant  kept 
an  open  house  in  the  city  of  Washington  for  selling  spirituous 
liquors,  and  that  such  liquors  were  sold  and  drunk  in  the  said 
house  to  other  persons  than  boarders  and  lodgers  ;  and  that  the  said 
house  was  kept  open  on  Sundays,  and  such  liquors  there  sold  and 
drunk  by  such  persons  on  Sundays,  and  also  at  late  hours  of  the 
nights  both  of  Sundays  and  other  days  ;  and  that  persons  intoxi- 
cated were  seen  in  said  house  and  coming  out  of  said  house  at 
late  hours  of  the  night,  drunk  and  disorderly,  such  evidence  is 
.sufficient  to  support  the  indictment. 

Which  instruction  the  Court  gave,  having,  yesterday,  in  the 
absence  of  Cranch,  C.  J.,  given  a  similar  instruction  in  the  case 
of  The  United  States  v.  Bede,  published  in  the  National  Intelligen- 
cer of  the  23d  of  June,  1837.1 

Mr.  W.  L.  Brent,  for  the  defendant,  being  about  to  argue  to 
the  jury  against  the  instruction  just  given,  was  stopped  by  the 
Chief  Judge,  and  informed  that  the  Court  could  not  permit  him 


1  In  the  case  of  the  United  States  v.  Bede,  the  indictment  •was  in  the  same  form  as 
that  of  the  United  States  v.  Columbus. 

The  following  is  the  instruction  moved  by  Mr.  Key,  and  given  by  the  Court  in  the 
absence  of  Cranch,  C.  J. 

"  That  if  the  jury  believe  from  the  evidence  that  the  traverser  kept  a  public  and 
open  shop  in  this  city,  in  which  he  sold  liquors  to  persons  not  lodgers  or  boarders  in 
his  house,  at  times  to  persons  who  were  drunk,  at  times  to  persons  who  came  in  drunk, 
and  drank  there,  and  went  out  drunk ;  sometimes  to  persons  who  came  out  and  went 
away  from  his  house  in  a  noisy  manner  and  sky-larking  in  the  streets ;  that  his  shop 
was  generally  kept  open  on  Sundays,  and  that  persons,  not  lodgers  or  boarders,  bought 
and  drank  spirituous  liquors  in  the  sliop,  on  Sundays  ;  and  that  he  had  no  accommo- 
dations for  travellers  or  boarders,  neither  beds  nor  stables  for  such  accommodation  : 
and  that  he  had  no  license  for  keeping  a  public  house  from  the  corporation  ;  then  the 
charge  of  the  indictment  is  sustained." 

26* 
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to  argiic  the  point  of  law  to  the  jury  against  the  instruction  which 
the  Court  had  given  to  them. 

Mr.  Brent  contended,  that  as  he  had  not  asked  the  opinion  of 
the  Court  upon  that  point,  he  was  not  precluded  from  arguing  it 
to  the  jury.  That  in  criminal  cases  the  jury  are  judges  of  the  law 
as  well  as  of  the  fact,  and,  therefore,  the  law  ought  to  be  argued 
to  them. 

Cranch,  C.  J.,  observed,  that  this  Court  had  always  refused  to 
permit  counsel  to  argue  the  question  of  law  after  it  had  been  de- 
cided by  the  Court,  in  the  cause.  That  the  jury  has  a  right  to 
find  a  general  verdict,  which  includes  the  question  of  law  as  well 
as  of  fact ;  but  the  jury  has  no  right  to  decide  the  question  of  law, 
disconnected  from  the  fact.  That  this  point  had  been  decided 
early  in  the  existence  of  this  Court,  upon  full  argument;  and  that 
such  had  been  the  uniform  decision  and  practice  of  the  Court 
from  its  commencement,  more  than  thirty  years  ago. 

Mr.  Breni  then  prayed  the  Court  to  instruct  the  jury,  that  not- 
withstanding they  might  be  of  opinion,  from  the  evidence,  that 
the  tavern  of  the  defendant  was  kept  open  on  Sunday,  the  selling 
of  liquor  (in  a  legal  point  of  view)  upon  Sunday,  is  no  more  an 
offence  for  which  the  defendant  could  be  indicted  than  the  selling 
upon  any  other  day,  according  to  the  laws  and  Constitution  of 
Maryland  as  in  force  in  this  part  of  the  District  of  Columbia. 

Which  instruction  the  Court  (Thruston,  J.,  absent,)  refused  to 
give. 

Verdict,  guilty. 


Francis  Markoe  and  Wife  v.  Virgil  Maxcy  and  James  Ches- 
ter, Jr.,  and  George  W.  Hughes  and  Wife  v.  The  Same. 

When  property  is  conveyed  in  trust  for  the  sole  and  separate  use  of  the  wife  dur- 
ing the  term  of  her  life;  and  after  the  expiration  of  such  term,  for  the  use  of  such 
person  or  persons  and  for  such  purpose  as  she,  by  her  last  will  and  testament,  shall 
appoint  and  direct ;  and  in  default  of  such  appointment,  to  the  use  of  her  next  of 
kin  and  personal  representatives  ;  a  court  of  equity  cannot  authorize  the  trustees  to 
convey  the  property  to  the  husband,  upon  a  bill  filed  by  him  and  his  wife  against 
the  trustees,  for  that  purpose. 

These  were  bills  in  equity  by  husband  and  wife  against  trus- 
tees ;  stating,  that  before  marriage,  the  wife  conveyed  certain 
personal  property  to  the  defendants  in  trust  for  the  sole  and  sepa- 
rate use  of  the  wife.  That  she  is  desirous  to  settle  it  all  on  her 
husband,  and  has  requested  the  trustees  to  convey  it  to  him  ac- 
cordingly, but  they  refuse  because  they  have  not  the  power,  under 
the  trust,  to  do  so. 
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The  trustees,  by  their  answer,  admit  the  facts  of  the  bill,  but 
deny  that  they  can,  under  the  trust,  convey  the  property  abso- 
lutely to  the  husband. 

The  trust  is,  "  to  and  for  the  use  and  benefit  of  the  said  Mary 
G.  Maxcy,  for  and  during  the  term  of  her  natural  life.  And  if 
the  said  Mary  G.  Maxcy  shall,  at  any  time  hereafter,  marry,  then 
that  she  may  have  and  enjoy,  and  take  the  use  and  profits  of  the 
aforesaid  property,  for  and  during  the  term  aforesaid,  to  her  solo 
and  separate  use,  and  not  to  be  subject,  in  any  manner,  to  the 
control  or  debts  of  her  husband  ;  and  from  and  after  the  expira- 
tion of  the  term  aforesaid,  then  in  trust  to  and  for  the  use  of  such 
person  and  persons,  and  for  such  purpose  as  the  said  Mary  G. 
Maxcy,  by  her  last  will  and  testament,  or  by  any  instrument  of 
writing,  in  the  nature  of  a  last  will  and  testament,  shall  appoint 
and  direct;  and  in  default  of  such  appointment,  then  to  the  use 
of  such  person  or  persons  as,  at  the  time  of  the  death  of  the  said 
Mary  G.  Maxcy,  may  be  her  next  of  kin  and  personal  representa- 
tives ;  "  and  in  further  trust  that  the  trustees  might,  at  her  request, 
and  in  their  discretion,  sell  the  property,  and  re-invest  the  j)ro- 
ceeds  in  other  property,  "  to  be  held  subject  to  the  aforesaid 
trusts,  and  with  the  like  power  of  disposition,"  with  full  power, 
at  her  request,  "  to  change  the  nature  of  the  trust  property  and 
securities,  whenever,  and  as  often  as  it  shall  become  necessary 
and  expedient  so  to  do." 

The  case  was  submitted  to  the  Court  without  argument,  and, 
after  great  consideration. 

The  Court  (Thruston,  J.,  absent,)  was  of  opinion  that  the 
wives  had  no  power  to  convey  but  by  last  will  and  testament,  or 
by  an  instrument  in  the  nature  of  a  last  will  and  testament,  as 
provided  for  in  the  deed  of  trust ;  and  that  the  Court  could  not 
enable  them  to  do  so. 

See  2  Kent's  Com.  163,  165,  166,  170,  and  the  cases  by  him 
cited.  Lowry  and  Wife  v.  Tlernan  and  Williamson,  2  Har.  & 
Gill,  84-40;  Methodist  Episcopal  Church  v.  Jacques,  2  Johns. 
Ch.  Rep.  90,  102,  103  to  113 ;  and  Eioing-  v.  Smith,  8  Desau- 
sure,  417.  See,  also,  Sperling-  v.  Rochfort,  8  Ves.  170  ;  Chesslyn  v. 
Smith,  8  Id.  183 ;  Frederic  v.  Hartivell,  1  Cox,  193 ;  Burford  v. 
Street,  16  Ves.  135  ;  Pybus  v.  Smith,  3  Bro.  C.  C.  346  ;  Newman  v. 
Cartony,  3  Id.  346,  note ;  Socket  v.  Wray,  4  Id.  483 ;  Anderson 
V.  Dawson,  15  Ves.  536 ;  Richards  v.  Chambers,  10  Id.  580  ; 
Reid  V.  Shergoold,  10  Id.  370 ;  Lee  v.  Muggeridge,  1  Vesey  & 
Beames,  118  ;  Fetliplace  v.  Gorges,  1  Ves.  Jun.  46  ;  S.  C.  3  Bro. 
C.  C.  8 ;  Rich  v.  Coclcell,  9  Ves.  369 ;  Fenner  v.  Taylor,  1  Si- 
mons, 169 ;  Methodist  Episcopal  Church  v.  Jacques,  1  Johns.  Ch. 
Rep.  450 ;  same  case,  3  Id.  77 ;  Lancaster  v.  Dolan,  1  Rawle, 
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231,  248 ;  Acton  v.  White,  1  Simons  &  Stuart,  429 ;  Ritchie  v. 
Broadbent,  2  Jac.  &  Walk.  456,  and  the  case  of  Gullan  v.  Trim- 
bey^  in  a  note ;  Howard  v.  Damiani,  2  Id.  458 ;  Ball  v.  Mont- 
g-omeri/,  2  Ves.  199 ;  Rich  v.  Cockell,  9  Id.  369 ;  West  v.  West, 
3  Rand.  373 ;  Emery  v.  Neighbor,  2  Halsted,  142. 


BoWEN    &   DoWLING   V.    G.    W.    HoAVARD   ct  al. 

A  judgment  of  a  justice  of  the  peace  cannot  be  seized  and  sold  under  a  fieri  facias 
issued  by  a  justice  of  the  peace. 

BowEN  &  DowLiNG  filed  their  bill  in  equity  for  an  injunction 
to  prevent  the  present  defendant,  Howard,  from  issuing  execution 
against  them,  upon  a  judgment  for  ^33.50,  which  he  had  reco- 
vered against  them,  and  which  they  had  paid  and  satisfied  to  one 
Thomas  Lloyd,  who  purchased  the  judgment  at  a  sale  thereof, 
by  a  constable  who  had  seized  it  upon  di.  fieri  facias  issued  by  one 
against  the  said  Howard,  and  sold  it  under  that  execution. 
These  facts  being  stated  in  the  bill,  an  injunction  was  granted  by 
the  Chief  Judge,  in  vacation,  on  the  2d  of  November,  1833. 

The  bill  was  taken  for  confessed,  for  want  of  the  answer  of  the 
defendants,  and  upon  the  complainants'  motion  for  a  decree  for  a 
perpetual  injunction. 

The  Court,  (Thruston,  J.,  absent,)  upon  considering  the  bill, 
was  of  opinion  that  the  judgment  could  not  be  seized  and  sold 
under  a  fieri  facias  against  the  creditor  in  the  judgment,  and 
dissolved  the  injunction ;  whereupon  the  complainants  dismissed 
their  bill. 
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United  States  v.  William  Hudland. 

A  witness,  upon  cross-examination,  is  not  to  be  questioned  as  to  any  fact,  tending  to 
disgrace  him,  wliich  the  party  would  not  be  permitted  to  prove  aliunde. 

Indictment  for  assault  and  battery. 

Mr.  Semmes,  for  the  defendant,  in  cross-examining  John  Dixon, 
a  witness  for  the  United  States,  asked  him  whether  he  had  been 
indicted  for  treason. 

The  Court  interposed,  and  said  that  this  Court,  after  argument, 
had  lately  decided,  in  Washington,  that  a  witness  should  not,  in 
cross-examination,  be  asked  a  question  as  to  any  fact,  tending  to 
disgrace  him,  which  the  party  would  not  be  permitted  to  prove 
aliunde. 

Verdict,  not  guilty. 


John  West  v.  The  Columbian  Insurance  Company. 

In  a  voyage  to  Pernambuc.o,  tlic  vessel,  when  slic  arrived  off  Pcrnambuco,  came  to 
anchor  off  tlic  port,  wlicn  she  might  liavc  gone  directly  in ;  held,  that  it  was  a  devi- 
ation that  discharged  the  underwriters. 

The  defendants  insured  the  plaintiff  $500  on  his  commissions 
as  supercargo  of  the  schooner  Leonidas,  from  Alexandria  to  Pcr- 
nambuco, until  landed. 

The  vessel  and  cargo  were  insured,  by  other  policies,  to  Pcr- 
nambuco, and  two  other  ports.  She  arrived  and  came  to  anchor 
off  Pcrnambuco,  in  the  outer  roadstead,  at  nine  o'clock,  A.  M. 
The  master  went  on  shore  to  inquire  of  the  market,  and  returned 
in  a  few  hours.  A  storm  came  on  ;  the  anchor  dragged,  and 
the  vessel  was  going  ashore.  They  hoisted  sail,  and  endeavored 
to  crawl  off,  but  could  not,  and  she  went  on  shore.  There  was 
evidence  that  she  miglit  have  gone  safely  into  the  port,  if  she  had 
not  come  to  in  the  outer  roadstead. 
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Mr.  Semmes,  for  the  plaintiff,  contends,  that  the  vessel  never 
arrived  at  Pernambuco ;  but  if  she  did,  she  did  not  remain 
twenty-four  hours  in  good  safety.  Camden  v.  Cowley^  1  W.  Bl. 
417. 

Mr.  Taylor,  contra,  prayed  the  Court  to  instruct  the  jury,  in 
substance,  that  if  they  should  find,  fronn  the  evidence,  that  when 
the  schooner  arrived  off  Pernambuco,  she  could  have  proceeded 
to  the  port  without  coming  to  anchor  in  the  outer  road,  the  stop- 
ping there  was  a  deviation  which  discharged  the  underwriters. 

Which  instruction,  the  Court  gave,  {nem.  con.) 

Mr.  Semmes,  then  prayed  the  Court  to  instruct  the  jury,  that  if 
they  believe,  from  the  evidence,  that  the  anchoring  of  the  vessel 
in  the  outer  road  of  Pernambuco,  was  an  arrival  at  Pernambuco, 
then  the  plaintiff  is  entitled  to  recover,  because  she  was  not 
twenty-four  hours  in  safety  after  her  arrival. 

But  the  Court  (nem.  con.)  refused. 

Verdict  for  the  defendant. 


Thomas  K.  Beale  v.  Edward  Burchell. 

The  Corporation  of  Alexandria  has  a  right  to  collect  taxes  by  distress  and  sale  ;  and 

to  raise  taxes  for  purposes  and  works  out  of  the  town. 
The  Court  will  not  instruct  the  jury  that  the  plaintiff  has  a  right  to  recover,  unless  all 

the  facts  necessary  to  entitle  the  plaintiff  to  recover,  are  stated  in  the  prayer. 

The  Court  (Morsell,  J.,  contrd,)  refused  to  give  the  follow- 
ing instruction  to  the  jury,  which  was  moved  by  Mr.  R.  J.  Brent, 
for  the  plaintiff. 

1.  That  if  the  jury  should  be  of  opinion,  from  the  evidence, 
that  the  defendant  Burchell  forcibly  opened  and  entered  the 
outer  door  of  the  plaintiff's  house  to  serve  the  process  under 
which  he  alleges  to  have  been  acting,  such  entry  was  illegal,  not- 
withstanding he  may  have  authority,  and  the  plaintiff  is  entitled 
^o  recover  a  verdict  in  his  favor. 

The  Court,  (nem.  con.)  also  refused  to  give  the  following 
instructions,  which  were  also  moved  by  the  plaintiff's  counsel. 

2.  That  the  defendant  had  no  authority  to  enter  and  distrain, 
and  if  he  did,  he  is  a  trespasser.  That  the  corporation  has  no 
right  to  distrain  at  all,  nor  to  raise  taxes  for  purposes  out  of  the 
town. 

3.  That  if  the  jury  should  be  satisfied  by  the  evidence  that 
all,  or  any  part  of  the  taxes  for  which  the  defendant  distrained, 
were  assessed  by  the  corporation  for  a  work  of  internal  improve- 
ment beyond  the  town  of  Alexandria,  then,  as  to  those  taxes,  so 
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assessed,  the  distress  was  irregular,  and  the  corporation  had  no 
authority  so  to  distrain. 

4.  That  if  the  jury  believe  that  the  defendant  procured  the 
partial  opening  of  the  outer  door  by  craft,  and  immediately 
entered  with  violence,  injuring  the  wife  of  the  plaintiff,  who  was 
holding  the  door,  then  the  plaintiff  is  entitled  to  recover. 

In  support  of  his  first  prayer,  Mr.  Brent  cited  2  Saund.  on 
Pleading,  691  ;  2  Pelersdorff's  Abr.  326,  tit.  Arrest ;  Gansel  v. 
Lee,  1  Cowp.  1. 

In  support  of  his  second  prayer,  he  cited  Luffborous^h  v.  Blake, 
5  Wheat.  317 ;  S.  C.  Condensed  Rep.  665 ;  2  Kent's  Com.  275, 
339;  3  Wheeler,  457;  Ellis  v.  Marshall,  2  Mass.  269;  Rex  v. 
Lanvood,  Comb.  316  ;  2  Wheeler,  470. 

Verdict  for  the  defendant. 


United  States  v.  Negro  Joseph  Farrell. 

Slaves  are  competent  witnesses  in  criminal  prosecutions,  in  Alexandria  county, 
against  negroes  or  mulattoes. 

The  Act  of  Virginia,  passed  on  the  21st  of  January,  1801,  is  in  force  in  that  county, 
although  it  was  to  commence  in  force  from  the  1st  of  June,  1801,  and  although  the 
jurisdiction  of  Virginia  ceased  on  the  27th  of  February,  1801. 

If  a  man  be  convicted  of  a  second  offence,  while  in  the  penitentiary  under  sentence 
for  the  first,  tlie  sentence  for  the  second  may  be  made  to  commence  from  the  expi- 
ration, or  other  termination  of  the  period  for  which  he  was  first  sentenced. 

Indictment  for  forging  a  certificate  of  freedom  for  Mr.  T.  F. 
Mason's  slave  Sandy. 

The  slave  Sandy  was  offered  as  a  witness  for  the  United  States. 

Mr.  W.  L.  Brent,  for  the  defendant,  objected  that  the  Virginia 
Act  of  the  21st  of  January,  1801,  by  the  4th  section  of  which  it 
is  enacted,  that  "  any  negro  or  mulatto,  bond  or  free,  shall  be  a 
good  witness  in  pleas  of  the  Commonwealth,  for  or  against 
negroes  or  mulattoes,  bond  or  free  ;  or  in  civil  pleas  where  free 
negroes  or  mulattoes  shall  alone  be  parties,"  never  was  in  force  in 
the  county  of  Alexandria,  because  it  was  not  in  force  on  the  27th 
of  February,  1801,  when  Congress  adopted  the  laws  of  Virginia, 
as  they  then  existed,  and  declared  that  they  should  "  remain  "  in 
force  in  the  county  of  Alexandria. 

Mr.  Key,  District  Attorney,  contra,  contended  that  Congress 
intended  that  the  district  should  have  the  benefit  of  all  the  State 
legislation  up  to  the  27th  of  February,  1801.  But  it  is  not  mate- 
rial whether  the  Act  of  Virginia  of  the  21st  of  January,  1801,  is, 
or  is  not  in  force  here,  as  the  5th  section  of  the  Virginia  Act  of 
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the  17th  of  December,  1792,  admits  negroes  and  mulattoes  as 
witnesses  in  pleas  of  the  Commonweahh  against  negroes  or 
mulattoes,  and  in  civil  pleas  where  negroes  or  mulattoes  alone  are 
parties ;  at  least,  such  has  been  the  construction  which  this  Court 
has  always  given  to  it.  The  words  of  that  section  are,  "  No 
negro  or  mulatto  shall  be  a  witness,  except  in  pleas  of  the  com- 
monwealth against  negroes  or  mulattoes,  or  in  civil  pleas,  where 
negroes  or  mulattoes  alone  shall  be  parlies."  These  words  have 
always  been  construed  to  include  slaves. 

The  Court  (Thruston,  J.,  absent,)  being  of  that  opinion,  per- 
mitted the  slave  Sandy  to  be  sworn  and  examined  as  a  witness. 

Verdict,  guilty.  Sentenced  to  the  penitentiary  for  four  years, 
on  the  13ih  of  May,  1837. 

Note.  The  prisoner  was  again  convicted  of  a  like  offence,  by 
forging  a  pass  for  negro  Sam,  another  slave  of  Mr.  Mason,  at 
October  term,  1837,  and  the  entry  of  the  sentence  was  :  "  and  it 
appearing  to  the  Court  that  the  traverser  is  in  the  custody  of  the 
keeper  of  the  penitentiary  of  the  District  of  Columbia,  under 
^Ihe  sentence  of  this  Court  passed  at  the  last  term  for  a  like 
offence,  the  sentence  of  the  Court,  for  the  offence  of  which  he  is 
now  convicted,  is,  that  he  suffer  imprisonment  and  labor  in  the 
penitentiary  of  the  District  of  Columbia,  for  the  period  of  three 
years  next  after  the  expiration,  or  other  termination  of  the  period 
for  which  he  already  stands  committed  to  the  said  penitentiary." 


xItkinsgn's  Legatees  v.  Isaac  Robbins. 

The  Orphans'  Court  for  the  county  of  Alexandria  has  authority  under  the  law  of 
Virginia,  to  regulate  and  fix  the  compensation  of  an  executor  in  settling  the  estate; 
and  for  that  purpose  may  order  an  inventory  to  be  taken  and  an  appraisement  to 
be  made,  although  the  -will  directs  that  no  inventory  should  be  taken. 

The  rights  of  the  parties  under  the  will  arc  to  be  decided  by  the  law  of  Virginia ;  the 
powers  and  jurisdiction  only  of  the  Court,  arc  to  be  ascertained  l)y  the  law  of  Mary- 
land, referred  to  by  the  Act  of  Congress  erecting  the  Orphans'  Court. 

Appeal  from  the  Orphans'  Court  for  the  county  of  Alexandria, 
allowing  the  executor  for  his  compensation  seven  and  a  half  per 
cent,  on  the  appraisement  of  the  stock  in  trade,  which  the  testator 
directed  not  to  be  appraised,  and  to  be  kept  in  trade  to  be  carried 
on  by  one  of  his  sons  for  the  joint  benefit  of  all  the  children  until 
it  should  become  necessary  to  divide  it  among  them. 

Exception  was  taken  in  the  Orphans'  Court,  by  3Ir.  Semmes, 
for  the  legatees,  and  overruled  by  the  judge,  because,  he  says, 
the  profits  cannot  be  ascertained   but  by   a  comparison   of  the 
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present  value  of  the  stock,  with  the  value  at  the  time  of  division  ; 
and  because  the  Orphans'  Court,  in  practice,  proceeds  under  the 
Maryland  law,  which  requires  an  appraisement  in  all  cases. 

Mr.  Semmes,  for  the  legatees,  contended  that  the  Orphans' 
Court  had  no  jurisdiction  to  have  an  appraisement  made,  for  the 
purpose  suggested,  against  the  express  provisions  of  the  will. 

The  rights  under  the  will  must  be  determined  by  the  law  of 
Virginia.  The  powers,  duties,  and  jurisdiction  of  the  court  only 
are  to  be  ascertained  by  the  law  of  Maryland  referred  to  by  the 
Act  of  Congress  erecting  the  court.  The  case  of  NichoUs  v. 
Hodges,  1  Peters,  562,  was  decided  under  the  express  provisions 
of  the  Maryland  law,  which  requires  the  compensation  to  be  made 
by  way  of  commissions  on  the  amount  of  the  inventory.  But 
there  is  no  statute  in  Virginia  ascertaining  the  amount  of  the  com- 
missions. The  compensation  of  an  executor  is  by  an  allowance 
made  by  the  judges  in  their  discretion  according  to  the  circum- 
stances of  each  case. 

Mr.  Taylor,  contra.  By  the  Act  of  Congress  of  the  27th  of 
February,  1801,  §  12,  [2  Slat,  at  Large,  103,]  the  Orphans'  Court 
in  each  county  is  to  "  have  all  the  powers,  perform  all  the  duties, 
and  receive  the  like  fees,  as  are  exercised,  performed,  and  re- 
ceived by  the  judges  of  the  Orphans'  Court  within  the  State  of 
Maryland." 

This  is  not  a  question  of  the  right  of  property  ;  it  is  only  of  the 
compensation  to  the  executor  for  his  services.  His  duties  are  to 
be  ascertained  by  the  law  of  Maryland.  There  is  no  law  in  Vir- 
ginia to  regulate  the  commis:<ions.  The  practice  and  forms  of 
proceeding  must  be  governed  by  the  Maryland  law.  Some  com- 
mission must  be  allowed,  but  without  an  inventory  and  appraise- 
ment it  cannot  appear  how  much.  There  is  no  evidence  from 
which  this  Court  can  say  whether  the  commission  is  too  large. 
The  whole  personal  estate  passes  through  the  hands  of  the  execu- 
tor, in  whom  it  is  vested  by  law,  and  the  legacies  vest  only  by 
his  assent.  He  is  responsible  to  the  legatees  and  must  finally 
make  a  distribution. 

The  Court  (Thrustox,  J.  contra,)  affirmed  the  decree  of  the 
Orphans'  Court. 

Cranch,  C.  J.,  stated  his  opinion  to  be,  that  the  rights  of  all 
parties  under  the  will  are  to  be  decided  by  the  law  of  Virginia. 
The  powers  and  jurisdiction,  only,  of  the  Orphans'  Court  are  to 
be  ascertained  by  the  law  of  Maryland.  The  rights  of  the  lega- 
tees, and  of  the  executor,  are  to  be  governed  by  the  la\/  of  Vir- 
ginia. By  that  law  the  court  is  to  fix  the  compensation  of  the 
executor.  It  is  a  right  which  the  executor  has  under  that  law. 
The  court  in  Virginia  is  not  obliged  to  give  the  compensation  in 
VOL.  V.  27 
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the  form  of  commissions  ;  but  may  lake  the  commissions,  (or 
rather  the  sum  upon  which  commissions  might  be  charged,)  as  a 
guide  to  their  discretion.  So  may  the  Orphans'  Court  here.  And 
the  Supreme  Court  has  decided  in  NichoUs  v.  Hodges,  1  Peters, 
562,  that  the  rate  of  compensation  is  exchisively  in  the  cognizance 
of  the  Orphans'  Court,  and  its  decision  is  conclusive. 


Bank  of  Alexandria  v.  R.  I.  Taylor  et  al. 
The  Court  will  set  aside  a  sale  made  under  its  decree,  if  not  fairly  made. 

Upon  the  return  of  the  report  of  a  sale  made  under  a  decree  of 
this  Court,  in  this  cause, 

Mr.  Semmes,  for  the  Misses  Herbert,  heirs  at  law  of  the  late 
Thomas  Herbert,  deceased,  moved  to  set  aside  the  sale  of  a  house 
and  lot  at  the  corner  of  Cameron  and  Fairfax  streets  in  Alexan- 
dria, on  the  ground  of  a  misapprehension  at  the  sale  by  which 
persons  at  the  sale  were  induced  not  to  bid  for  the  property  ;  and 
offered  to  sustain  the  motion  by  parol  viva  voce  evidence. 

31r.  Ncale,  for  Mr.  Corse  the  purchaser,  objected  ;  that  it  was 
a  novel  motion  in  this  country  ;  and  that  according  to  the  English 
practice,  the  whole  purchase-money  must  be  brought  in  and  de- 
posited before  the  biddings  can  be  opened. 

Mr.  Semmes,  contra,  cited  Tail  v.  Loi'd  Northivick,  5  Ves.  655  ; 
Anonymous,  Id.  148 ;  Clietham  v.  Grugeon,  Id.  86  ;  Upton  v.  Ld. 
Ferrers,  4  Yes.  700;  Rigby  v.  McNainara,  6  Ves.  117;  West  v. 
Vincent,  12  Ves.  6 ;  Fergus  v.  Gore,  1  Sch.  &  Lef.  350  ;  Wood 
v.  Hudson  et  al.  5  Muil  423  ;    Quarles  v.  Lacy,  4  Mun.  251. 

The  evidence  was,  by  consent,  given  vivd  voce,  and  reduced  to 
writing;  and  showed  that  the  bid  of  §1,510  made  by  Mr,  John 
Corse,  was  in  his  hearing  declared  to  be  for  the  benefit  of  the 
Misses  Herbert,  the  heirs  at  law  of  the  mortgagor,  the  late 
Thomas  Herbert,  deceased  ;  which  declaration  was  not  denied  by 
Mr.  Corse,  whereby  the  by-standers  were  induced  not  to  bid 
against  him  ;  and  that  the  property  at  the  time  was  worth  $2,000. 

The  Court  (Thruston,  J.,  absent,)  upon  this  evidence  refused 
to  confirm  the  sale,  and  ordered  it  to  be  set  aside. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


OCTOBER    TERM,  1837,  AT   ALEXANDRIA. 


Jane  H.  Slacum  v.  John  M.  Brown. 

A  lessee  cannot  abandon  for  want  of  repairs,  if  he  lias  underlet  a  part  of  the  premises 
for  a  year  not  yet  expired,  although  the  premises  are  in  a  ruinous  condition.  The 
receipt  by  the  lessor  of  rent  from  an  under-tenant  of  part  of  the  premises,  is  no  evi- 
dence of  the  lessor's  consent  to  the  lessee's  abandonment. 

Debt  for  two  quarters'  rent  on  a  demise  at  per  annum, 

due  November,  1832,  and  February,  1833. 

Brown  the  lessee  underlet  part  of  the  premises  to  one  Thomas, 
for  a  year  ending  on  the  1st  of  November,  1833,  who  paid  Mrs. 
Slacum  for  the  two  first  quarters  of  the  year  at  §50  a  quarter,  and 
tendered  to  her  the  rent  for  the  two  next  quarters. 

Mr.  Semmes,  for  the  defendant,  offered  evidence  to  prove  that 
the  premises  were  very  much  out  of  repair,  so  that  he  had  a  right 
to  abandon  them,  and  did  abandon  them  before  the  rent  accrued 
for  which  this  action  was  brought,  and  prayed  the  Court  to  in- 
struct the  jury  "that  if  they  believe,  from  the  evidence,  that  the 
premises  were  so  much  out  of  repair  as  to  do  damage  to  the 
tenant's  goods  and  chattels  ;  and  the  landlord,  on  notice  thereof, 
refused  or  neglected  to  repair ;  then  that  the  tenant  was  not  re- 
sponsible for  rent  after  quitting  the  premises,  although  no  notice 
of  quitting  was  given  to  the  landlord;"  and  cited  Edwards  y. 
Elhering-ton,  1  R.  &  M.  268,  and  Comyn  on  the  Law  of  Land- 
lord and  Tenant,  304  ;  6  Law  Lib.  304,  450. 

Mr.  Taylor,  for  the  plaintiff,  contended  that  if  the  premises 
were  so  out  of  repair,  yet,  as  the  defendant  had  underlet  a  part  of 
them  for  a  year  ending  on  the  1st  of  November,  1833,  he  could 
not  in  the  mean  time  abandon  so  as  to  put  an  end  to  the  demise, 
which  was  from  year  to  year  ;  and  that  Mrs.  Slacum's  receipt  of 
rent  from  the  under-tenant  of  part  of  the  premises,  is  not  evidence 
of  her  assent  to  the  abandonment  by  the  lessee. 

The  Court  {iiem.  con.)  refused  to  give  the  instruction  prayed 
by  Mr.  Semmes,  being  of  opinion  that  Mr.  Brown  could  not  aban- 
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don  after  underletting  a  part  of  the  premises  for  the  year.  That 
in  such  a  case,  the  ruinous  state  of  the  premises,  so  that  the  de- 
fendant's goods  were  liable  to  be  injured  thereby,  is  not  sufficient 
to  justify  the  abandonment;  and  that  the  receipt  by  Mrs.  Slacum 
of  rent  from  the  sub-tenant  of  part  of  the  premises,  is  not  evidence 
of  her  assent  to  such  abandonment. 


William  N.  McVeigh  v.  Samuel  Messersmith. 

If  a  lot  of  bacon  be  advertised  in  the  gazette,  by  the  vendor,  as  "prime,"  and  the  ven- 
dee examine  it,  and  afterwards  agree  to  purchase  it,  and  it  proves  to  have  been  un- 
sound, ho  cannot  recover  damages  upon  the  warranty,  although  he  should  have  paid 
a  sound  price  for  it. 

Case,  on  warranty  of  a  lot  of  bacon. 

The  plaintiff  offered  in  evidence  a  printed  advertisement  in  the 
Alexandria  Gazette,  of  a  lot  of  "prime  bacon,"  to  be  sold  by  the 
defendant ;  and  that  he  paid  for  it  the  full  price  of  sound  bacon. 

The  defendant  offered  evidence  to  prove  that  the  plaintiff  came 
to  the  warehouse  of  the  defendant,  and  looked  at  the  bacon  as  it 
hung,  and,  after  examining  it  as  much  as  he  thought  proper, 
agreed  to  take  it.  It  was  sent  to  his  warehouse,  and  about  a 
week  afterwards  he  gave  his  note  for  the  amount  upon  which  the 
defendant  recovered  judgment  at  law.  The  bacon  was  unsound 
at  the  time  of  sale.  • 

Mr.  Scmmes,  for  the  defendant,  prayed  the  Court  to  instruct 
the  jury,  in  effect,  that  if  there  was  no  other  warranty  than  that 
contained  in  the  advertisement,  and  no  fraud,  and  the  plaintiff 
inspected  the  bacon  before  he  purchased  it,  he  cannot  recover  in 
this  action,      Calhoun  v.  Vecchio,  3  Wash.  C.  C.  R.  165. 

3Ir.  Taylor,  for  the  plaintiff,  prayed  the  Court  to  add  to  the 
instruction,  the  following  :  "  That  if  they  should  believe,  from  the 
evidence,  that  the  plaintiff  did  not  fully  examine  the  bacon,  and 
did  not  mean  to  rely  on  his  examination,  but  to  rely  on  the  war- 
ranty in  the  advertisement,  he  did  not  waive  the  warranty." 
Slarkie  on  Evid.  part  4,  p.  16C0  ;  Brink  v.  Wayne.,  1  Stark.  Rep. 
504  ;  Yeales  v.  Kyne,  6  Taunt.  446. 

Mr.  Senwies,  in  reply.  A  representation  of  goods  is  no  war- 
ranty. Caveat  emptor.  Seixas  v.  Wood,  2  N.  Y.  T.  R.  55  ; 
Ckandelor  v.  Lopus,  the  case  of  the  Bezoar  Stone,  Cro.  Jac.  4  ; 
Jackson  V.  Wctherell,  7  Serg.  &  Rawle,  480. 

The  Court  (Crunch,  C.  J.,  contra,)  gave  the  instruction  asked 
by  Mr.  Scmmes,  and  refused  that  asked  by  3Ir.  Taylor. 

Crancii,  C.  J.,  was  of  opinion  that  it  ought  to  be  left  to  the 
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jury  to  say  what  was  the  extent  and  object  of  the  plaintiff's  exa- 
mination of  the  bacon,  and  whether  he  meant  to  rely  upon  that 
examination  or  upon  the  warranty. 

Verdict  for  defendant. 

Motion  for  new  trial  overruled.     Cranch,  C.  J.,  contra. 


Harrison  Taylor  v.  W.  S.  Moore's  Administrator,  James 
Green,  and  Thomas  Irwin,  Jr. 

An  assignment  of  rents,  with  a  power  of  attoniey  to  collect  them  as  they  shall  become 
due,  is  a  valid  assignment  in  equity,  although  the  assignor  should  die  before  they 
are  collected. 

Chancery  Attachment.  Cranch,  C.  J.,  delivered  the  opinion 
of  the  Court.     / 

The  bill  states  that  W.  S.  Moore  was  in  debt  to  the  plaintifi' 
^d5,  and  that  James  Green  was  indebted  to  Moore  in  a  larger 
amount ;  that  Moore  was  an  absent  debtor,  and  that  Green  resided 
in  Alexandria.  The  attachment  was  served  on  the  19th  of  July, 
1830.  Moore  died  some  time  in  September,  1830.  The  attach- 
ment was  returnable  to  November  term,  1830.  Green,  in  his 
answer,  admits  that  on  the  19th  of  July,  1830,  he  was  indebted  to 
Moore  $208.83^,  and  afterwards  paid  to  Thomas  Irwin,  Jr.  exe- 
cutor of  Thomas  Irwin,  deceased,  $217.83|,  which  he  claimed 
under  a  power  of  attorney  from  Moore.  This  settlement  of  the 
rents  with  Green  was  made  on  the  17th  of  September,  1830,  the 
account  having  been  made  up  to  the  ISth  of  July,  1830,  and  left 
with  Green  by  Irwin  on  the  5th  of  July,  1830,  and  paid  by  Green 
on  the  2d  of  October,  1830,  after  the  death  of  Moore.  It  appeared 
by  Irwin's  answer  that  Moore,  being  largely  indebted  to  him  as 
executor  of  Thomas  Irwin,  deceased,  on  the  1st  of  May,  1827,  for 
the  purpose  of  making  some  provision  for  the  payment  of  the 
debt,  agreed  to  appropriate  towards  the  payment  thereof,  the 
rents  of  Moore's  property  in  Alexandria  which  had  been  before 
conveyed  to  R.  I.  Taylor,  in  trust  to  secure  the  debt ;  and  in  pur- 
suance of  that  agreement  gave  the  defendant,  Irwin,  a  letter  of 
attorney  to  enable  him  to  collect  the  rents  and  apply  them  towards 
the  payment  of  the  debt  ;  accompanied  by  a  letter  to  Mr.  R.  I. 
Taylor,  of  the  same  date,  namely,  May  1,  1827.  The  rents  in 
question  became  wholly  due  in  the  lifetime  of  Moore,  while  the 
letter  of  attorney  was  in  full  force,  and  Mr.  Irwin  had  a  legal  right 
to  receive  them  and  apply  them  to  his  own  use  as  executor,  and 
Green  was  bound  to  pay  them  to  him  before  the  attachment  was 
levied. 

27* 
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Equity  will  consider  that  as  done  which  ought  to  have  been 
done.  The  power  of  attorney  and  letter  to  Mr.  Taylor,  and  the 
answer  of  Mr.  Irwin,  are  evidence  of  an  assignment  of  those  rents 
to  Mr.  Irwin  ;  so  that  at  the  time  of  the  attachment,  Mr.  Irwin 
and  not  Mr.  Moore  was  the  creditor  of  Green,  and  there  was 
nothing  in  his  hands  upon  which  the  attachment  could  operate. 

The  Court  being  of  this  opinion,  it  is  not  necessary  to  decide 
upon  the  other  objection  made  by  Mr.  Taj/lor,  the  defendant's 
counsel,  that  the  attachment  was  dissolved  by  the  death  of  Mr. 
Moore  before  the  return  of  the  writ. 

The  plaintiff's  bill  must  be  dismissed  with  costs. 
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An  agreement  by  a  feme  covert  to  relinquish  her  dower  in  certain  lands,  and  to  mort- 
gage to  her  husband's  creditors  other  lands  held  in  trust  to  her  separate  use,  is  a 
sufficient  consideration  to  prevent  a  post-nuptial  deed  of  trust  to  her  separate  use 
from  being  a  voluntary  conveyance ;  and  the  subsequent  actual  release  of  dower, 
&c.,  made  it  an  adequate  consideration. 

The  real  consideration  of  a  deed  is  always  examinable,  and  the  parties  arc  not  estop- 
ped to  show  what  was  the  true  consideration. 

The  notice  which  will  affect  the  validity  of  a  first  incumbrance  must  be  notice  at  the 
time  the  money  is  advanced  or  paid  by  the  second  incumbrancer. 

It  is  not  necessary  that  the  first  grantees  should  give  notice  of  their  claim  of  title  to 
a  second  incumbrancer,  if  they  did  not  know  of  the  second  incumbrance  at  the  time 
of  its  execution,  or  before  the  money  was  advanced. 

Their  silence,  afterwards,  cannot  justify  a  charge  of  fraud  or  collusion. 

The  joint  possession,  of  husband  and  wife,  of  property  conveyed  to  her  separate  use, 
is  no  evidence  of  fraud. 

A  deed  of  conveyance  of  slaves  in  Virginia,  for  the  separate  use  of  the  wife,  loses 
nothing  of  its  validity  by  the  removal  of  the  parties  to  the  county  of  Washington,  in 
the  District  of  Columbia ;  and  it  is  not  necessary  that  it  should  be  there  recorded. 

A  power,  reserved  in  a  deed  of  trust,  to  dispose  of  any  part  of  the  property,  with  the 
consent  of  the  trustee,  and  upon  substituting  an  equivalent,  is  not  evidence  of  fraud. 

An  executed  consideration  is  a  sufficient  consideration  for  a  grant  —  which  is  a  con- 
tract executed  —  however  it  may  be  in  regard  to  executory  contracts. 

All  our  conveyances  purport  to  be  for  a  past  consideration. 

The  subsequent  conduct  of  the  husband  in  disposing  of  some  of  the  slaves  without  the 
consent  of  the  trustees,  and  without  substituting  an  equivalent,  is  not  evidence  that 
the  deed  was  fraudulently  made. 

The  bill  in  this  case  was  filed  by  the  Bank  of  the  United 
States,  against  Elizabeth  Lee,  widow  of  R.  B.  Lee,  deceased, 
Edmund  J.  Lee,  surviving  trustee  under  a  deed  of  trust  for  the 
separate  use  of  Mrs.  Lee,  and  Richard  Smith,  a  trustee  under  a 
deed  from  R.  B.  Lee,  to  secure  his  debt  to  the  Bank  of  the 
United  States. 

The  object  of  the  bill  is  to  set  aside  the  deed  of  trust  for  the 
separate  use  of  Mrs.  Lee,  as  being  either  a  voluntary  or  a  fraudu- 
lent deed,  as  to  the  plaintiffs,  who  are  creditors  of  R.  B.  Lee, 
and  to  compel  Mrs.  Lee  to  surrender  the  property  to  Mr.  Smith, 
so  that  it  may  be  applied  to  the  payment  of  the  debt  due  to  the 
plaintiffs. 
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The  bill  states  that  R.  B.  Lee  represented  himself,  in  1817,  to 
be  the  sole  and  lawful  owner  of  the  property,  after  mentioned, 
which  was  in  his  possession,  as  owner. 

That  the  bank  lent  hitn  $6,000,  upon  the  security  of  the  pro- 
perty, and  he  gave  his  note,  indorsed  by  E.  J.  Lee  and  W. 
Jones,  and  on  the  11th  of  June,  1817,  executed  a  deed  of  trust 
to  Richard  Smith,  of  twelve  negroes,  valued  at  $5,000,  and  all 
his  household  furniture,  valued  at  $2,200,  and  a  claim  upon  one 
John  Hopkins.     That  the  debt  remains  unpaid. 

That  R.  B.  Lee  died  in  1827,  intestate,  insolvent,  and  no 
administration  has  been  taken  out  upon  his  estate.  That  his 
widow,  the  defendant,  Elizabeth  Lee,  has  taken  possession  of  all 
the  property  conveyed  to  Mr.  Smith  by  the  deed  of  trust,  and 
refuses  to  deliver  it  up  to  him  for  the  purposes  of  the  trust. 

That  by  taking  possession  of  the  property  she  has  made  herself 
liable,  as  executrix  in  her  own  wrong. 

That  she  claims  the  property  under  a  pretended  deed  of  trust 
executed  by  her  husband  in  January,  1809,  which  she  has  exhi- 
bited to  the  plaintiffs. 

That  if  any  such  deed  was  executed,  it  was  a  voluntary  and 
fraudulent  deed,  and  therefore  void  as  against  the  plaintiffs,  and 
as  against  W.  Jones,  the  indorser  of  the  note. 

That  the  considerations  expressed  in  the  deed  are  false,  or,  if 
true,  insufficient  to  give  it  validity. 

That  at  the  dale  of  the  deed,  R.  B.  Lee  was  largely  indebted, 
and  incompetent,  in  law,  to  make  the  same. 

That  if  the  deed  was  made,  and  upon  legal  and  adequate  con- 
sideration, it  was  executed  in  Virginia  ;  that  the  trustees  never 
had  possession  of  the  property,  but  suffered  the  said  R.  B.  Lee  to 
retain  possession  of  the  same,  and  to  use,  enjoy,  and  dispose  of 
the  same  for  his  own  use  and  benefit,  as  if  he  were  the  unquali- 
fied owner  thereof.  That  it  was  never  recorded  in  the  county  of 
Washington,  nor  any  notice  of  it  given  to  the  public,  or  to  the 
plaintifls,  in  the  lifetime  of  the  said  R.  B.  Lee,  nor  for  many 
years  subsequent  to  his  death  ;  but  he  was  permitted  to  obtain 
credit  upon  it,  and  to  sell  and  dispose  of  parts  thereof.  That  the 
defendants,  Mrs.  Lee,  and  Mr.  E.  J.  Lee,  the  only  surviving 
trustee,  knew  that  the  plaintiffs  had  lent  the  $6,000  to  the  said  R. 
B.  Lee,  in  full  faith  that  he  was  the  real  and  unqualified  owner 
of  the  property,  and  knew  that  he  executed  the  deed  to  Mr. 
Smith,  to  secure  the  payment  thereof,  and  never  communicated 
to  the  plaintiffs,  or  to  Mr.  Smith,  during  the  life  of  the  said  R.  B. 
Lee,  nor  until  several  years  after  his  death,  the  existence  of  the 
deed  of  the  9lh  of  January,  1809,  or  any  other  claim  inconsistent 
with  the  deed  to  Mr.  Smith. 


NOVEMBER  TERM,  1837.  321 

Bank  of  the  United  States  v.  Lee. 

All  which  actings  and  doings  of  the  said  Elizabeth  and  Ed- 
mund, and  their  omissions  and  negligences,  as  aforesaid,  are,  as 
to  the  plaintiffs,  in  contemplation  of  law,  fraudulent,  and  preclude 
them,  the  said  Elizabeth  and  Edmund,  in  law  and  equity,  from 
asserting  any  right  to  any  part  of  the  said  property  against  the 
plaintiffs. 

That  the  said  deed  of  the  9th  of  January,  1809,  for  the  reasons 
aforesaid,  is  fraudulent  and  void ;  and  if  it  ever  had  any  legal 
validity,  it  ought  now,  by  a  decree  of  this  Court,  to  be  annulled. 

The  bill  then  prays  for  a  discovery,  &c. ;  and  that  the  deed 
may  be  produced  and  proved,  and  be  decreed  fraudulent  and 
void,  as  against  the  plaintiffs ;  and  that  Mrs.  Lee  may  be  decreed 
to  surrender  the  property  to  the  plaintiffs,  and  to  Mr.  Smith,  and 
to  account  for  all  that  may  be  deficient,  or  disposed  of;  and  that 
she  may  be  personally  responsible  as  executor  in  her  own  wrong, 
for  the  whole  amount  of  debt,  interest,  and  costs ;  and  that  Mr. 
Smith  may  be  ordered  to  take  possession  of  the  property,  and 
sell  the  same  according  to  the  deed  of  trust,  &c. 

Mrs.  Lee,  in  her  answer,  admits  the  loan,  but  not  the  repre- 
sentations, &c.,  of  Mr.  R.  B.  Lee ;  admits  the  deed  to  Mr.  Smith, 
of  the  11th  of  June,  1817,  but  avers  that  she  was  ignorant  of  its 
execution  until  long  after  it  had  been  delivered,  and  never  con- 
sented thereto,  and  never  waived  her  right  to  the  property. 
Admits  the  judgments  against  R.  B.  Lee  and  W.  Jones,  and  that 
they  are  unsatisfied.  That  R.  B.  Lee  died  in  1827,  insolvent, 
intestate,  and  that  no  administration  had  been  taken  on  his  estate. 

She  avers  that  on  the  9th  of  January,  1809,  she  and  her  hus- 
band then  dwelling,  and  having  for  a  long  time  before  dwelt  in 
the  county  of  Fairfax  in  Virginia,  and  the  slaves  and  other  pro- 
perty therein  afteif  mentioned,  being  in  the  said  county,  she 
agreed  with  her  husband  to  relinquish  her  right  of  dower  in  cer- 
tain Spotsylvania  lands  in  which  her  husband  held  five  eighths  of 
eight  thousand  acres,  and  also  to  convey  her  right  in  certain  Fair- 
fax lands,  containing  twenty-one  hundred  acres,  including  the 
estate  upon  which  they  then  resided,  (and  which  were  then  held 
by  certain  trustees  for  her  use,)  to  certain  trustees  to  secure  a 
debt  of  $1,034.28  due  by  her  husband  to  Judge  Washington  ;  in 
consideration  of  which,  and  of  her  execution  of  the  conveyances, 
and  relinquishment  of  dower,  her  husband  agreed  to  convey  to 
Edmund  J.  Lee,  William  Maffit,  and  Richard  Colman,  all  the 
household  and  kitchen  furniture,  &c.,  then  in  their  dwelling-house 
and  kitchen,  estimated  to  be  worth  ^*1,600,  and  thirty  slaves, 
named  in  the  answer,  in  trust  for  her  use  during  her  life,  and  to 
her  heirs,  &c.  And  that  it  was  further  agreed  between  them, 
that  her  husband  should  be  authorized  to  dispose  of,  or  sell  any 
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part  of  the  said  furniture,  or  slaves,  with  the  consent  of  a  majority 
of  the  trustees,  &c.,  provided  he  should  convey  to  them  other 
property  real  or  personal  to  the  full  value-  of  the  furniture  or 
slaves  which  he  should  so  dispose  of  or  sell.  And  that  if  he 
should  pay  the  debt  to  Judge  Washington,  without  selling  any 
part  of  the  lands  thus  conveyed  in  trust  to  secure  it,  the  convey- 
ance to  E.  J.  Lee  and  others  should  be  void  as  to  seven  of  the 
slaves,  particularly  named  in  the  answer.  And  she  avers  that  in 
pursuance  of  that  agreement,  and  in  consideration  of  the  deed  of 
the  furniture  and  slaves  to  be  made  to  the  said  E.  J.  Lee  and 
others,  in  trust  for  her  use,  she  joined  her  husband  in  the  deed  for 
the  Spotsylvania  lands  on  the  16lh  of  July,  1809,  relinquishing 
her  dower  therein  ;  and  on  the  9th  of  January,  1809,  executed 
the  deed  of  trust  of  the  Fairfax  lands  to  secure  the  debt  to  Judge 
Washington  ;  and  that  on  the  same  day  her  husband  executed  the 
deed  of  trust  of  the  furniture  and  slaves  to  E.  J.  Lee  and  others ; 
which  deed  was  fully  proved  and  recorded,  within  eight  months 
from  its  date,  in  Fairfax  County  Court,  in  which  county  they  still 
continued  to  reside,  and  in  which  the  furniture  and  slaves  still 
remained  ;  which  deeds  are  exhibited  and  marked  No.  1,  2,  &  3. 

That  the  agreement  was  bom  fide  and  without  fraud  ;  and  that 
she  is  a  bond  fide  purchaser  of  the  furniture  and  slaves  according 
to  the  terms  of  the  said  deed.  She  admits  that  there  was  no  sale 
of  the  Fairfax  land,  and  therefore  she  does  not  claim  the  seven 
slaves,  and  that  they  are  not  in  her  possession  nor  subject  to  her 
control.  She  admits  that  her  husband  sold  George,  and  substi- 
tuted Peter  ;  and  she  emancipated  Peter  before  the  institution  of 
any  proceeding  of  the  plaintiffs  against  her  for  the  slaves.  That 
her  husband  sold  Henry,  Milly,  Lelty,  and  her  two  sons,  and  sub- 
stituted nothing  in  their  place,  except  some  articles  of  furniture 
for  Letty  and  her  two  children  who  were  sold  with  the  consent 
of  the  trustees.  That  John,  Kitty,  Frank,  Harriet,  and  Caroline 
are  in  her  possession.  That  a  great  portion  of  the  household  and 
kitchen  furniture,  &c.,  has  been  destroyed  in  the  using,  during 
the  period  of  twenty-six  years,  and  she  annexes  a  schedule  of 
what  remains.  That  the  seven  slaves  were  not  included  in  the 
deed  of  her  husband  to  Mr.  Smith.  She  denies  her  liability  to 
account  to  the  plaintiffs  for  the  property  conveyed  in  trust  for  her 
use.  She  admits  that  her  husband  was  considerably  indebted 
when  he  made  the  deed  of  trust  for  her  use  ;  but  denies  that  it 
was,  in  law,  a  voluntary  conveyance  ;  and  avers  that  it  was  made 
to  procure  for  her  husband  the  means  of  discharging  a  portion  of 
those  debts. 

She  denies  that  she  concealed  her  title  and  claims  to  the  furni- 
ture and  slaves,  or  by  any  culpable  silence  induced  or  suffered 
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the  plaintiffs,  or  any  persons  to  purchase  or  receive  a  conveyance 
of  the  same  from  her  husband.  She  states  that  her  husband  died 
in  1827;  that  they  lived  together  until  his  death.  That  her  pos- 
session could  not  be  separated  from  that  of  her  husband,  and  was 
consistent  with  the  deed. 

She  admits  that  he  sold  some  of  the  slaves,  under  the  pressure 
of  great  necessity,  without  her  consent  or  that  of  her  trustees. 

She  avers  that  at  the  time  the  plaintiffs  lent  the  money  to  her 
husband  she  was  not  informed  that  it  was  intended  to  be  secured, 
or  was  secured  by  the  deed  to  Mr.  Smith.  That  she  was  not 
informed  that  such  security  had  been  given,  until  a  long  time 
afterwards  ;  but  she  cannot  recollect  the  time  at  which  such 
information  was  first  received. 

That  in  addition  to  the  said  deed  to  Mr.  Smith,  further  security 
was  given  by  a  deed  from  Overton  Carr  and  her  husband  to  Mr. 
Smith  for  certain  lots  in  the  city  of  Washington,  and  by  the 
assignment  of  the  debt  due  by  John  Hopkins,  and  by  the  convey- 
ance of  a  tract  of  land  called  Langley. 

That  the  money  lent  by  the  plaintiffs  to  her  husband,  or  some 
part  of  it,  was  applied  by  him  to  the  purchase  and  improvement 
of  the  lots  conveyed  by  him  and  Overton  Carr  to  Mr.  Smith. 

That  she  has  no  knowledge  that  at  the  time  the  securities  were 
given  any  information  was  given  to  the  plaintiffs,  or  to  Mr.  Smith, 
that  her  husband  had  executed  any  prior  deed  of  any  part  of 
the  property  mentioned  in  the  said  deeds. 

That  her  husband  had  remained  considerably  indebted  at  the 
time  of  his  death,  but  she  docs  not  know  the  names  of  his  credit- 
ors, nor  the  amount  of  his  debts. 

That  she  asserted  her  right  to  the  slaves  thus  conveyed  by  her 
husband  to  Mr.  Smith  as  soon  as  she  was  informed  of  the  attempt 
of  the  plaintiffs  to  obtain  possession  thereof  under  the  deed  to  the 
said  R.  Smith.  She  admits  that  the  debt  to  Judge  Washington 
has  been  paid,  but  she  knows  not  out  of  what  funds. 

Mr.  E.  J.  Lee,  in  his  answer,  states,  that  he  and  the  other  trus- 
tees never  had  possession  of  the  property ;  but  several  times  in- 
terfered to  protect  it  from  the  creditors  of  Mr.  R.  B.  Lee. 

That  he  never  gave  the  plaintifi's  notice  of  the  deed  of  trust  to 
him  and  the  other  trustees. 

That  he  did  not  know  of  R.  B.  Lee's  deed  to  Mr.  Smith  until 
shortly  before  R.  B.  Lee's  death. 

That  he  is  advised  that  the  deed  of  trust  of  1825,  from  R.  B. 
Lee  and  wife,  to  R.  Smith,  for  further  securing  the  debt,  is  an 
abandonment  of  all  lien  which  the  plaintiffs  ever  had  by  virtue  of 
the  deed  to  R.  Smith,  of  1817. 

Mr.  Richard  Smith,  in  his  answer,  states  that  the  property  con- 
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veyed  to  him  by  R.  B.  Lee  and  Overton  Carr,  has  been  sold  to 
the  best  advantage,  and  the  proceeds  have  been  applied  towards 
the  extinguishment  of  the  debt  ;  but  that  nothing  has  been  ob- 
tained from  the  claim  upon  Mr.  Hopkins,  nor  from  the  land  called 
Langlcy.  Mrs.  Lee  having  claimed  the  same,  and  obtained  an 
injimction,  which  is  still  pending  in  Virginia. 

That  he  had  no  notice  of  Mr.  Lee's  claim  to  the  furniture  and 
slaved,  until  all  the  other  securities  had  failed,  and  he  was  about 
to  execute  the  powers  given  him  by  the  deed  of  trust  of  1817. 

The  following  facts  were  agreed  by  the  counsel  of  the  parties, 
namely  : 

That  R.  B.  Lee  and  wife  were  housekeepers  and  resided  to- 
gether in  Fairfax  county,  in  Virginia,  on  the  9lh  of  January,  1809, 
and  the  said  R.  B.  Lee  then  held  the  properly  mentioned  in  the 
deed  of  trust  of  that  date,  and  that  the  property  continued  in  their 
possession  after,  as  before,  the  execution  of  that  deed,  and  so  con- 
tinued until  they  removed  to  Washington  city  in  1814  or  1815, 
and  brought  the  property  with  them.  After  which  the  household 
furniture  was  assessed  to  R.  B.  Lee ;  and  four  of  the  slaves  were, 
for  the  first  time,  assessed  to  him  in  1818. 

That  prior  to  the  9th  of  January,  1809,  R.  B.  Lee  was  seized 
in  fee  of  five  eighths  of  eight  thousand  acres  of  land  in  Spotsylva- 
nia county,  in  Virginia,  which  was  conveyed  by  him  and  wife  to 
Ludwell  Lee  in  fee-simple. 

That  the  execution,  due  acknowledgment,  and  recording  of  the 
deeds  and  bills  of  sale  exhibited  with  Mr.  Lee's  answer,  are  ad- 
mitted ;  and  also  the  execution  and  services  of  the  notices  referred 
to  in  Mr.  E.  J.  Lee's  answer. 

That  the  deed  of  trust  of  the  9th  of  January,  1809,  was  deli- 
vered to  the  trustees  therein  named  ;  that  they  agreed  lo  act,  but 
never  took  possession  of  the  property,  or  of  any  part  of  it. 

The  cause  was  set  for  hearing  on  the  bill,  answers,  general  re- 
plication, exhibits,  and  facts  agreed,  and  was  argued  by  Mr.  R.  S. 
Coxc,  for  the  plaintiffs,  and  Mr.  Marbiirij,  for  the  defendants. 

Cranch,  C.  J.,  (Thruston,  J.,  absent,)  delivered  the  opinion  of 
the  Court  : 

The  principal  question  in  the  case  is,  whether  the  deed  of  the 
9th  of  January,  1809,  from  R.  B.  Lee  to  E.  J.  Lee  and  others, 
in  trust  for  the  defendant,  the  wife  of  R.  B.  Lee,  is  valid  against 
his  subsequent  creditors. 

The  execution,  due  acknowledgment,  and  recording  of  that 
deed,  as  well  as  the  deed  of  R.  B.  Lee  and  his  wife  to  Ludwell 
Lee,  of  the  16th  of  July,  1809,  and  the  trust-deed  to  Turner  and 
others  to  secure  Judge  Washington,  are  admitted. 

The  bill  avers,  that  if  the  supposed  deed  of  the  9th  of  January, 
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1809,  was  ever  executed,  it  was  a  voluntary  and  fraudulent 
deed  ;  and  that  the  considerations  expressed  in  the  deed  were 
false. 

To  this  allegation  the  defendant,  Mrs.  Lee,  answers,  in  sub- 
stance, that  her  agreement  to  relinquish  her  right  of  dower  in  five 
thousand  acres  in  Spotsylvania  county,  and  to  mortgage  oilier 
lands  in  Fairfax  county,  which  were  then  held  by  trustees  for  her 
use,  to  secure  a  debt  due  by  her  husband,  was  the  consideration 
of  his  agreement  to  convey  to  E.  J.  Lee  and  others,  for  her  use, 
the  property  described  in  the  deed  of  the  9th  of  January,  1809  ; 
and  that  in  pursuance  of  that  agreement  the  deeds  were  executed 
accordingly. 

This  answer,  being  thus  directly  responsive  to  the  allegations 
of  the  bill,  is  evidence  of  a  sufficient  valuable  consideration  to 
support  the  deed  of  trust  of  the  9lh  of  January,  1809,  under  which 
Mrs.  Lee  claims. 

It  was  not  a  voluntary  deed,  and,  therefore,  it  is  immaterial 
whether  Mr.  R.  B.  Lee  was,  or  was  not,  indebted  at  the  lime  of 
executing  it.  The  relinquishment  of  dower  is  as  fair  and  merit- 
orious a  consideration  as  the  payment  of  a  sum  of  money. 

The  payment  of  Judge  Washington's  claim  did  not  impair  the 
validity  of  the  deed,  but  operated  as  a  release  only,  of  a  certain 
portion  of  the  slaves  therein  described. 

The  fact  that  the  deed  to  Ludwell  Lee,  for  the  five  thousand 
acres  of  Spotsylvania  land,  was  not  executed  by  Mrs.  Lee  and 
her  husband  until  the  16th  of  July,  1809,  although  the  recital  in 
the  deed  of  trust  of  the  9lh  of  January,  1809,  states  it  to  have  been 
then  executed,  does  not  make  the  deed  void.  The  real  consider- 
ation of  a  deed  is  always  examinable  ;  and  the  parties  are  not 
estopped  to  show  what  was  the  true  consideration.  The  agree- 
ment to  release  the  dower  was  a  sufficient  consideration  to  pre- 
vent the  deed  from  being  a  voluntary  conveyance  ;  and  the  sub- 
sequent actual  release  of  dower  made  it  an  adequate  consideration. 
That  agreement  is  proved  by  Mrs.  Lee's  answer,  which  is  respon- 
sive to  the  allegation  in  the  bill  that  the  deed  was  without  consi- 
deration. The  recital  is,  or  is  not,  an  estoppel  to  the  parlies  to 
deny  that  the  deed  to  Ludwell  Lee  was  executed  on  the  9th  of 
January,  1809.  If  an  estoppel,  the  recital  must  be  taken  to  be  true. 
If  not  an  estoppel,  the  true  consideration  may  be  proved,  namely, 
the  agreement  to  release  the  dower  ;  and  that  is  proved  by  Mrs. 
Lee's  answer. 

If  it  was  not  a  voluntary  conveyance,  it  can  only  be  impeached 
on  the  ground  of  fraud  ;  and  if  the  consideration  was  adequate, 
there  can  be  no  pretence  for  a  charge  of  fraud.  Nor  is  there  suffi- 
cient evidence  to  charge  Mrs.  Lee  with  any  fraudulent  conceal- 
voL.  V.  28 
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ment  of  her  title  ;  or  collusion  with  her  husband  to  deceive  the 
plaintiffs  before,  or  at  the  time,  of  their  lending  the  money  to  Mr. 
Lee,  or  of  their  taking  his  deed  of  trust  to  Mr.  Smith.  Indeed, 
the  bill  does  not  charge  it.  It  only  avers  that  Mrs.  Lee  and  Mr. 
E.  J.  Lee  knew  that  the  plaintiffs  had  lent  the  money  to  R.  B. 
Lee,  in  full  faith  that  he  was  the  real  and  unqualified  owner  of 
the  property  ;  and  knew  that  he  executed  the  deed  to  secure  the 
payinent  of  the  money,  and  never  communicated  to  the  plaintiffs 
the  existence  of  the  deed  of  the  9th  of  January,  1809.  This 
charge  relates  to  a  time  subsequent  to  the  execution  of  the  deed, 
when  neither  Mrs.  Lee,  nor  Mr.  E.  J.  Lee,  was  bound  to  com- 
municate any  such  information  to  the  plaintiffs.  Nor  can  their 
silence,  after  the  execution  of  the  deed,  justify  a  charge  of  fraud 
or  collusion.  The  time  when  the  money  was  advanced  is  that  at 
which  the  notice  is  material.  Lord  Chancellor  Thurlow  in  Beck- 
ett v.  Cordlcy,  1  Bro.  C.  C.  258. 

But  if  the  bill  had  charged  them  with  a  fraudulent  collusion  at 
the  time  of  Mr.  R.  B.  Lee's  deed  of  trust  to  Mr.  Smith,  their 
answers  expressly  deny  concealment  of  the  claim  and  knowledge 
of  Mr.  R.  B.  Lee's  deed  to  Mr.  Smith,  and  of  his  intention  to  secure 
the  plaintiffs  by  such  a  deed  until  long  after  it  was  executed. 

It  has  been  contended,  that  the  continued  possession  of  Mr.  R. 
B.  Lee  after  the  execution  of  the  deed  of  trust  of  the  9th  of  Janu- 
ary, 1809,  is  evidence  of  fraud.  But  that  possession  was  perfectly 
consistent  with  the  use  raised  by  the  deed.  As  long  as  Mr.  and 
Mrs.  TjCO  continued  to  live  together  she  could  only  enjoy  the  use 
of  tlie  furniture  and  slaves,  jointly  with  him  ;  and  her  possession 
would  appear  to  be  his  possession.  Her  use  of  property,  in  that 
wav,  could  not  be  evidence  of  fraud. 

The  deed  was  a  contract  made  in  Virginia,  and  was  executed 
with  all  the  formalities  necessary  to  make  it  valid  there.  The  title 
to  the  property  was  complete,  and  was  valid  between  the  parties 
wherever  they  might  be.  By  removing  to  the  District  of  Colum- 
bia, the  title  was  not  impaired.  There  is  no  ground  for  suppos- 
ing it  to  bo  necessary  that  the  deed  should  be  acknowledged  or 
recorded  in  this  district. 

The  power,  reserved  by  Mr.  Lee,  to  dispose  of  any  part  of  the 
property  with  the  consent  of  the  trustees,  and  upon  substituting  an 
equivalent,  it  is  said,  is  a  badge  of  fraud.  ]3ut  it  is  only  a  general 
power  of  revocation  which  is  a  badge  of  fraud  ;  whenever  the 
consent  of  other  independent  persons  is  required,  or  an  equivalent 
is  to  be  substituted,  tiiere  can  be  no  objection  to  the  power  of 
revocation  ;  it  aff'ords  no  evidence  of  fraud. 

It  is  objected  that  if  the  recital  is  to  be  taken  as  true,  and  if  the 
relinquishment  of  dower  had   been  made  before  the  execution  of 
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the  deed  of  the  9lh  of  January,  1809,  the  consideration  was  exe- 
cuted, and  therefore  was  not  sufficient  to  sustain  the  deed. 

But  this  objection,  I  apprehend,  appUes  only  to  executory  con- 
tracts, not  to  conveyances.  An  executed  consideration  may  not  be 
sufficient  to  sustain  an  executory  contract,  and  yet  a  past  or  exe- 
cuted consideration  may  be  a  sufficient  consideration  ibr  a  grant ; 
which  is  a  contract  executed  in  proBsenii  —  not  to  be  executed  in 
futuro.  If  the  objection  is  applicable  to  this  deed,  it  is  applicable 
to  all  our  conveyances;  for  they  also  say  "in  consideration  of" 
so  much  money,  "  at  or  before  the  sealing  and  delivery  of  these 
presents,  in  hand  paid,  the  receipt  whereof,"  the  grantor  "  hereby 
acknowledges,"  &c. 

The  money  may  have  been  paid  a  year  before,  or  the  consider- 
ation may  be  an  old  debt,  and  yet  we  have  never  heard  an  objec- 
tion to  such  a  consideration  of  a  deed  ;  and  the  deed  under  which 
the  plaintiffs  themselves  claim,  is  given  for  a  past  or  executed  con- 
sideration, namely,  the  sum  of  $6,000  loaned  on  the  day  preceding 
the  date  of  the  deed,  the  receipt  whereof  the  said  R.  B.  Lee 
thereby  acknowledged  ;  and  no  other  consideration  is  averred  in 
the  deed. 

It  is  objected  that  the  use  which  Mr.  Lee  made  of  the  pro- 
perty, by  disposing  of  some  of  the  slaves,  and  mortgaging  others, 
&c.,  without  the  consent  of  the  trustees,  or  of  Mrs.  Lee,  and 
without  substituting  an  equivalent,  was  inconsistent  with  the 
nature  of  the  deed,  and  therefore  is  evidence  that  the  deed  was 
fraudulent. 

But  as  between  Mrs.  Lee  and  him,  or  those  claiming  under 
him,  (as  the  plaintiffs  do,)  it  is  no  mark  of  fraud.  It  is  a  matter 
entirely  between  her  and  him,  or  his  assigns.  If  he  has  violated 
the  rights  of  Mrs.  Lee,  and  she  chooses  to  acquiesce  rather  than 
quarrel  with  him,  no  third  person  has  a  right  to  interfere  ;  the  pro- 
perty was  hers,  and  she  had  a  right  to  do  with  it  as  she  pleased  ; 
and,  because  she  has  submitted  to  some  violation  of  her  rights,  it 
does  not  follow  that  she  must  relinquish  what  are  left. 

We  are  of  opinion,  that  the  deed  of  trust  of  the  9th  of  Janu- 
ary, 1809,  to  Mr.  E.  J.  Lee,  Mr.  Maffit,  and  Mr.  Colman,  was 
a  good  and  valid  deed,  made  bond  fide,  and  upon  a  valid  and  valu- 
able consideration,  and  has  not  been  impaired  by  any  subsequent 
conduct  or  transactions  of  Mrs.  Lee,  or  her  trustees,  and  that  the 
bill  must  be  dismissed  with  costs. 

Bill  dismissed.  Affirmed  by  the  Supreme  Court  of  the  United 
States,  February  11, 1839. 
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Elizabeth  Dick  v.  William  Laird,  Executor  of  John  Laird,  and 
surviving  partner  of  John  Laird  &  Co. 

Wlicrc,  durinp:  a  lonp^  period  of  mercantile  intercourse  between  the  principal  and  fac- 
tor, it  appeared  that  the  principal  was  permitted,  upon  shipments  of  tobacco,  to 
draw  liills  fur  tlie  estimated  value  thereof,  which  bills  tiie  factor  was  in  the  habit  of 
acccptinj^  and  payint^,  whether  the  cargoes  were,  or  were  not  sold;  the  factor  being 
ccnerally  in  advance,  and  charginj:^  interest  upon  his  advances,  and  givinjij  credit 
for  interest  upon  the  net  proceeds  of  the  cargoes,  shipments  made,  after  tlie  dissolu- 
tion of  the  Ihm  of  the  principal,  by  the  death  of  one  of  the  partners,  to  the  factor, 
(upon  the  credit  of  which  shipments  bills  were  drawn  by  the  surviving  partner, 
according  to  the  usual  course  of  their  former  dealing,)  were  held  to  have  been 
made  according  to  sucli  usual  course,  and  were  not  to  be  applied  to  the  liquidation 
of  the  general  debt  due  by  the  principal  to  the  factor  at  the  time  of  the  dissolution; 
but  were  to  be  applied,  in  the  first  place,  to  meet  the  bills  drawn  upon  the  credit 
of  such  shijimcnts  ;  and  the  surplus  only,  if  any,  to  be  applied  to  the  liquidation  of 
the  general  balance  due  by  the  principal  to  the  factor. 

But  if  the  bills  thus  drawn  by  the  surviving  ])artner,  and  paid  by  the  factor,  exceeded 
the  net  proceeds  of  the  cargoes  thus  shipped  after  the  dissolution  of  the  firm,  the 
excess  was  not  chargeable  to  the  estate  of  tlie  firm,  but  to  the  survivor  only ;  it  not 
bi;ing  competent  for  him  to  charge  the  estate  of  the  firm,  by  drawing  bills  after  the 
dissolution. 

Bill  in  equity  by  Elizabeth  Dick,  in  behalf  of  herself,  and 
such  other  creditors  of  the  late  firm  of  John  Laird  &  Son,  and 
of  John  Laird,  as  shall  choose  to  be  made  parties,  and  contribute 
to  the  expenses  of  the  suit ;  against  William  Laird,  surviving 
partner  of  the  firm  of  John  Laird  &  Son,  and  sole  executor  of 
the  will  of  John  Laird,  deceased. 

The  bill  seeks  to  charge  the  joint  effects  in  the  hands  of  the 
surviving  partner,  and  the  separate  estate  of  John  Laird,  deceased, 
in  the  hands  of  his  executor,  and  for  an  account,  and  for  a  re- 
ceiver, &c. 

The  cause  came  before  the  Court,  upon  an  exception  to  the 
auditor's  report,  disallowing  a  claim  of  James  Dunlop  &  Com- 
pany, of  London,  for  a  balance  of  ,£5,020  2s.  against  the  effects  of 
the  late  firm  of  John  Laird  &  Son,  in  the  hands  of  William 
Laird,  the  only  surviving  partner. 

The  case  was  argued  by  Mr.  Redin,  for  Dunlop  &  Co.,  who 
cited  Hammonds  v.  BarcUuj,  2  East,  227,  that  an  acceptor  has  a 
lien  on  the  shipments  ;  and  Hamersky  v.  Lambert,  2  Johns.  Ch.  R. 
508,  that  dealing  with  a  surviving  partner  does  not  discharge  the 
old  firm. 

Mr.  Marhury  and  Mr.  Key,  contra,  cited  Dob  v.  Halsey, 
16  Johns.  34;  Campbell  v.  Matthews,  6  Wend.  551,  and  Evern- 
shim  v.  Ensworth,  7  Id.  32G,  that  a  partner  has  no  right  to  pay  his 
private  debts  with  partnership  funds.  Clayton'' s  case,  1  Meriv. 
530,  004;  that  if  the  creditor  has  kept  a  continuous  account  after 
the  death  of  one  of  the  debtor  partners,  the  subsequent  payments 
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are  to  be  applied  to  the  extinguishment  of  the  old  debt ;  Simpson 
V.  Ing-ham,  2  B.  &  C.  65,  S.  P.,  and  Pemberton  v,  Oakes,  4  Ilus- 
sell,  154,  168,  and  Abel  v.  Sutlon,  3  Esp.  108;  Lansing-  v.  Gaine 
et  al.  2  Johns.  303  ;  Sanford  v.  Nicholls,  4  Id.  227  ;  Devaynes  v. 
Noble,  1  Meriv.  602 ;  and  Brighton's  case,  Id.  620,  that  the  sur- 
viving partner  had  no  right  to  draw  bills  so  as  to  create  a  new 
obligation  upon  the  old  firm. 

They  contended,  also,  that  Dunlop  &  Company  were  bound  to 
apply  the  proceeds. of  the  joint  property  shipped  after  the  dissolu- 
tion of  the  firm,  to  extinguish  the  debt  of  the  firm,  and  should 
have  charged  the  bills  of  William  Laird,  drawn  after  the  dissolu- 
tion, to  his  separate  account. 

The  bills  were  not  drawn  specifically  upon  the  credit  of  any 
particular  shipment,  but  generally,  on  the  promise  of  shipments  ; 
nor  are  the  acceptances  charged  specifically  against  correspondent 
shipments. 

Dunlop  &,  Company  ought  not  to  have  permitted  William  Laird 
to  draw,  when  they  knew  he  was  trading  on  the  partnership  funds, 
after  the  death  of  John  Laird,  at  the  hazard  of  his  heirs,  and 
ought  not  to  be  permitted  to  resort  to  his  estate. 

Mr.  Jones,  in  reply,  cited  McLeod  v.  Drummon,  17  Ves.  152 ; 
Keane  v.  Roberts,  4  Mad.  332,  and  Hamersley  v.  Lambert,  2  Johns. 
Ch.  Rep.  508,  as  to  the  powers  and  duties  of  a  surviving  partner  ; 
and  SleacWs  case.  Palmer's  case,  and  Clayton's  case,  2  Meriv.  538, 
623,  as  to  the  application  of  payments.  Simpson  v.  Ingham, 
2  B.  &  C.  65,  S.  P.     See  Neivmarch  v.  Clay,  14  East,  239. 

Cranch,  C.  J.,  (Thruston,  J.,  absent,)  delivered  the  opinion  of 
the  Court. 

This  cause  now  comes  before  the  Court  upon  an  exception  to 
the  auditor's  report  disallowing  a  claim  of  James  Dunlop  & 
Company,  of  London,  for  a  balance  of  X5,020  2s.  against  the 
late  firm  of  John  Laird  &  Son  in  the  hands  of  William  Laird,  the 
only  surviving  partner. 

The  principal  question  is,  what  was  the  intent  with  which  Wil- 
liam Laird  shipped  to  James  Dunlop  &  Co.  the  tobacco  which 
was  on  hand  in  Georgetown,  at  the  death  of  Mr.  John  Laird,  and 
which  had  been  purchased  in  his  lifetime  with  the  joint  funds  of 
John  Laird  &  Son  ;  and  with  what  intent  it  was  received  by 
Dunlop  &  Co. ;  for  that  intent,  if  ascertained,  must  govern  the 
application  of  the  proceeds  of  the  sales  of  that  tobacco.  The 
intent  and  understanding  of  the  parties  constituted  the  contract 
between  them. 

It  appears  by  the  bill  and  answer,  and  the  accounts  of  James 
Dunlop  &  Co.  with  John  Laird  &  Son  ;  and  of  John  Laird  & 
Son  with  James  Dunlop  &  Co.  as  kept  by  them  respectively,  that 
28* 
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John  Laird  &  Son  were  merchants  residing  in  Georgetown  in 
the  District  of  Cohimbia,  and  that  James  Dunlop  &  Co.  were 
merchants  residing  in  London.  That  a  long  course  of  business 
had  been  carried  on  between  them,  for  many  years,  which  con- 
sisted of  shipments  of  cargoes  of  tobacco  by  John  Laird  &  Son 
to  James  Dunlop  &  Co.  for  sale,  in  London  or  elsewhere,  by  the 
latter  firm,  for  and  on  account  of  the  former.  That  the  under- 
standing and  practice,  if  not  the  express  contract,  was,  that  John 
Laird  &  Son  should  be  permitted,  upon  every  shipment  so  made, 
to  draw  upon  James  Dunlop  &  Co.  at  sixty  days  sight  for  the 
probable  amount  of  the  proceeds  of  sales  of  the  tobacco  so  ship- 
ped and  consigned  to  them ;  and  that  they  would  accept,  and,  at 
maturity,  pay  such  bills,  whether  the  tobacco  should  then  have 
been  sold  or  not,  and  Avhelher  they  should  or  should  not  then 
have  actually  received  the  proceeds  thereof;  it  being  understood 
that  interest  should  be  charged  upon  their  acceptances,  and 
credited  upon  the  proceeds  of  sales.  It  was  therefore  a  case  of 
principal  and  factor.  Each  consignment  was  a  bailment  for  sale 
and  remittance  ;  not  a  general  payment  on  account.  It  was  the 
fund  to  meet  the  bills  drawn,  and  to  be  applied  in  the  first  place 
solely  to  that  object.  If  the  proceeds  of  the  sales  exceeded  the 
bills,  the  surplus,  and  that  only,  could,  in  good  faith,  be  applied 
by  James  Dunlop  &  Co.  to  the  extinguishment  of  any  general 
balance  of  account  which  might  be  in  their  favor.  If  the  agree- 
ment had  been  that  James  Dunlop  &  Co.,  instead  of  accepting 
the  bills  of  John  Laird  &  Son,  should  remit  tiie  proceeds  of  sales 
by  bills  drawn  in  Europe  upon  merchants  in  this  country  in  favor 
of  John  Laird  &  Son,  the  nature  of  the  business  would  have  been 
the  same.  It  would  still  have  been  a  case  of  principal  and  factor. 
Dunlop  &  Co.,  it  is  true,  had  a  lien  on  the  goods  of  their  princi- 
pal for  any  general  balance  due  to  them;  but  they  were  not 
bound  to  resort  to  it ;  nor  could  they  do  so  in  good  faith  after  so 
long  and  uniform  a  course  of  credit,  as  justified  Laird  &  Son  in 
expecting  that  their  bills  would  be  honored,  unless  Dunlop  & 
Co.  should  have  cause  to  doubt  the  solvency  of  Laird  &  Son. 

The  object  of  Laird  &  Son  was  to  receive  here,  as  soon  as 
possible,  the  proceeds  of  the  sales  so  that  they  might  invest  them 
in  other  cargoes,  and  thus  continue  a  business  advantageous  to 
both  parties  ;  to  Laird  &  Son  by  the  profit  on  the  sales ;  and  to 
Dunlop  &  Co.,  the  factors,  by  their  commissions  for  transacting 
the  business.  In  this  manner  the  bu^^iness  was  regularly  carried 
on,  Dunlop  &  Co.  being  generally  in  advance,  until  the  death  of 
Mr.  John  Laird,  on  the  11th  of  July,  1833,  when  it  appears  by 
the  accounts,  as  kept  by  both  firms,  that  there  was  a  balance  due 
to  Dunlop  &  Co.  of  £4,232  65.  3^^. 
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For  this  balance  Dunlop  &  Co.  had  a  right  to  charge  the  joint 
estate  of  John  Laird  &  Son,  and  the  separate  estate  of  each  of 
the  partners,  in  case  the  joint  estate  should  be  insufficient ;  and 
have  still  a  right  so  to  do,  unless  that  balance  has  been  paid. 

But  it  is  contended  that  that  balance  has  been  paid,  by  con- 
signments (made  by  W.  Laird  the  surviving  partner)  of  tobacco 
which  was  on  hand,  in  this  country,  at  the  time  of  Mr.  John 
Laird's  death ;  and  which  had  been  purchased,  in  his  lifetime, 
with  the  joint  funds  ;  although,  at  the  time  of  making  those  con- 
signments, the  surviving  partner  drew  bills  on  Dunlop  &  Co.  the 
consignees,  for  the  full  value  of  the  tobacco  thus  consigned,  which 
bills  they  accepted  and  paid  before  the  proceeds  of  the  sales  of 
that  tobacco  came  to  their  hands. 

It  is  supposed  in  argument  that  when  these  consignments  were 
made,  no  appropriation  was  made  of  the  proceeds  by  either 
party,  the  consignor  or  consignees ;  and  that,  as  this  is  a  case 
between  conflicting  creditors,  the  consignment,  or  the  proceeds 
thereof,  must  be  considered  as  payments  made  without  applica- 
tion to  any  particular  items  of  the  account,  and  therefore  the 
Court  must  apply  them  to  the  oldest  items  on  the  debit  side  ; 
which  would  include  the  whole  balance  due  at  the  time  of  the 
death  of  Mr.  John  Laird ;  and  that  as  the  estate  of  IVIr.  John 
Laird  is  not  liable  for  any  balance  due  upon  transactions  since  his 
death,  the  claim  of  Dunlop  &  Co.  was  properly  excluded  by  the 
auditor  from  all  participation  in  the  funds  of  the  firm  of  John 
Laird  &  Son,  and  in  the  estate  of  the  deceased  partner  John 
Laird.  This  doctrine  is  built  upon  the  decision  of  Sir  William 
Grant,  the  master  of  the  rolls,  in  Clayton's  case,  which  constitutes 
a  part  of  the  case  of  Devaijnes  v.  Noble,  1  Merivale,  5So,  which 
is  a  leading  case  upon  this  point,  and  has  been  confirmed  by 
several  subsequent  cases.  In  that  case,  Clayton  had  deposited 
money  in  a  banking-house  consisting  of  Devaynes  and  four  other 
partners.  Devaynes  died,  and  the  other  partners  continued  the 
business  under  the  same  name  for  several  months,  and  then  be- 
came bankrupt.  At  the  time  of  the  death  of  Devaynes,  Clayton 
had  in  the  bank  £1,713,  and  before  he  deposited  any  further 
sums  he  drew  out  several  sums,  amounting  to  XI, 260,  reducing 
his  balance  to  £453.  From  this  time  to  the  bankruptcy  he  both 
paid  in  and  drew  out  considerable  sums ;  but  his  payments  were 
so  much  larger  than  his  receipts,  that  at  the  time  of  the  bank- 
ruptcy his  cash  balance  in  the  hands  of  the  surviving  partners  ex- 
ceeded £1,713,  the  amount  of  his  cash  balance  at  Devaynes's 
death.  It  was  admitted  that  the  £1,260  which  he  drew  out  after 
Devaynes's  death,  and  before  he  made  any  new  deposits,  extin- 
guished so  much  of  the  old  balance,  and  the  contest  was  only  as 
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lo  the  ;£453.  As  to  which  it  was  contended  by  the  represent- 
atives of  the  deceased  partner,  Devaynes,  and  so  decided  by  the 
master  of  the  rolls,  that  although  Clayton  subsequently  deposited 
more  money  than  he  drew  out,  so  that  his  balance  at  the  time  of 
the  bankruptcy  was  larger  than  it  was  at  Devaynes's  death  ;  yet 
as  he  had,  after  his  new  deposits,  drawn  more  than  £453,  with- 
out applying  his  drafts  to  any  particular  sums  deposited,  his  drafts 
were  to  be  applied  to  the  oldest  debits  in  his  account ;  and  there- 
fore the  whole  balance  due  at  Devaynes's  death  was  extinguished 
before  the  bankruptcy. 

In  order  to  make  that  case  applicable  to  the  present,  it  must  be 
shown  that  the  consignments  of  the  tobacco  which  was  on  hand 
at  the  death  of  i\Ir.  John  Laird  were  payments  upon  general  ac- 
count without  any  particular  appropriation  or  application  of  the 
proceeds  of  the  sales. 

We  think  they  were  not.  The  former  consignments,  in  the  life- 
time of  Mr.  John  Laird,  were  never  considered,  by  either  of  the 
firms,  as  payments,  but  as  consignments  by  the  principal  to  his 
factor,  or  agent,  for  sale  and  remittance ;  for  which  services  the 
factor  was  to  receive  his  wages,  by  way  of  commission. 

It  appears  by  the  accounts  of  the  parties  with  each  other,  that 
Laird  &  Son,  when  they  made  their  consignments,  drew  bills 
for  the  estimated  proceeds  of  the  sales,  which  bills  were  accepted 
and  paid  by  Dunlop  &  Co.,  who  appear,  during  the  lifetime  of 
Mr.  Laird,  to  have  been  content  to  await  the  contingency  of  the  pro- 
ceeds of  the  sales  exceeding  the  amount  of  the  bills  drawn  upon 
them,  so  as  thereby  lo  liquidate  the  balance  of  their  general  ac- 
count, which,  however,  was,  in  the  mean  time,  bearing  interest. 

That  the  bills  were  thus  drawn  upon  the  shipments,  appears  not 
only  by  the  accounts  of  the  parties  with  each  other,  as  exhibited 
and  proved,  but  by  the  averments  of  the  plaintiff  in  her  bill,  and 
by  the  supplemental  answer  of  the  defendant,  which  is  directly 
responsive  to  the  allegations  of  the  bill,  and  drawn  out  by  excep- 
tions to  his  first  answer  upon  this  very  point. 

The  plaintiff,  in  her  bill,  avers  "that  large  quantities  of  tobacco, 
or  the  proceeds  of  sale  thereof,  were  in  the  hands  of  the  said 
J.  Dinilop  &  Co.,  of  London,  at  the  death  of  the  said  John  Laird  ; 
and  large  quantities  of  tobacco,  on  hand  at  the  death  of  the  said 
John  Laird,  were  further  shipped  to  them  after  the  said  John 
Laird's  death,  by  the  defendant  as  surviving  partner,  to  be  sold 
and  disposed  of  on  account  of  the  firm.  A  statement,  in  detail, 
of  all  these  tobaccoes,  and  the  proceeds  of  sale  thereof,  the  de- 
fendant is  called  on  to  produce." 

And  the  plaintiff,  in  her  bill,  prays  that  the  defendant  "may  state 
what  tobacco,  and  the  cost  and  value  thereof,  belonging  to  the 
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said  concern,  was  in  Europe  and  in  this  country  (distinguishing 
respectively)  at  the  death  of  the  said  John  Laird,  not  then  sold, 
or  the  account  of  sales  of  which  were  not  then  received  ;  when 
the  said  tobacco  was  shipped  ;  how  disposed  of;  when  the  same 
was  sold,  and  by  whom  ;  and  to  whom  the  same  was  shipped  ; 
and  what  were  the  proceeds  of  such  sales  ;  and  when,  by  whom, 
and  how  received  and  applied."  And  she  further  in  her  bill  prays 
that  the  defendant  "  may  state  and  show  an  account  of  all  drafts 
and  bills  drawn  by  him,  since  the  death  of  his  father,  on  James 
Dunlop,  or  James  Dunlop  &  Co.,  of  London,  or  any  other  per- 
son or  persons,  for  the  proceeds  of  tobacco  sold  or  shipped,  with 
the  dates  and  amounts  of  the  said  bills,  and  what  they  produced, 
and  how  he  applied  the  proceeds  thereof." 

The  plaintiff"  took  niany  exceptions  to  the  defendant's  first 
answer  ;  one  of  which  (the  sixth)  was,  "  Because  the  defendant 
has  failed  to  state  and  show,  as  called  for  by  the  complainant,  an 
account  of  all  drafts  and  bills  drawn  by  him  since  the  death  of 
John  Laird,  on  James  Dunlop,  or  James  Dunlop  &  Co.,  of  Lon- 
don, or  any  other  person  or  persons,  for  the  proceeds  of  tobacco 
sold  or  shipped,  with  the  dates  and  amounts  of  said  bills,  and 
what  they  produced,  and  how  he  applied  the  proceeds  thereof." 

And  another  exception,  (the  fourth)  was,  "Because  the  defend- 
ant has  failed  to  exhibit  a  statement,  in  detail,  of  the  tobaccoes,  and 
the  cost  thereof,  and  the  proceeds  of  sale  thereof,  in  the  hands  of 
J.  Dunlop  &  Co.,  at  John  Laird's  death,  the  property  of  the  said 
late  concern  of  John  Laird  &  Son  ;  and  also  the  quantities  and 
cost  of  the  tobaccoes  shipped  to  the  said  Dunlop  &  Co.,  of  Lon- 
don, after  John  Laird's  death,  the  property  of  the  said  lale  con- 
cern, and  the  proceeds  of  sale  of  all  said  tobaccoes." 

In  answer  to  these  averments  and  calls  for  information  and  ex- 
ceptions, the  defendant,  in  his  supplemental  answer,  among  other 
things,  says,  that  "  James  Dunlop  &  Co.  had  no  funds  of  the  part- 
nership estate  in  their  hands  at  John  Laird's  death. 

"On  the  contrary,  when  the  tobacco  in  their  hands  at  that  time, 
and  the  bills  of  exchange  drawn  thereon,  at  John  Laird's  death, 
together  with  interest,  were  respectively  brought  to  account, 
James  Dunlop  &  Co.  were  creditors  of  John  Laird  and  Son,  at 
John  Laird's  death,  £4,232  6s.  2d.  sterling." 

And  again  he  says,  in  answer  to  the  fourth  exception,  "that  the 
tobacco  and  the  cost  thereof,  and  the  proceeds  of  sale  thereof  in 
the  hands  of  James  Dunlop  &  Co.  at  John  Laird's  death,  and  the 
amount  drawn  thereon,  were  as  follows,"  &c.  He  then  gives  a 
particular  statement  of  the  several  cargoes  in  the  hands  of  J.  Dun- 
lop &  Co.  and  the  proceeds  thereof,  and  says  :  "Amount  of  the 
bills  drawn  in  John  Laird's  life  upon  such  shipments,  (the  amount 
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and  date  of  each  being  shown  in  the  partnership  books,  and  in  the 
account  of  James  Dunlop  &  Co.,  marked  A,  of  the  1st  of  August, 
1S35,  filed  in  this  cause  with  the  auditor,  and  which  are  hereby 
referred  to  as  part  hereof,)  £40,114  15^.  2d.,  to  which  add  inte- 
rest and  several  small  payments,  as  stated  in  said  books  and  ac- 
count, and  the  balance  due  James  Dunlop  &  Co.  at  the  death  of 
the  said  J.  Laird  was  X4,232  65.  3^." 

Again  he  says,  "that  the  quantities  and  cost  of  the  tobacco 
shipped  to  James  Dunlop  &  Co.  by  this  defendant,  as  surviving 
partner  after  the  said  Jolni  Laird's  death,  and  the  proceeds  of 
sale  thereof,  and  the  amount  of  bills  drawn  upon  those  shipments, 
by  this  defendant,  as  surviving  partner,  were  as  follows  :  — 

Cost  Proceeds. 

Brig  Zior,  331  hhds.     $38,088!63     £6,095  3s.  9d. 

Ganges,  third  voyage,      301     "  10,593.07        2,484  0    0 

To  France,  per  Caze-  j     g^     ,,  8,360.00        2,516  3    2 

nove  and  Utica,  )  '  ' 

and  the  amount  of  bills  drawn  by  this  defendant  as  surviving  part- 
ner, upon  such  last-mentioned  shipments,  (the  amount  and  date 
of  each  are  also  shown  in  the  partnership  books,  and  in  the  ac- 
count of  the  said  James  Dunlop  &  Co.,  marked  B,  of  the  said 
1st  of  August,  1835,  filed  with  the  auditor  in  this  cause,  and  which 
are  hereby  referred  to  as  part  hereof,)  £10,908  6s.  8d.,  to  which 
add  interest  and  some  small  payments  stated  in  said  books  and 
accounts,  and  the  balance  due  James  Dunlop  &  Co.  on  these  last- 
named  shipments  and  drafts,  was  and  is  £787  15s.  9c/." 

At  the  foot  of  the  accounts  of  James  Dunlop  &  Co.,  marked  A 
and  B,  and  referred  to  by  William  Laird,  the  surviving  partner, 
as  part  of  his  answer,  is  the  following  certificate  signed  by  him  : 
"  These  accounts  are  correct.  The  account  A  shows  the  ship- 
ments prior  to  John  Laird's  death,  to  James  Dunlop  &  Co.,  and 
the  tobacco  then  in  their  hands,  or  for  which  accounts  of  sales 
had  not  been  rendered  ;  and  all  the  drafts  drawn  prior  to  his 
death,  and  the  balance  due  James  Dunlop  &  Co.  after  realizing 
the  proceeds  of  those  shipments.  This  account  B,  shows  all  the 
shipments  made  by  me  to  them,  as  surviving  partner,  of  all  the 
tobacco  here  at  John  Laird's  death,  and  the  drafts  which  I  drew, 
as  surviving  partner,  on  those  shipments.  William  Laird." 

These  accounts  show  the  dates  of  the  several  bills  drawn  by  the 
surviving  partner,  after  the  death  of  John  Laird  ;  and  the  books 
of  John  Laird  &  Son,  as  kept  by  the  surviving  partner,  show  the 
times  of  the  shipments  of  the  tobacco  on  hand  ;  and  by  comj)aring 
the  dates  of  the  bills  with  the  times  of  shipment,  a  strong  presump- 
tion arises  independent  of  all  other  evidence,  that  the  bills  were 
drawn  upon  the  consignments,  and  accepted  on  the  faith  that  the 
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proceeds  of  the  sales  should  come  to  the  hands  of  the  acceptors,  to 
meet  or  reimburse  their  acceptances. 

Taking  the  whole  evidence  together,  that  fact  seems  to  be 
proved  beyond  all  doubt. 

The  fact,  that  Dunlop  &  Co.  accepted  the  bills  upon  the  faith 
of  the  consignments,  is,  to  our  minds,  conclusive  evidence  that  the 
acceptances  and  the  consignments  were  intended,  by  both  parties, 
to  meet  and  to  be  set  against  each  other,  and  that  tlic  proceeds  of 
the  consignments  were  in  the  first  place  to  be  appropriated  and 
applied  to  the  acceptances. 

This,  we  think,  was  clearly  the  case  during  the  lifetime  of  Mr. 
Laird. 

It  is  stated  in  the  answer  of  Mr.  W.  Laird,  and  admitted  in 
argument,  "that  at  the  death  of  the  late  John  Laird,  the  late  con- 
cern of  John  Laird  &  Son  had  a  considerable  amount  of  tobacco 
on  hand  here,  destined  for  shipment  in  like  manner  ;  and  for  the 
conveyance  of  a  great  portion  of  which  a  vessel  had  been  char- 
tered, and  was  engaged  in  loading  ;  and  James  Dunlop  &  Co., 
of  London,  advised  of  the  intended  consignment  of  her  cargo  to 
them  ;  all  previous  to  the  death  of  John  Laird  ;  and  that  the  con- 
cern were  on  the  look-out  for  another  vessel  to  take  another  cargo 
over  and  above  the  one  last-mentioned." 

It  appears  by  the  accounts  of  the  parties,  and  is  admitted  in 
argument,  that  the  tobacco  thus  on  hand  at  the  death  of  Mr.  Laird, 
was  immediately  shipped  and  consigned,  by  the  surviving  partner, 
to  Dunlop  &  Co.,  agreeably  to  the  advice  which  had  been  for- 
warded to  them  in  the  lifetime  of  Mr.  Laird  ;  and  that  shipment, 
it  seems,  was  destined  to  be,  and  was,  made  "in  like  maimer  ;" 
that  is,  in  the  same  manner  as  the  former  shipments  had  been 
made,  namely,  for  sale  and  remittance  ;  or  to  meet  the  accept- 
ances of  the  bill  drawn  upon  it.  The  engagement  thus  made  in 
the  lifetime  of  INIr.  Laird,  was  promptly  and  honorably  fulfilled  by 
the  surviving  partner.  It  was  an  engagement  as  binding  in  honor 
and  conscience  upon  the  survivor  as  any  other  contract  made  in 
the  lifetime  of  his  partner  ;  and  Dunlop  &  Co.,  being  as  much 
bound  by  the  long  and  uniform  course  of  business  between  the 
two  houses,  to  accept  the  bills  drawn  by  the  surviving  partner 
upon  the  tobacco  of  the  firm  shipped  by  the  surviving  partner,  as 
they  would  have  been  to  accept  the  bills  drawn  by  the  firm  upon 
tobacco  shipped  by  the  firm  in  the  lifetime  of  Mr.  Laird,  accepted 
the  bills  drawn  by  the  surviving  partner  upon  the  tobacco  thus 
shipped. 

By  accepting  these  bills,  Dunlop  &  Co.  admitted  that  this  ship- 
ment was  not  a  general  payment  on  account ;  and  could  not,  in 
good  faith,  have  applied  the  proceeds  of  the  sales  of  this  tobacco 
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to  the  gener.al  balance  due  to  them  by  Laird  &  Son ;  nor  could 
they,  in  good  faith,  after  the  long  and  uniform  course  of  deaUng 
between  the  two  firms,  have  refused  to  accept  the  bills  of  the  sur- 
viving partner,  after  advice  of  the  shipment,  imless,  after  being 
advised  of  the  intended  consignment,  they  had  given  notice  to  the 
surviving  partner,  before  the  bills  were  drawn,  that  they  would 
not  accept  them  ;  or  unless  they  had  reason  to  believe  the  firm  of 
Laird  &  Son  to  be  insolvent,  or  in  doubtful  circumstances. 

The  drawing  and  acceptance  of  the  bills  drtiwn  upon  this  ship- 
ment is  evidence  that  both  parties  considered  the  proceeds  of  sales 
as  appropriated  to  the  payment  of  the  acceptances  in  the  first 
instance,  and  not  as  a  general  payment,  the  appropriation  and 
application  of  which  has  not  been  made  by  either  party. 

Mr.  Laird,  the  surviving  partner,  had  no  other  fund  in  the  hands 
of  Dunlop  &  Co.  upon  which  he  could  draw,  than  the  tobacco 
thus  shipped.  It  would  seem,  therefore,  that  nothing  could  be 
more  evident,  than  that  the  proceeds  of  the  shipment  were  appro- 
priated, in  the  first  place,  to  the  discharge  of  the  bills  thus  drawn 
thereupon. 

Such  being  the  case,  and  there  being  no  general  payments  on 
account  made  by  Laird  &  Son  to  Dunlop  &  Co.  which  can  be 
applied  to  the  general  balance  due  to  them  at  the  time  of  the 
death  of  Mr.  Laird,  that  balance  has  never  been  paid,  and  they 
have  a  right  to  look  to  the  estate  of  the  deceased  partner,  if  there 
be  a  deficiency  of  joint  assets. 

Thus  far  we  have  been  considering  only  the  liability  of  the 
joint  estate  of  Laird  &  Son  for  the  balance  due  by  them  to  Dun- 
lop &  Co.  at  the  time  of  the  death  of  Mr.  John  Laird. 

But  Dunlop  &Co.  claim  against  the  same  joint  estate,  a  further 
sum  of  X787  Ids.  9d.,  being  the  amount  overdrawn  by  W.  Laird, 
the  surviving  partner,  upon  the  shipments  of  the  tobacco  which 
•was  part  of  the  joint  estate,  and  which  was  shipped,  after  the 
death  of  Mr.  John  Laird,  and  consigned  to  Dunlop  &  Co.  in  like 
manner  as  the  former  shipments  had  been. 

It  is  contended  that  the  estate  of  John  Laird  &  Son  ought  not 
to  be  charged  with  the  amount  thus  overdrawn. 

Mr.  W.  Laird,  the  surviving  partner,  had  certainly  a  right  to 
sell  the  tobacco  of  the  firm  remaining  on  hand  at  the  time  of  the 
death  of  Mr.  John  Laird  ;  and  to  sell  it  here,  or  in  Europe,  ac- 
cording to  his  discretion.  Deeming  it,  no  doubt,  best  to  sell  it  in 
Europe,  he  shipped  it  to  Dunlop  &  Co.  for  sale,  and  as  the  means 
of  getting  the  proceeds  into  his  hands,  in  order  that  he  might  pay 
the  joint  debts  and  sell  the  estate,  he  had  a  right  to  draw  l)ills 
upon  the  shipments  ;  but  he  could  not,  by  drawing  those  bills, 
create  a  new  responsibility  upon  the  joint  estate.     In  settlement 
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of  the  partnership  he  could  be  charged  only  with  the  net  proceeds 
of  the  sales  of  the  tobacco.  If  he  drew  for  more  and  his  factor 
accepted  and  paid  the  bills,  the  acceptor  could  look  only  to  Wil- 
liam Laird,  the  drawer,  for  the  amount  overdrawn.  By  the  death 
of  Mr.  John  Laird,  the  partnership  was  dissolved.  The  survivor 
could  not,  by  drawing  bills  in  the  name  of  the  firm,  bind  the  joint 
estate  in  any  new  obligations.  If  he  had  shipped  the  tobacco  to  a 
factor  with  whom  Laird  &  Son  had  not  had  any  previous  dealings, 
and  had  drawn  bills  for  more  than  the  net  proceeds,  and  the  fac- 
tor had  accepted  and  paid  those  bills,  he  could  have  had  no  pre- 
tence to  charge  the  balance  upon  the  joint  estate  of  Laird  &  Son  ; 
nor  could  Dunlop  &  Co.,  when  they  knew,  at  the  time  of  accept- 
ing these  bills,  that  the  partnership  of  John  Laird  &  Son  had  been 
dissolved  by  the  death  of  one  of  the  partners.  They  could  only 
have  accepted  the  bills  upon  the  failh  of  the  consignments,  and  the 
personal  credit  of  William  Laird,  the  drawer. 

If  Mr.  W.  Laird  sold  these  bills  and  applied  the  whole  pro- 
ceeds of  the  sales  thereof  to  the  discharge  of  partnership  debts,  he 
will,  in  the  settlement  of  the  partnership  account,  have  credit  for 
the  full  amount  thus  applied  ;  that  is,  to  the  full  extent  of  the  pro- 
ceeds of  the  sales  of  the  bills.  If  Dunlop  &  Co.  should  recover 
from  W.  Laird  the  amount  which  he  has  overdrawn,  he  would 
have  no  credit  therefor  in  the  partnership  account,  because  he 
would  already  have  had  credit  for  the  whole  amount  of  sales  of 
his  bills.  If,  instead  of  paying  partnership  debts  with  the  proceeds 
of  the  sales  of  his  bills,  he  applied  them  to  his  own  use,  and  Dun- 
lop &  Co.  should  recover  from  him  the  amount  thus  overdrawn,  he 
could  have  no  pretence  for  charging  it  in  the  partnership  account, 
because  the  partnership  never  derived  any  benefit  from  the  bills. 

Thus,  in  whatever  Avay  the  subject  is  considered,  we  think  it 
very  clear  that  the  joint  estate  of  Laird  &  Son  cannot  be  charged 
with  the  X7S7  15s.  9cL  overdrawn  by  Mr.  W.  Laird  upon  the  to- 
bacco of  Laird  &  Son,  shipped  to  Dunlop  &  Co.  after  the  dissolu- 
tion of  the  partnership  by  the  death  of  Mr.  John  Laird. 

Upon  the  whole,  then,  we  are  of  opinion  that  the  balance  of 
£4j232  Gs.  2d.  sterling,  due  by  John  Laird  &  Son  to  James  Dun- 
lop &  Co.  at  the  time  of  the  dissolution  of  the  firm  of  John  Laird 
&  Son,  is  properly  chargeable  upon  the  joint  estate  of  that  firm  ; 
and  that,  if  the  joint  effects  are  insufficient,  James  Dunlop  &  Co. 
may  resort  to  the  separate  estates  of  the  surviving,  and  of  the 
deceased  partner  ;  and  that  the  exception  to  the  auditor's  report, 
to  that  extent,  is  supported ;  and  as  to  the  £787  15s.  9(1.,  being 
the  amount  overdrawn  by  INIr.  W.  Laird  upon  the  tobacco  of 
John  Laird  &  Son,  shipped  after  the  death  of  Mr.  John  Laird, 
the  exception  is  overruled ;  and  the  auditor  will  reform  his  report 
and  statement  of  the  accounts  accordingly. 
VOL.  v.  29 
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Negro  William  Richardson's  case. 

A  warrant  of  commitment  of  a  person  as  a  runaway  is  not  sufficient  unless  it  states 

on  its  face  that  the  party  has  been  convicted  of  being  a  runaway  servant  or  slave. 

It  is  not  sufficient  to  state  in  the  warrant  that  the  party  is  "  charged  with  being  a 

runaway." 
QuoErc,  whether  the  old  laws  of  Maryland  respecting  runaways,  arc  applicable  to  this 

part  of  the  District  of  Columbia. 

Upon  ihe  return  of  a  writ  of  habeas  corpus,  issued  by  order  of 
the  Court,  it  appeared  that  the  prisoner,  WiUiam  Richardson,  a 
colored  man,  was  committed  by  a  warrant,  issued  by  a  justice  of 
the  peace,  directed  to  the  marshal,  stating  that  whereas,  F.  B., 
a  constable,  had  apprehended  and  brought  before  him,  Negro 
William  Richardson,  "charged  with  being  a  runaway;  and 
whereas  no  proof  has  been  adduced  before  me  that  the  said  Wil- 
liam Richardson  is  not  a  runaway ;  you  are  hereby  commanded 
to  receive  into  your  jail  and  custody  the  said  William  Richardson 
and  him  safe  keep  until  he  be  thence  delivered  by  due  course  of 
law." 

Mr.  Carlisle,  for  the  prisoner,  suggested  that  the  old  statutes  of 
Maryland  were  not  applicable  to  this  part  of  the  district,  nor  to 
the  present  state  of  society.  They  were  in  general  applicable  to 
classes  of  servants  which  do  not  exist  in  this  county,  namely,  im- 
ported white  servants  *'  by  indenture,  or  according  to  the  custom 
of  the  country."  The  only  statute  of  Maryland,  authorizing  the 
commitment  of  runaway  servants  or  slaves  to  the  county  jail,  is 
the  Act  of  1615,  c.  44,  entitled  "An  Act  relating  to  servants  and 
slaves ;  "  which,  in  its  preamble,  says,  "  Whereas  there  have  been 
several  acts  provided  against  servants,  runaways,  which  have 
hereto  proved  ineffectual,  in  regard  they  do  not  sufficiently  pro- 
vide encouragement  for  such  person  or  persons,  inhabitants  of 
this  province,  as  should  seize  such  runaways,  or  servants,  by  this 
act  deemed  runaways.  Therefore,  for  the  better  discovery,  seiz- 
ing, and  apprehending  such  runaways, 

"  Be  it  enacted,"  &c.,  "  That  from  and  after  the  publication 
hereof,  no  servant  or  servants  whatsoever,  within  this  province, 
whether  by  indenture,  or  according  to  the  custom  of  the  country, 
or  hired  for  wages,  shall  travel,  by  land  or  water,  ten  miles  from 
the  house  of  his,  her,  or  their  master,  mistress,  or  dame,  without  a 
note  under  their  hands,  or  under  the  hand  of  his  or  their  overseer, 
if  any  be,  under  the  penalty  of  being  taken  for  a  runaway,  and  to 
suffer  such  penalties  as  are  hereafter  provided  against  runaways." 

This  first  section,  it  is  evident,  is  applicable  only  to  servants,  as 
distinguished  from  slaves.  Before  a  person  can  be  convicted 
under  this  section  of  being  a  runaway,  it  must  be  proved  that  he 
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is  a  servant,  either  "  by  indenture,"  "or  according  to  the  custom 
of  the  country,"  "  or  hired  for  wages."  And  his  master  or  mis- 
tress, and  the  residence  of  such  master  or  mistress,  must  be  known, 
and  it  must  be  proved  that  the  servant  was  found  travelling  ten 
miles  from  the  house  of  such  master  or  mistress.  If  these  things 
are  not  proved,  the  person  cannot  be  convicted  of  being  a  runa- 
way ;  and  if  not  convicted,  he  cannot  be  committed  as  a  runaway. 

The  penalties  provided  against  runaways,  by  the  2d  section 
of  the  act,  are  only  applicable  to  servants  whose  term  of  servi- 
tude may  expire ;  for  they  are  to  make  "  satisfaction  by  servitude 
or  otherwise,"  "not  exceeding  ten  days'  service  for  any  one  days' 
absence,"  "  after  the  expiration  of  such  servant's  first  time  of  ser- 
vitude by  indenture  or  otherwise." 

The  3d  and  4th  sections  enact  penalties  against  persons  for 
entertaining  or  harboring  such  servants  or  slaves. 

The  5lh  section  says  :  "  For  the  better  discovery  of  runaways, 
it  is  hereby  further  enacted,"  &c.,  "  That  any  person  or  persons 
whatsoever  within  this  province,  travelling  out  of  the  county 
where  he,  she,  or  they,  shall  reside  or  live,  without  a  pass  under 
the  seal  of  the  said  county,"  "  such  person  or  persons,  if  appre- 
hended, not  being  sufficiently  known,  or  able  to  give  a  good 
account  of  themselves,  shall  be  left  to  the  discretion  and  judg- 
ment of  such  magistrate  or  magistrates  before  whom  such  per- 
son or  persons  as  aforesaid  shall  be  brought,  to  judge  thereof;  and 
if,  before  such  magistrate,  such  person  or  persons,  so  taken  up, 
shall  be  deemed  and  taken  as  a  runaway  or  runaways,  he,  she,  or 
they  shall  suffer  such  fines  and  penalties  as  are  hereby  provided 
against  runaways." 

The  offence  created  by  this  section,  is,  travelling  out  of  the 
county  where  the  person  resides,  without  a  pass  under  the  seal  of 
the  county. 

As  there  is  but  one  county  in  this  district,  subject  to  the  Mary- 
land laws,  it  is  evident  that  no  person,  in  the  district,  subject  to 
those  laws,  can  possibly  be  found  travelling  out  of  his  county. 
This  5lh  section,  therefore,  is  clearly  not  applicable  to  this  part  of 
the  district.  But  if  it  were,  the  magistrate  before  whom  the  sup- 
posed runaway  is  brought,  is  to  judge  thereof;  that  is,  whether  he 
is  a  runaway  or  not ;  and  if  he  shall  convict  him  of  being  a  run- 
away, he  must  also  decide  who  is  his  master,  to  whom  the  satis- 
faction is  to  be  made,  and  the  amount  of  the  satisfaction  ;  and 
having  so  decided  and  adjudged,  he  is  then  (by  the  8th  section  of 
the  act,)  authorized  to  take  the  runaway  "  into  custody  or  other- 
wise him,  her,  or  them  to  secure  and  dispose  of  as  he  shall  think 
fit,  until  such  person  or  persons,  so  seized  and  apprehended,  shall 
give  good  and  sufficient  security  to  answer  the  premises  at  the 
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next  court  that  shall  first  ensue  in  the  said  county  ;  which  court 
shall  secure  such  person  or  persons,  till  he  or  they  can  make  satis- 
faction to  the  party  that  so  apprehend  or  seize  such  runaways  or 
other  persons,  as  by  this  act  is  required  ;  except  such  person  shall 
make  satisfaction  as  aforesaid,  before  such  court  shall  happen." 

The  "  premises"  which  he  is  to  answer  at  the  next  court,  are 
the  two  hundred  pounds  of  tobacco,  which,  by  the  6lh  section,  he 
is  to  pay  for  his  own  apprehension,  whether  convicted  or  not,  of 
being  a  runaway. 

The  6th  section  is  as  follows:  "And  for  the  better  encourage- 
ment of  all  persons  to  seize  and  take  up  such  runaways,  it  is 
hereby  further  enacted,"  &c.,  "  That  all  and  every  such  person 
and  persons  as  aforesaid,  seizing  or  taking  up  such  runaways 
travelling  without  passes  as  aforesaid,  not  being  able  to  give  a 
sufncient  account  of  themselves  as  aforesaid,  shall  have  and 
receive  two  hundred  pounds  of  tobacco,  to  be  paid  by  the  owner 
of  such  runaway  servant,  negro,  or  slave,  so  apprehended  and 
taken  up ;  and  if  such  suspected  runaway  or  runaways  be  not 
servants,  and  refuse  to  pay  the  same,  he,  she,  or  they  shall  make 
satisfaction  by  servitude,  or  otherwise,  as  the  justices  of  the  pro- 
vincial and  county  courts,  where  such  person  shall  be  so  appre- 
hended and  taken  up,  shall  think  fit." 

The  7th  section  offers  a  reward  to  the  neighboring  Indians,  for 
taking  up  runaway  servants  or  slaves. 

By  the  8lh  section  it  is  further  enacted  as  follows:  "And  that 
notice  may  be  conveniently  given  to  the  master,  mistress,  dame, 
or  overseer,  of  runa\vays  taken  up  as  aforesaid,  the  commissioners 
of  the  counties  shall  forthwith  cause  a  note  of  the  runaway's 
name  so  seized  and  apprehended  as  aforesaid,  to  be  set  up  at  the 
next  adjacent  county  courts,  and  at  the  Provincial  Court  and 
Secretary's  office,  that  all  persons  may  view  the  same,  and  see 
where  such  their  servants  are,  and  in  whose  custody." 

It  is  evident  that  this  part  of  the  section  is  not  applicable  to 
this  county ;  as  there  are  no  adjacent  county  courts  under  the 
same  jurisdiction  and  subject  to  the  same  law.  Nor  is  there  any 
provincial  court,  or  secretary's  office,  at  which  the  notice  could 
be  set  up ;  nor  any  commissioners  to  set  it  up. 

It  is  evident  that  the  provisions  of  this  section  are  only  applica- 
ble to  servants,  and  not  to  slaves.  All  the  penalties  against  run- 
aways, are  only  applicable  to  servants.  The  courts  and  the  magis- 
trates can  only  convict  servants.  There  are  no  penalties  against 
slaves.  The  master  alone  has  the  power  to  inflict  penalties  and 
pains  on  his  slaves  for  running  away;  and  the  laws  give  him  no 
authority  to  use  the  public  jails  for  confining  his  slaves. 

The  3oih  section,  which  limits  the  time  of  imprisonment  of 
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persons  committed  as  runaways,  to  six  months,  is  only  applicable 
to  white  persons  ;  and  within  the  six  months,  although  they  may 
prove  that  they  are  not  servants,  and  therefore  never  were  runa- 
ways, yet  they  cannot  be  discharged  without  paying  to  the  sheriff 
or  jailor,  ten  pounds  of  tobacco  for  every  day's  imprisonment, 
and  two  hundred  pounds  of  tobacco  to  the  person  who  appre- 
hended them.  But  the  provisions  of  this  section  do  not  include 
colored  persons. 

Color  is  said  to  be  primd  facie  evidence  of  slavery.  But  it  is  not 
evidence  of  temporary  servitude  ;  and  therefore  does  not  bring  the 
case  of  colored  persons  within  the  provisions  of  the  acts  respect- 
ing runaway  servants.  The  Act  of  1719,  c.  2,  affords  a  strong 
inference  that  no  person  was  to  be  committed  as  a  runaway  ser- 
vant or  slave,  unless  his  master  was  known,  and  he  was  convicted 
of  being  the  servant  or  slave  of  such  known  master ;  for  it  relates 
only  to  those  servants  and  slaves  whose  masters  or  owners  have 
had  a  month's  notice  of  the  commitment,  if  living  within  the 
province,  or  two  months'  notice  if  living  in  any  of  the  neighbor- 
ing provinces  ;  in  which  case,  if  such  master  or  owner  do  not 
appear  within  the  time  limited  and  pay,  or  secure  to  be  paid,  the 
imprisonment  fees,  and  such  other  charges  as  have  accrued  or 
become  due  to  any  person  for  taking  up  such  runaway  servant  or 
slave,  the  sheriff  is  required  to  give  notice  of  the  time  and  place 
of  sale,  by  setting  up  notices  at  the  church  and  court-house  doors 
of  the  county ;  and  to  proceed  to  sell  to  the  highest  bidder,  and 
to  pay  himself  his  imprisonment  fees,  and  such  other  charges, 
and  shall  be  accountable  to  the  master  or  owner  only  for  the  sur- 
plus. 

This  act,  therefore,  does  not  affect  the  present  case,  further  than 
it  tends  to  show  that  no  person  can  be  convicted  of  being  a  run- 
away, whose  master  is  not  known  or  ascertained. 

The  only  other  act  relating  to  the  subject  is  the  Act  of  1792, 
c.  72,  entitled  "An  Act  to  restrain  the  ill  practices  of  sheriffs,  and 
to  direct  their  conduct  respecting  runaways." 

It  says :  "  Whereas  it  is  represented  to  this  general  assembly, 
that  the  sheriffs  of  the  respective  counties  have  neglected  to  adver- 
tise runaways,  to  the  great  injury  of  the  owners  ;  therefore, 

"2.  Be  it  enacted,  &c..  That  it  be  the  duty  of  the  respective 
sheriffs,  and  they  are  hereby  required  and  directed,  upon  any  run- 
away being  committed  to  their  custody,  to  cause  the  same  to  be 
advertised  in  some  public  newspaper  within  twenty  days  after 
such  commitment,  and  to  make  particular  and  minute  description 
of  the  person,  clothes,  and  any  bodily  marks,  of  such  runaway." 

"  3.  And  be  it  enacted,  That  if  no  person  shall  apply  for  such 
runaway  within  the  space  of  thirty  days  from  such  commitment, 
29* 
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then  it  shall  be  the  duty  of  such  sheriff,  if  residing  on  the  western 
shore,  to  cause  the  said  runaway  to  be  advertised,  as  heretofore 
directed,  in  the  Maryland  Journal  and  Georgetown  Weekly 
Leger,  and  if  residing  on  the  eastern  shore,  to  cause  the  same  to 
be  advertised  in  the  Maryland  Herald  and  Maryland  Journal, 
within  sixty  days  from  such  commitment,  and  to  continue  the 
same  therein  until  the  said  runaway  is  released  in  due  course  of 
law." 

"4.  And  be  it  enacted,  That  if  any  sheriff  shall  refuse  or  neglect 
to  comply  with  the  directions  of  this  act,  he  shall,  for  every  such 
refusal  or  neglect,  forfeit  and  pay  the  sum  of  twenty  pounds  cur- 
rent money,  to  the  owner  of  such  runaway." 

This  act,  so  far  as  it  requires  the  advertisement  to  be  in  parti- 
cular papers,  is  not  applicable  to  this  district ;  and  no  penalty  can 
be  recovered  of  the  sheriff  unless  the  person  committed  is  actually 
a  runaway,  and  the  owner  ascertained  ;  thereby  affording  another 
strong  inference  that  no  person  can  properly  be  committed  as  a 
runaway  unless  his  master  or  owner  is  ascertained. 

The  running  away  of  a  servant  from  his  master  is  by  the  statute 
made  a  criminal  offence,  and,  like  all  other  criminal  offences,  must 
be  strictly  proved  by  competent  evidence.  And  by  the  Constitu- 
tion of  the  United  States,  (Amendments,  art.  4,)  "  The  right  of 
the  people  to  be  secure  in  their  persons,"  "against  unreasonable 
seizures,  shall  not  be  violated  ;  and  no  warrants  shall  issue,  but 
upon  probable  cause,  supported  by  oath  or  affirmation,  and  parti- 
cularly describing"  "the  person"  "to  be  seized." 

Here  the  prisoner  has  been  committed  under  a  warrant  issued 
without  any  probable  cause  supported  by  oath  or  affirmation,  and 
containing  no  charge  of  any  offence.  It  only  charges  that  the 
prisoner  was  brouglit  before  him  "  charged  with  being  a  runaway." 
It  does  not  appear  that  the  magistrate  exercised  his  own  judgment 
at  all,  or  that  he  made  any  inquiry  as  to  the  fact  of  the  prisoner's 
having  run  away  from  any  master ;  or  that  he  examined  any  per- 
son upon  oath. 

The  statute  imposes  upon  the  justice,  expressly,  the  duty  of 
judging  whether  the  person  apprehended  is  "to  be  deemed  and 
taken  as  a  runaway."  It  is  the  duty  of  the  magistrate  diligently 
to  inquire  into  the  facts.  The  presumption  arising  from  color 
may  be  rebutted  by  many  circumstances  ;  and  the  magistrate 
ought  to  be  satisfied  that  the  person  has  a  master  and  that  he  has 
run  away  from  him,  before  he  deprives  him  of  his  liberty.  The 
warrant  does  not  state  that  he  was  thus  satisfied. 

Upon  these  grounds  Mr.  Carlisle  contended  that  the  prisoner 
ought  to  be  discharged. 

But  he  also  produced  evidence  which  satisfied  the  Court  that 
the  prisoner  was  born  free  in  New  Brunswick. 
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Mr.  Carlisle  cited  The  King  v.  Rhodes,  4  T.  R.  220,  upon  the 
English  Vagrant  Act  of  17  Geo.  2,  c.  5,  that  there  must  be  a  con- 
viction to  justify  the  commitment ;  and  The  King  v.  Cooper,  6  T. 
R.  509  ;  S.  P.  5  Burr.  2684,  S.  P. ;  and  6  Petersdorf,  231,  tit. 
Conviction,  that  a  conviction  must  strictly  conform  to  the  statute. 

MoRSELL,  J.,  said  that  he  had  strong  doubts  whether  the  Mary- 
land laws  respecting  runaways  were  applicable  to  this  district ; 
but  that,  at  all  events,  the  warrant  of  commitment  was  insufficient 
to  justify  the  detention  of  the  prisoner. 

Cranch,  C  J.,  was  also  of  opinion  that  the  commitment  was 
not  sufficient,  as  it  did  not  state  any  conviction  by  the  justice,  or 
even  an  opinion  that  the  prisoner  was  a  runaway ;  but  a  mere 
assertion  that  he  was  charged  as  a  runaway  ;  and  said  that  the 
magistrate  is  bound  to  examine  the  case,  and  be  satisfied  by  com- 
petent evidence  on  oath  that  the  person  is  a  runaway. 

He  gave  no  opinion  upon  the  question  whether  the  Maryland 
laws  upon  this  subject  were  applicable  to  this  county. 

The  Court  (Thruston,  J.,  absent,)  ordered  the  prisoner  to  be 
discharged,  because  the  warrant  of  commitment  was  insufficient, 
and  because  they  were  satisfied  that  he  was  not  a  runaway. 


Anthony  Holmead  v.  Ann  W.  Smith  et  ah 

The  Circuit  Court  of  the  District  of  Columbia  has  jurisdiction  to  issue  a  certiorari  to 
a  justice  of  the  peace  in  a  case  of  forcible  cntrj-  and  detainer;  and  in  vacation  the 
writ  may  be  ordered  by  one  of  the  judges.  Bond  and  security  must  be  given  to 
answer  for  costs. 

An  inquisition,  describing  the  property  as  "one  tenement  or  storehouse  with  the 
appurtenances,  in  the  county  aforesaid,"  is  too  vague  and  uncertain,  and  will  be 
quashed." 

Certiorari  to  a  justice  of  the  peace  to  send  up  the  record  in  a 
case  of  forcible  entry  and  detainer. 

The  petition  of  Anthony  Holmead  for  the  certiorari,  on  the 
17lh  of  November,  1837,  addressed  to  the  Court  in  vacation,  was 
presented  to  the  chief  judge.  It  stated  that  Clement  T.  Coote,  a 
justice  of  the  peace  for  the  county  of  Washington,  had,  at  the 
instance  of  Ann  W.  Smith  and  others,  her  confederates,  issued 
his  warrant,  a  copy  of  which  was  annexed,  upon  which  a  jury  of 
twenty-four  had  found  a  pretended  inquisition,  a  copy  of  which 
was  also  annexed  ;  and  that  the  justice  was  about  to  issue  an 
order  or  warrant  of  restitution  ;  and  that  the  marshal  had  notified 
that  he  would  turn  out  of  the  property  whoever  should  be  found 
therein  ;  that  one  John  B.  Holmead,  in  behalf  of  one  William 
Dougherty,  had  rented  the  premises  by  agreement  with  Ann  W. 
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Smith's  agent,  one  Richard  C.  Briscoe,  the  said  John  B.  Holmead, 
being  at  that  time  lawfully  in  possession  thereof,  under  an  agree- 
ment with  Briscoe,  for  one  month.  That  Dougherty,  by  the  said 
John  B.  Holmead,  his  agent,  took  possession  under  the  agree- 
ment with  Briscoe,  and  moved  his  goods  into  the  same,  and  has 
been  peaceably  selling  his  goods  therein  by  his  said  agent,  until 
the  proceedings  instituted  against  him  in  the  present  case. 

That  the  justice  has  no  jurisdiction  in  the  case.  That  the  peti- 
tioner, Anthony  Holmead,  has  no  concern  whatever,  or  interest 
in,  or  possession  of,  the  premises.  That  he  has  had  no  notice  of 
the  taking  of  the  inquisition,  and  no  opportunity  to  traverse  the 
same.  That  their  motive  for  making  him  a  defendant,  instead  of 
John  B.  Holmead,  was  to  get  rid  of  his  testimony  respecting  the 
agreement  between  John  B.  Holmead,  in  behalf  of  William 
Dougherty,  and  R.  C.  Briscoe,  the  agent  of  Mrs.  Smith.  To  this 
petition  was  appended  an  affidavit  by  the  petitioner  of  the  truth 
of  the  facts  stated  in  the  petition. 

At  the  foot  of  the  petition  was  the  following  order :  "  Upon 
filing  this  petition,  and  the  bond  of  the  petitioner  to  the  United 
States,  in  the  penalty  of  $200,  with  security  to  be  approved  by  a 
judge  of  this  Court,  conditioned  to  pay  ail  such  costs  as  may  be 
awarded  by  the  Court  against  the  said  petitioner,  in  case  he 
should  fail  to  prosecute  the  writ  of  certiorari  with  effect,  let  the 
writ  of  certiorari  issue  as  prayed.        W.  Craxch,  C.  J.,"  &c. 

"  17lh  November,  1837." 

The  writ  was  issued  to  the  justice  commanding  him  "  to  send, 
under  his  seal,  the  record  of  the  proceedings  afbresaid,  with  all 
things  touching  the  same,"  "  in  as  full  and  ample  manner  as  it 
now  remains  before  you,  together  with  this  writ." 

The  record  stated,  in  substance,  that  complaint  had  been  made 
to  the  justice  that  Anthony  Holmead,  on  the  lOih  of  November, 
1837,  had  forcibly  entered  into  "  the  storehouse  on  lot  numbered 
three,  in  square  No.  432,  in  Washington  City,  in  the  District  of 
Columbia,  late  in  the  occupancy  of  Benjamin  S.  Baily,"  of  which 
Ann  W.  Smith,  late  of  said  county,  Avas  then  seized  in  her 
demesne  as  of  fee,  against  the  form  of  the  statute  in  such  case 
made  and  provided.  Whereupon  the  justice  issued  his  warrant 
to  the  marshal,  reciting  the  complaint  aforesaid,  and  commanding 
him  to  summon  and  cause  to  come  before  him  (the  justice)  at 
the  premises,  the  said  storehouse,  immediately,  twenty-four  suffi- 
cient, lawful,  and  indifferent  persons,  dwelling  near  about  the 
said  tenement,  so  forcibly  entered  into  and  detained  as  aforesaid, 
to  inquire,"  &c. 

The  inquisition,  signed  by  thirteen  of  the  jurors,  stated,  "  that 
Ann  W.  Smith,   of  the  said  county,  on  the  lOlh  of  November, 
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1837,  was  seized  in  her  demesne  as  of  fee  of  and  in  one  tenement 
or  store-house,  with  the  appurtenances  in  the  county  aforesaid ; 
and  that  whilst  the  said  Ann  W.  Smith  was  seized  thereof,  on  the 
same  10th  day  of  November,  one  Anthony  Holmead,  of  said 
county,  with  force  and  arms,  to  wit,  with  a  strong  hand,  did  make 
a  forcible  entry  into  the  said  tenement,  or  storehouse  and  pre- 
mises, then  being  in  the  seizin  and  possession  of  the  said  Ann  W. 
Smith,  and  did,  then  and  there,  with  force  and  arms,  and  with 
strong  hand,  unlawfully  disseize  the  said  Ann  VV.  Smith  thereof, 
and  then  and  there,  with  force  and  arms,  and  a  strong  hand,  did 
unlawfully  expel  and  eject,"  &c.,  "against  the  statute,"  &c. 
The  inquisition  had  no  reference  to  the  description  of  the  property 
in  the  warrant. 

Upon  the  return  of  the  certiorari,  Mr.  R.  J.  Brent,  for  the  peti- 
tioner, moved  the  Court  to  quash  the  inquisition,  because  it  does 
not  describe  the  property  with  sufficient  certainty :  the  only 
description  is,  "  one  tenement  or  storehouse,  with  the  appurte- 
nances, in  the  county  aforesaid."  4  Com.  Dig.  tit.  Forcible 
Entry,  D.  4,  note  (a)  ;  2  Roll.  Ab.  86 ;  Indictment,  M.  pi.  4,  5, 
6,  7 ;  Russell,  493 ;  GilVs  case,  1  Roll.  Rep.  334.  "  Gill  was 
presented  for  forcible  entry  into  a  messuage  or  tenement ;  and 
this  was  quashed,  because  messuage  or  tenement  is  not  good  ;  and 
Coke  said  he  had  quashed  divers  such  presentments,  in  his  time, 
for  this  exception."  Ellis's  case,  Cro.  Jac.  633 ;  S.  C,  Palmer, 
277 ;    The  King-  v.  Sutton,  2  Keb.  671. 

Mr  Hoban,  contra,  contended  that  this  Court  could  only  issue 
a  certiorari  in  a  case  where  the  justice  had  usurped  an  original 
jurisdiction  belonging  to  this  Court ;  as  in  the  case  of  Gorman  v. 
Kennedy,  in  this  Court  at  November  term,  1833,  (4  Cranch, 
C.  C.  p.  347.) 

Cranch,  C.  J.,  said  that  this  Court  had  entertained  jurisdiction, 
by  certiorari,  in  forcible  entry  and  detainer  in  several  cases, 
and  referred  to  the  case  of  United  States  v.  Donahoo,  in  this  Court, 
at  December  term,  1807  (1  Cranch,  C.  C.  474)  ;  and  the  case  of 
the  Lord  Proprietor  v.  Broiun  et  al.  1  Har.  &  McHenry,  428. 

The  Court  (Thruston,  J.,  absent,)  quashed  the  inquisition  for 
uncertainty  in  the  description  of  the  property.  "  Tenement  or 
storehouse  "  is  too  vague. 


Remington  v.  Linthicum  &  Hunter. 

If  the  marshal  takes  the  goods  of  a  tenant  in  execution,  and  before  he  removes  them, 
the  landlord  distrains  them  for  rent ;  and  the  marshal  then  removes  them  from  the 
premises,  without  paying  a  year's  rent  to  the  landlord  who  then  replevies  them,  the 
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Court  will,  on  motion  of  the  defendant,  at  the  return  of  the  writ,  order  the  goods 
to  be  returned  to  the  defendant,  upon  giving  a  sufficient  bond  to  return  them,  &c. 
The  return,  in  such  case,  is  a  matter  of  course,  unless  the  Court  should  be  satisfied 
that  the  defendant  obtained  possession  of  the  property  by  force  or  fraud  ;  or  that 
the  possession  being  first  in  the  plaintiff,  was  got  or  retained  by  the  defendant,  with- 
out proper  authority  or  right  derived  from  the  plaintiff. 

Replevin,  returnable  at  the  present  term. 

Mr.  Marbury,  for  the  defendants,  moved  for  a  return  of  the 
property  upon  giving  the  usual  retorno  habendo  bond. 

The  circumstances  of  the  case  were  these :  The  defendant. 
Hunter,  the  marshal,  levied  an  execution  in  favor  of  Linthicum, 
the  other  defendant,  upon  the  goods  of  one  OfTutt,  who  was 
tenant,  and  owed  rent  to  the  plaintiff.  Remington.  After  the 
goods  were  seized  in  execution  by  the  marshal,  the  plaintiff, 
Remington,  the  landlord,  distrained  the  same  goods  for  his  rent. 
The  marshal,  without  paying  the  rent,  removed  the  goods  to  the 
house  of  the  defendant,  Linthicum,  where  Remington,  the  plain- 
tiff in  the  present  suit,  replevied  them.  At  the  return  of  the 
writ,  Mr.  Marbury  moved  for  a  return  of  the  property,  upon 
giving  the  usual  bond ;  and  contended  that  by  the  levy  of  the 
goods  under  the  fieri  facias,  they  were  in  the  custody  of  the  law, 
and  the  plaintifi'  could  not  lawfully  distrain  or  replevy  them. 
Comyn  on  Landlord  and  Tenant,  386,  387 ;  his  only  remedy 
being  an  action  or  a  motion  against  the  marshal  for  removing  the 
goods,  without  paying  one  year's  rent.  Comyn  on  Landlord  and 
Tenant,  395,  396. 

But  the  question  now  is,  not  whether  the  marshal  had  a  right  to 
levy  the  execution  upon  the  goods  of  the  tenant,  and  to  remove 
them  without  paying  the  rent,  but  whether  the  defendant  has  not 
the  common  right  to  a  return  of  the  property  upon  giving  the 
usual  bond. 

The  Act  of  Maryland  of  1785,  c.  80,  §  14,  authorizes  the 
Court  to  refuse  a  return  only  in  cases  where  the  defendant  has 
obtained  the  possession  by  fraud  or  force ;  or  where  the  posses- 
sion, being  first  in  the  plaintiff,  was  got  or  retained  by  the  defend- 
ant, without  proper  authority  or  right  derived  from  the  plaintiff. 
In  the  present  case,  the  defendant  did  not  obtain  the  possession 
by  force  or  fraud,  and  the  plaintiff  was  not  first  in  possession ;  the 
Court,  therefore,  is  not,  by  that  statute,  authorized  to  refuse  a  re- 
turn of  the  property  upon  the  usual  bond. 

Before  the  statute  of  8  Anne,  c.  14,  the  landlord  could  not  dis- 
train goods  taken  in  execution,  because  they  were  in  custodid 
leg- is  ;  and  that  statute  does  not  give  him  any  such  right ;  it  only 
forbids  the  sheriff  to  remove  the  goods  before  the  rent  is  paid ; 
and  authorizes  him  to  levy  the  money  paid  for  rent,  as  well  as 
the  execution  money. 
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Messrs.  Brent  Sf  Brent,  contra,  cited  Amet  v.  Garnett,  3  B. 
&  A.  440,  and  contended  that  the  landlord  is  not  confined  to  his 
action  on  the  case  against  the  marshal  for  removing  the  goods 
without  paying  the  rent.  He  had  a  right  to  distrain  them  before 
they  were  removed.  The  statute  expressly  declares  that  the 
goods  shall  not  be  liable  to  be  taken  by  virtue  of  any  execution, 
on  any  pretence  whatsoever,  unless  the  party,  at  whose  suit  the 
execution  is  sued  out,  shall  pay  the  rent  before  removal  of  the 
goods  from  the  premises. 

The  goods  therefore  could  not  be  taken  by  the  marshal,  and 
were  not  in  custodid  legis,  when  the  plaintiff  levied  his  distress. 
By  that  distress  he  had  a  qualified  property  in  the  goods,  which 
will  maintain  his  replevin.  Henchett  v.  Kimpson,  2  Wilson,  140  ; 
Comyn  on  Landlord  and  Tenant,  396. 

The  Court  (Thruston,  J.,  absent,)  ordered  a  return  of  the 
property  upon  the  usual  bond  being  given. 


United  States  v.  Joseph  Benner. 

If  a  person  hires  a  bar-room  and  fixtures  and  occupies  part  of  the  house,  and  keeps 
his  bar-room  open  at  all  days  and  hours,  and  on  Sundays  and  other  days  for  the 
sale  of  spirituous  liquors  to  other  persons  than  boarders  and  lodgers,  and  allows 
such  liquors  to  be  drank  in  the  said  bar-room  at  such  days  and  times  ;  the  keeping 
of  such  a  bar-room  and  house  is  a  nuisance,  and  will  support  an  indictment  for 
keeping  a  disorderly  house.     Qucere? 

Indictment,  charging  that  the  defendant  kept  a  certain  unlaw- 
ful, disorderly,  and  ill-governed  house  as  a  common  tavern,  with- 
out license,  and  as  a  common  tippling-house,  and  therein  openly 
sold  spirituous  liquors  to  all  persons  calling  for  the  same,  and 
allowed  the  same  to  be  drank  by  such  persons  in  and  about  the 
said  house,  at  all  times  both  at  day  and  at  night,  and  on  all  days, 
both  Sundays  and  other  days,  and  did  permit  certain  idle  and  ill- 
disposed  persons,  to  the  jurors  unknown,  to  assemble  in  his  said 
house  then  and  there  to  continue  drinking- and  tippling,  to  the 
common  nuisance  of  the  good  people  of  the  United  States,  to  the 
evil  example  of  all  others,  the  corruption  of  the  public  morals, 
and  against  the  peace  and  government  of  the  United  States. 

Upon  the  trial,  Mr.  Key,  for  the  United  States,  moved  the 
Court  to  instruct  the  jury,  "  That  if  they  believe,  from  the  evidence, 
that  the  traverser  hired  of  the  person  who  had  kept  the  house 
before,  the  bar-room  and  fixtures,  and  that  he  occupied  a  part  of 
the  house,  and  kept  the  bar-room  open  at  all  days  and  hours,  and 
on  Sundays,  as  on  other  days,  for  the  sale  of  spirituous  liquors  to 
other  persons  than  boarders  and  lodgers,  and  allowed  the  said 
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liquors  to  be  drank  in  the  said  bar-room,  at  such  days  and  times ; 
then  such  keeping  said  bar-room  and  house  is  a  nuisance,  and  the 
traverser,  if  the  jury  should  be  satisfied  that  he  so  kept  said  house 
and  bar-room,  is  guihy  under  the  indictment. 

Mr.  Morfit,  conird,  cited  6  Wheeler,  9,  tit.  Nuisance. 

MoRSELL,  J.,  was  of  opinion  that  the  instruction  ought  to  be 
given. 

Cranch,  C.  J.,  had  strong  doubts ;  but  agreed  to  give  it,  and 
leave  the  defendant  to  move  for  a  new  trial  if  the  verdict  should 
be  against  him. 

The  Court,  therefore  (Thruston,  J.,  absent,)  gave  the  instruc- 
tion as  moved  by  Mr.  Key. 

Verdict,  not  guilty. 

» 

United  States  v.  Allison  Richardson. 

If  a  man  raise  a  club  over  the  head  of  a  woman  within  striking  distance,  and  threaten 
to  strike  her  if  she  opened  her  mouth  ;  this  is  an  assault  in  law.  He  had  no  right 
to  impose  such  a  condition. 

Indict.ment  for  an  assault  upon  one  Susan  Shelton. 

The  evidence  was  that  the  defendant  came  into  the  house 
where  Mrs,  Shelton  was  sitting  at  a  window.  He  was  armed 
with  a  musket,  and  a  club ;  and  raising  the  club  over  her  head,  in 
an  attitude  for  striking,  and  within  striking  distance,  said  to  her 
that  if  she  said  a  word  (or  if  she  opened  her  mouth)  he  would 
strike  her  ;  and  this  without  any  provocation  on  her  part. 

Mr.  Bradley  and  Mr.  Hoban,  for  the  defendant,  contended  that 
this  was  not,  in  law,  an  assault ;  that  there  can  be  no  assault 
without  a  present  intent  to  strike  ;  and  his  saying,  ''  if  she  opened 
her  mouth,"  showed  that  he  had  not  such  a  present  intent ;  and 
they  cited  the  old  case,  "  if  it  were  not  the  assizes  I  would  stab 
you." 

But  the  Court  (Thruston,  J.,  absent,)  said  that  he  had  no 
right  to  restrain  her  from  speaking ;  and  his  language  showed  an 
intent  to  strike  upon  her  violation  of  a  condition  which  he  had  no 
right  to  impose.  Suppose  a  stranger  comes  to  my  house  armed, 
and  raises  his  club  over  my  head,  within  striking  distance,  and 
threatens  to  beat  me  unless  I  will  go  out  of,  and  abandon  my 
house  ;  surely  that  would  be  an  assault.  So  if  a  highwayman  puts 
a  pistol  to  my  breast,  and  threatens  to  shoot  me  unless  I  give  him 
my  money  ;  this  would  be  evidence  of  an  assault,  and  would  be 
charged  as  such  in  the  indictment. 

Verdict,  guilty  ;  fined  ten  dollars. 
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Stephen  Dutilh's  Administrator,  with  the  will  annexed,  v. 
Gregoire  Coursault,  Administrator  of  Amable  Coursault, 
Thomas  Carmichael,  Levi  Woodbury,  Secretary  of  the  Trea- 
sury of  the  United  Slates,  and  John  Campbell,  Treasurer  of  the 
United  States. 

The  answer  of  a  defendant  in  chancery,  who  has  no  personal  knowledge  of  the  facts 
he  states,  and  whose  conscience  cannot  be  affected  thereby,  is  not  evidence  in  the 
cause,  although  responsive  to  the  allegations  in  the  bill.  The  only  effect  of  such 
an  answer,  is,  to  present  an  issue  and  put  the  plaintiff  to  the  proof  of  his  allegations. 

The  commissioners  under  the  French  convention  of  July  4th,  1831,  were  authorized 
to  make  their  award  in  fiivor  of  the  person  who  was  tlie  legal  and  ostensible  owner 
of  the  property  seized,  at  the  time  of  the  seizure,  and  were  not  bound  to  ascertain 
the  riglits,  and  decide  the  litigations  between  conflicting  claimants,  citizens  of  the 
United  States. 

They  might  select  that  one  whom  they  deemed  best  entitled,  and  award  to  liim  the 
portion  of  the  indemnity  applicable  to  the  claim,  and  leave  the  others  to  settle 
their  disputes  before  the  ordinary  tribunals  of  tlie  country,  adjudicating  according 
to  tlie  municipal  laws  of  the  land ;  it  is,  therefore,  unimportant  whetlicr  any  other 
citizen  of  the  United  States  could  or  could  not  support  an  original  claim  to  a  part 
of  the  indemnity  allowed;  and  no  citizen  of  the  United  States  could,  by  any  judg- 
ment of  the  commissioners,  be  deprived  of  his  right  to  resort  to  the  ordinary  tribu- 
nals of  the  country  to  establish  his  claim  to  participate  in  the  sum  awarded  for  the 
whole  loss. 

It  is  no  objection  to  the  intervening  claim  of  a  third  person  to  a  part  of  the  fund 
awarded,  that  the  original  claimant,  in  making  the  oath  required  by  the  commis- 
sioners as  a  condition  of  receiving  the  claim,  swore  falsely,  but  not  fraudulently; 
the  third  person  not  participating  in  the  oath,  nor  in  the  motive  of  the  person  who 
made  it. 

Qnare,  whether  the  commissioners  had  authority  to  require  such  a  preliminary  oath  ? 

In  a  contest  between  two  litigants  respecting  a  sum  awarded  by  the  commiss'ioners,  it 
is  not  necessary  to  make  all  the  other  claimants,  under  the  convention,  parties  to 
the  suit. 

The  party  who  receives  the  sum  awarded  for  the  whole  claim,  is  a  trustee  for  such  as 
may  be  entitled  to  participate  therein. 

Bill  in  equity  to  recover  from  the  administrator  of  Amable 
Coursault,  one  half  of  the  amount  awarded  to  him,  under  the 
French  treaty  or  convention  of  July  4th,  1831,  as  indemnification 
for  the  seizure  and  confiscation  of  the  Brig  Triphena  and  cargo. 

The  bill  states  that  on  the  oih  of  October,  1809,  Amable  Cour- 
sault, a  naturalized  American  citizen,  residing  in  Philadelphia, 
having  laden  his  brig  Triphena,  bound  to  Tonningen,  sold  and 
assigned  to  the  plaintiff's  testator,  Stephen  Dutilh,  for  a  large  and 
valuable  consideration,  a  moiety  of  the  said  brig  and  cargo,  be- 
fore  she  sailed.  That  she  sailed ;  put  into  Morlaix  in  France, 
and  was  there  seized  and  sequestered  by  the  French  authorities. 
That  Amable  Coursault  died,  and  the  defendant  Gregoire  Cour- 
sault, his  administrator,  presented  his  claim  for  the  whole  loss, 
which  was  allowed  by  the  commissioners,  who  awarded  the  sum 
of  $16,727. 

That  at  or  about  the  time  of  filing  the  claim  by  G.  Coursault,  it 
vol.  v.  30 
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was  arranged  between  him  and  the  plaintiff  that  it  should  be  pro- 
secuted in  the  name  of  the  said  G.  Conrsault ;  thus  avoiding  the 
expense  and  trouble  of  two  memorials,  and  of  two  sets  of  proof, 
and  that  the  plaintiff's  right  to  a  moiety  thereof  should  be  admit- 
ted. That  the  defendant  Gregoire  Coursault  resides  at  Truxillo 
in  Guatemala  in  Central  America,  and  has  left  no  agent  or  attorney 
empowered  to  receive  the  money  awarded,  and  to  pay  the  plain- 
tiff his  moiety. 

It  states  a  belief  that  Amable  Coursault  died  insolvent,  leaving 
many  creditors,  and  that  some  of  them  are  taking  measures  to 
obtain  possession  of  the  fund  ;  and  that  a  certain  Thomas  Car- 
michael,  residing  at  Nantes  in  France,  claiming  to  be  a  creditor 
of  the  said  Amable  Coursault,  by  his  attorneys  Key  and  Dun/op, 
applied  to  the  Secretary  of  the  Treasury  to  refrain  from  paying 
the  money  to  the  said  Gregoire  Coursault,  and  threatens  to  apply 
to  this  Court  for  an  injunction.  But  the  plaintiff  does  not  admit 
that  the  said  Thomas  Carmichael  is  a  creditor,  nor  that  if  he  were, 
he  is  entitled  to  the  possession  of  any  part  of  the  estate  of  his  de- 
ceased debtor.  The  plaintiff  only  asks  for  his  moiety  of  the 
award  ;  and  that  the  defendant  Gregoire  Coursault  should  be  de- 
creed to  give  him  authority  to  receive  it ;  and  that  the  said  parties 
maybe  enjoined  from  receiving  the  part  belonging  to  the  plaintiff; 
and  that  the  Hon.  Levi  Woodbury,  Secretary  of  the  Treasury, 
and  John  Campbell,  Treasurer  of  the  United  Slates,  may  be  en- 
joined, &c. 

"  The  joint  and  several  answer  of  Thomas  Carmichael,  of 
Nantes,  in  France,  surviving  partner,  &c.,  of  the  late  house  of 
•lacques  Carmichael  &  Sons,  by  his  attorney  in  fact,  Thomas 
Dunlop,  of  Francis  Key  and  James  Dunlop,  counsellors  at  law, 
(Gregoire  Coursault,  the  other  defendant,  having  departed  this 
life  since  the  filing  of  the  said  bill,)  to  the  bill  of  complaint  of 
Edmund  G.  Dutilh,  administrator,"  &c. 

These  defendants,  saving,  &c.,  admit  that  Amable  Coursault 
was  owner  of  the  brig  and  cargo,  the  sequestration  by  the  French 
authorities,  the  claim  by  Gregoire  Coursault,  and  the  award  No. 
461. 

They  deny,  that  before  the  sailing  of  the  vessel  Amable  Cour- 
sault sold  to  Stephen  Dutilh  a  moiety  of  the  vessel  and  cargo. 

They  deny,  that  when  G.  Coursault  was  about  to  present  his 
claim  to  the  commissioners  he  agreed  with  the  plaintiff,  in  order 
to  save  the  expense  of  two  memorials,  or  for  any  other  reason, 
that  G.  Coursault  should  present  his  claim  exclusively  in  his  own 
right,  and  subsequently  share  the  amount  awarded,  with  the  plain- 
tiff 

They  aver,  that  Thomas  Carmichael  is  an  honest  and  bond  fide 
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creditor  of  Amable  Coursault  to  a  greater  amount  than  the  whole 
sum  awarded. 

They  set  forth  the  Act  of  Congress  of  the  13th  of  July,  1832, 
marked  B,  authorizing  the  commissioners  to  make  rules,  and  refer 
to  the  rules  marked  A,  and  to  the  oath  taken  by  G.  Coursault  to 
his  memorial,  No.  461.  They  aver,  that  the  plaintiff's  interest  in 
the  claim  was  never  made  known  to  the  commissioners  ;  and  that 
the  whole  award  belongs  to  the  estate  of  Amable  Coursault,  to  be 
distributed  by  his  administrator  according  to  law. 

The  Secretary  of  the  Treasury  and  the  Treasurer  of  the  United 
States  have  answered,  That  they  are  officers  of  the  government 
of  the  United  States,  and  not  amenable  to  the  jurisdiction  of  this 
Court  as  to  the  payment  of  moneys  out  of  the  Treasury  of  the 
United  States,  or  any  other  of  their  official  acts.  They,  therefore, 
plead  and  except  to  the  jurisdiction  of  this  Court  in  this  case. 

"These  defendants,  under  the  plea  aforesaid  and  under  protest 
of  being  bound  by  any  injunction  or  order  of  this  Court,  do,  how- 
ever, answer  and  say,  that  awards  have  been  made  by  the  com- 
missioners, as  stated  in  the  bill,  &c. ;  and  that  the  moneys  to  liqui- 
date and  pay  the  sums  so  awarded  to  the  respective  parlies  enti- 
tled to  the  same,  are  in  the  Treasury  of  the  United  States,  and 
will  be  duly  paid  to  the  parties  to  whom  it  shall  appear  that  the 
said  moneys  so  awarded,  are  legally  and  equitably  due." 

The  death  of  Gregoire  Coursault  on  the  31st  of  January,  1837, 
having  been  averred  in  the  answer  of  Mr.  Dunlop,  and  stated  in 
the  deposition  of  James  Matlack,  and  Mr.  Elias  Kane  having 
taken  out  letters  of  administration  de  bonis  non  of  the  estate  of 
Amable  Coursault,  the  bill  has  been  amended  by  making  him  a 
defendant  in  the  place  of  Gregoire  Coursault;  and  it  is  agreed  by 
the  counsel  of  the  parties,  that  the  answer  of  Mr.  Dunlop  shall  be 
received  and  taken  as  the  answer  of  Messrs.  Key  and  Dunlop,  and 
of  Elias  Kane,  except  that  Mr.  Kane  does  not  admit,  but  denies, 
that  Gabriel  Paul  ever  qualified  as  executor  or  administrator  of 
Edward  Coursault ;  that  a  general  replication  be  filed  to  all  the 
answers,  and  that  the  cause  be  set  for  final  hearing  on  the  bill, 
answers,  general  replications,  exhibits,  and  evidence. 

The  cause  accordingly  came  on  so  to  be  heard,  and  was  argued 
by  Mr.  R.  S.  Coxe,  for  the  plaintiff,  and  by  Mr.  Key  and  Mr. 
Dunlop,  for  the  defendants,  on  the  14th,  IGth,  ISth,  and  19ih  De- 
cember, 1837. 

Craxch,  C.  J.,  (Thruston,  J.,  absent,)  after  stating  the  sub- 
stance of  the  bill,  answers,  and  evidence,  delivered  the  opinion  of 
the  Court : 

It  is  remarkable  that  not  one  of  the  defendants  pretends  to  have 
personal  knowledge  of  any  of  the  material  facts  charged  in  the 
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bill ;  and  that  the  conscience  of  none  of  them  can  be  affected,  un- 
less it  be  Mr.  Kane,  in  denying  the  interest  of  the  plaintiff  in  the 
brig  Triphena  and  cargo  ;  consequently,  neither  the  avernnenis 
nor  the  denials  of  facts,  contained  in  those  answers,  are  evidence 
in  the  cause,  (although  responsive  to  the  allegations  of  the  bill,) 
except  as  to  the  fact  that  Mr.  Carmichael  is  a  creditor  of  the 
estate  of  Amable  Coursault. 

The  only  effect  of  such  answers  is,  to  present  an  issue  and  put 
the  plaintiff  to  the  proof  of  his  allegations. 

The  most  material  fact  denied  by  those  answers,  is  the  interest 
of  the  administrator  of  Stephen  Dutilh  in  the  brig  and  cargo,  or  in 
the  sum  awarded  to  Amable  Coursault  as  indemnification  for  their 
loss. 

They  deny  also  the  agreement  between  the  plaintiff  and  Gre- 
goire  Coursault,  that  the  claim  should  be  presented  in  the  name  of 
the  said  Gregoire. 

If  these  two  facts  are  established,  the  plaintiff's  right  to  the 
relief  for  which  he  asks  will  follow  of  course,  unless  he  should  be 
barred  from  that  relief  by  his  acquiescence  in  the  oath  taken  by 
Gregoire  Coursault,  the  administrator  of  Amable  Coursault,  on 
the  3d  of  January,  1833,  in  the  affidavit  annexed  to  the  memorial 
received  by  the  commissioners  on  the  30th  of  January  in  the  same 
year.  Or  by  reason  of  his  having  had  a  right  to  present  his  ori- 
ginal claim  to  the  commissioners,  under  the  convention,  and  hav- 
ing failed  so  to  present  it. 

The  evidence  of  Mr.  Dutilh's  interest  in  the  net  proceeds  of  the 
adventure  to  Tonningen,  is  very  satisfactory ;  and  the  certificate 
of  Mr.  Gregoire  Coursault,  as  administrator  of  the  estate  of  Ama- 
ble Coursault,  on  the  lOlh  of  January,  1833,  at  the  foot  of  the 
account  current  of  the  latter  with  Mr.  Stephen  Dntilh,  (marked  B,) 
made  after  the  claim  was  filed,  is  evidence  that  Mr.  Dutilh,  as 
against  Gregoire  Coursault,  would  be  entitled  to  one  half  of  the 
sum  which  should  be  awarded,  and  that  Gregoire  Coursault,  as 
administrator  of  Amable  Coursault,  would  become  the  trustee  of 
the  plaintiff' for  one  half  of  the  amount  of  the  award,  as  soon  as  it 
should  be  received.  Mr.  Kane  now  stands  in  the  place  of  Gre- 
goire Coursault,  and  if  he  receives  the  amount  of  the  award,  he, 
also,  will  become  trustee  for  the  plaintiff  in  like  manner  ;  and  if 
he  refuses  to  pay  over  one  half  of  it  to  the  plaintiff,  the  latter  may 
have  relief  in  equity,  unless  barred  by  some  principle  of  law,  or 
some  rule  in  equity. 

1.  The  first  objection  taken  by  the  defendant's  counsel  to  the 
plaintiff's  right  to  relief  in  equity,  is,  that  he  had  a  clear  legal 
remedy,  which  he  was  bound  to  pursue  elsewhere  ;  that  is,  he  was 
entitled  to  be  an  original  claimant  under  the  convention,  whether 
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his  title  was  legal  or  equitable  ;  and  that  this  is  admitted  by  his 
bill  where  he  says,  that  "  at  or  about  the  time  the  said  Gregoire 
as  administrator  filed  and  exhibited  his  said  memorial  and  claim 
for  said  compensation  as  aforesaid,  it  was  agreed  between  him 
and  the  plaintiff,  that  the  claim  should  be  prosecuted  in  the  name 
of  the  said  Gregoire,  thus  avoiding  the  expense  and  trouble  of 
two  memorials  and  sets  of  proof;  and  that  the  right  of  the  plain- 
tiff's testator  should  be  admitted  and  recognized  to  the  extent  of 
the  moiety  of  the  same  ;  and  the  plaintiff  refers  to  the  written 
acknowledgment  of  Gregoire  Coursault  at  the  foot  of  the  account 
current  marked  B,  and  dated  January  10,  1833,  which  speaks  of 
the  claim  as  already  entered  by  him  before  the  board  of  commis- 
sioners at  Washington.  The  affidavit  to  the  memorial  is  dated 
the  3d  of  January,  1833;  and  the  commissioners  on  the  oOth  of 
January,  1833,  so  far  acted  upon  the  memorial,  as  to  order  it  to 
be  received  ;  for,  according  to  the  rules  of  the  board,  no  memorial 
could  be  received,  unless  it  contained  certain  averments  verified 
by  affidavit.  The  argument  is,  that  having  had  a  right  to  be  an 
original  claimant  before  the  commissioners,  and  not  having  exer- 
cised that  right,  he  can  have  no  remedy  in  equity. 

In  considering  the  validity  of  this  objection,  it  may  be  well  to 
inquire,  what  was  the  nature  of  the  plaintiffs  interest  at  the  time 
of  the  filing  of  the  claim  by  Gregoire  Coursault  as  administrator 
of  Amable  Coursault  ? 

It  appears  by  the  agreement  of  the  5th  of  October,  1809, 
between  Amable  Coursault  and  Stephen  Dutilh,  that  Amable  Cour- 
sault was  the  owner  of  the  brig  and  cargo  then  bound  to  Tonnin- 
gen,  consigned  by  Amable  Coursault,  to  his  brother  Gregoire 
Coursault,  who  went  out  as  supercargo.  Of  course  the  register 
of  the  brig  must  have  been  in  the  name  of  Amable  Coursault,  as 
well  as  all  the  invoices  and  ship's  papers,  all  showing  the  pro- 
prietary interest  to  be  in  him  alone.  It  is  also  to  be  inferred  from 
the  same  agreement  of  the  5th  of  October,  1809,  that  the  whole 
adventure  was  to  be  directed  and  managed  by  Mr.  Coursault. 
That  he  and  his  supercargo  were  to  transact  the  whole  business, 
and  that  Mr.  Dutilh  was  to  take  one  half  of  the  risk,  and  to 
receive  from  Mr.  Coursault,  to  whom  the  returns  were  to  be 
made,  one  half  of  the  net  proceeds  of  the  voyage  out  and  home  ; 
the  legal  title  and  proprietary  interest  in  the  brig  and  cargo  still 
remaining  in  Mr.  Coursault.  There  is  no  evidence  of  any  deli- 
very of  possession  of  the  property  to  Mr.  Dutilh,  nor  of  any  act 
of  ownership  by  him.  For  the  chance  of  receiving  one  half  of 
the  net  proceeds  of  the  expedition,  he  was  willing  to  pay  the  cost 
of  one  half  of  the  outfit.  Mr.  Coursaull's  title  to  the  vessel  and 
cargo  was  good  against  all  the  world.  Even  Mr.  Dutilh  himself 
30* 
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could  not  touch  it.  His  right  was  only  a  future  and  contingent 
right  to  one  half  of  the  net  proceeds  of  the  voyage.  He  could 
claim  nothing  until  the  voyage  should  be  ended,  and  the  proceeds 
received  by  Mr.  Coursault.  He  had  no  legal  property  in  the 
brig  and  cargo.  He  could  not,  either  alone  or  jointly  with  Mr. 
Coursault,  maintain  trespass,  or  trover,  or  detinue  for  the  vessel 
and  cargo,  or  any  part  of  them.  If  he  should  bring  either  of  those 
actions  alone,  the  defendant  would  defeat  him  by  showing  the 
legal  title  in  Mr.  Coursault.  If  he  should  join  with  Mr.  Cour- 
sault in  bringing  the  suit,  the  defendant  would  also  defeat  them 
by  denying  the  title  of  Mr.  Dutilh.  If  Mr.  Coursault  had 
insured  the  vessel  and  cargo,  and  they  had  been  lost  by  the  perils 
of  the  sea,  Mr.  Dutilh  could  not  have  had  direct  recourse  to  the 
underwriters  ;  he  could  only  claim  through  IMr.  Coursault,  who 
upon  receiving  the  money  from  them  would  be  a  trustee  for  Mr. 
Dutilh's  moiety.  Mr.  Coursault  alone  had  the  right  to  represent 
the  property  in  a  foreign  tribunal ;  and  to  him  alone  would  the 
property  have  been  restored,  if  restored  at  all ;  and  if  the  vessel 
and  cargo  had  been  captured  as  prize  of  war,  and  he  had  been 
an  enemy,  and  Mr.  Dutilh  a  friend,  Mr.  Dutilh's  contingent  right 
to  a  moiety  of  the  proceeds  of  the  voyage  would  not,  as  we 
apprehend,  have  saved  any  portion  of  the  properly  from  condemn- 
ation. So  when  retribution  is  made  for  the  property  sequestered, 
it  is  to  be  made  to  the  party  who  had  the  legal  title,  and  who 
could  give  a  legal  and  valid  discharge. 

Mr.  Coursault,  being  the  only  person  who  could  represent  the 
property  in  the  French  tribunals,  was  the  only  proper  person  who 
could  represent  it  before  the  commissioners.  The  indemnification 
awarded,  stands  in  the  place  of  the  net  proceeds  of  the  voyage ; 
and  Mr.  Dutilh's  right  to  the  moiety  does  not  accrue  until  the 
indemnity  comes  into  the  hands,  or  is  ready  to  be  paid  into  the 
hands  of  the  administrator  of  Amable  Coursault,  who,  if  he  re- 
ceives it,  becomes  a  trustee  for  Mr.  Dutilh  as  to  his  moiety. 

In  this  view  of  the  subject,  I  am  by  no  means  satisfied  that 
Mr.  Dutilh  could  have  supported  a  claim  for  indemnity  before 
the  board  of  commissioners  ;  nor  that  his  competency  to  do  so  is 
so  clear  as  to  deprive  him  of  his  right  to  proceed  in  equity  against 
his  trustee. 

If  he  had  filed  a  claim  before  the  commissioners,  it  must  have 
been  either  in  the  name  of  the  administrator  of  Amable  Cour- 
sault, or  jointly  with  him,  or  in  his  own  name,  stating  his  future 
interest  in  the  sum  to  be  awarded ;  in  either  of  which  cases,  the 
proofs  must  have  been  the  same,  except  so  far  as  related  to  his 
interest  in  the  net  proceeds  of  the  voyage,  or  in  the  amount 
which  should  be  awarded.     In  either  case,  the  disclosure  of  his 
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interest  could  not  in  any  manner  alter  the  nature  of  the  claim, 
as  between  the  United  States  and  France,  or  in  any  manner 
affect  its  validity.  All  that  the  commissioners  were  to  ascertain, 
was,  whether  it  was  such  a  claim  as  was  provided  for  by  the  con- 
vention, namely,  whether  it  was  a  bond  fide  claim  by  citizens  of 
the  United  States  upon  the  French  government,  for  such  spolia- 
tions as  were  provided  for  by  the  convention  of  July  4,  1831. 
This  being  ascertained,  the  commissioners  were  not  bound  to 
ascertain  the  rights  of,  and  decide  the  litigations  between  conflict- 
ing claimants,  citizens  of  the  United  States.  They  might  select  that 
one  whom  they  deemed  best  entitled,  and  award  to  him  the  portion 
of  the  indemnity  applicable  to  the  claim,  and  leave  the  others  to 
settle  their  disputes  before  the  ordinary  tribunals  of  the  country, 
adjudicating  according  to  the  municipal  laws  of  the  land. 

If  Mr.  Dutilh  had  filed  an  original  claim,  the  commissioners 
might  have  said  to  him,  Mr.  Coursault  has  exhibited  to  us  a  clear 
legal  title  to  the  whole  of  the  property  ;  all  the  documentary  evi- 
dence is  in  his  name.  You  have  suffered  the  voyage  to  be  pro- 
secuted entirely  in  his  name;  you  admit  his  legal  title;  you  are 
both  citizens  of  the  United  States.  It  is  a  clear  and  valid  claim 
under  the  convention,  whether  it  belongs  to  one  or  the  other,  or 
to  both  jointly.  We  have  no  jurisdiction  to  decide  between  you. 
We  shall  be  safe  in  awarding  the  indemnity  to  him  who  has  the 
legal  title,  and  we  leave  you  to  settle  your  conflicting  claims  in 
the  ordinary  courts  of  the  country.  This  might  have  been  the 
result  if  Mr.  Dutilh  had  filed  an  original  claim  before  the  com- 
missioners, and  after  he  had  been  at  the  trouble  and  expense  of 
filing  a  memorial  and  prosecuting  the  claim  ;  whereas  his  object 
would  be  just  as  well  accomplished  by  obtaining  Mr.  Gregoire 
Coursauli's  admission  of  his  right  to  a  moiety  of  whatever  sum 
the  commissioners  might  award. 

But  whether  Mr.  Dutilh  could  or  could  not  have  supported  an 
original  claim  before  the  board  of  commissioners,  we  deem  a  ques- 
tion of  little  importance,  because  the  right  of  the  commissioners  to 
award  the  whole  to  Mr.  Coursault  is  unquestionable,  leaving  all 
other  citizens  of  the  United  States,  having  a  right  to  participate  in 
the  amount  thus  awarded,  to  their  remedy  against  Mr.  Coursault, 
in  the  ordinary  courts  of  justice.  And  the  commissioners  had  no 
power  to  deprive  them  of  that  remedy. 

Admitting  that  Mr.  Dutilh  might  have  made  and  supported  a 
separate  and  original  claim  before  the  commissioners,  he  was  not 
bound  to  do  so.  His  omission  has  no  effect  whatever  upon  the 
other  claimants  ;  nor  upon  the  interests  of  the  United  States,  or 
of  France.  His  claim  would  not  have  been  a  claim  at  law,  nor 
would  his  remedy  have  been  a  remedy  at  law  as  contradistin- 
guished from  equity,  so  as  to  be  a  bar  to  equitable  relief. 
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The  principle,  that  no  decision  of  the  board  of  commissioners 
under  the  French  convention  is  conclusive  between  conflicting 
claimants,  citizens  of  the  United  States,  was  decided  by  this  Court 
in  the  case  of  Ridgivay  v.  Hays  and  others,  at  November  term,  1S36, 
{ante.,  23.)  In  the  opinion  of  the  Court  in  that  case,  it  is  said  :  "  It 
has  been  contended  that  the  decision  of  the  board  of  commission- 
ers, rejecting  the  claim  of  Mr.  Ridgway,  is  conclusive  against  him. 
To  this  there  are  two  objections.  First,  that  the  commissioners 
had  no  jurisdiction  to  decide  ultimately  between  two  or  more 
conflicting  American  claimants." 

The  Act  of  Congress  of  July  13,  1832,  [4  Stat,  at  Large,  574,] 
authorizing  the  appointment  of  the  commissioners,  declares  their 
duties  to  be  "to  receive  and  examine  all  claims  which  may  be 
presented  to  them  under  the  convention,"  "and  which  arc  pro- 
vided for  by  the  said  convention,  according  to  the  provisions  of 
the  same,  and  the  principles  of  justice  and  equity  and  the  law  of 
nations;"  "and  to  report  to  the  Secretary  of  State  a  list  of  the 
several  awards  made  by  them." 

It  appears,  by  the  first  article  of  the  convention,  that  the  claims 
which  the  commissioners  were  to  examine  and  report  upon,  were, 
"the  reclamations  preferred  against  it,"  (the  French  government,) 
"by  citizens  of  the  United  States,  for  unlawful  seizures,  captures, 
sequestrations,  confiscations,  or  destructions  of  their  vessels,  car- 
goes, or  other  property." 

"The  claims,  of  which  the  board  had  cognizance,  were  claims 
against  the  French  government ;  not  against  the  owners  of  the 
property  claimed,  nor  against  the  property  itself.  In  each  case, 
the  great  question  for  Ihem  to  decide  was,  whether  the  property 
of  American  citizens  had  been  unlawfully  seized,  &c.,  by  the 
French  government.  So  far  as  it  was  necessary  to  decide  the 
national  character  of  the  property  seized,  they  had  authority  to 
ascertain  the  legal  owner  ;  but  if  all  the  conflicting  claimants 
were  citizens  of  the  United  States,  there  was  no  necesiiity  of  their 
deciding  the  question  of  ownership  between  them.  They  might 
select  the  name  of  the  person  who  seemed  to  them  to  be  the  legal 
owner  ;  or  they  might  name  all  the  conflicting  claimants,  and 
leave  them  to  litigate  their  rights  in  the  municipal  courts  of  the 
country;  or  they  might  award  in  favor  of  'the  legal  owners,' 
witiiout  naming  them  ;  as  they  did  in  several  cases,  as  will  appear 
by  reference  to  the  list  of  awards  returned  by  them  to  the  Secre- 
tary of  State.  (See  the  printed  documents  of  the  House  of  Re- 
presentatives, No.  117,  of  the  First  Session  of  the  24th  Congress.") 

Tiiis  opinion  is  in  accordance  with  that  of  the  commissioners 
under  the  treaty  with  Spain,  (commonly  called  the  Florida  Treaty,) 
as  stated  in  the  case  of  Slieppard  et  al.  v.  Taylor,  5  Peters,  6^5, 
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from  their  final  report  to  the  Department  of  State  on  the  8th  of 
June,  1824,  where  they  say :  "  But  in  these  and  many  other  cases 
which  occurred,  the  board,  having  ascertained  the  full  amount  of 
the  loss,  distributed  this  amount,  so  ascertained,  amongst  the  dif- 
ferent parties  claiming  it  before  them,  and  seeming  to  have  a  right 
to  receive  it,  no  matter  in  what  character,  without  deciding,  or 
believing  itself  possessed  of  the  authority  to  decide,  upon  the 
merits  of  conflicting  claims  to  the  same  subject.  To  whom,  of 
right,  the  sum  thus  awarded,  when  paid,  may  belong,  or  for 
whom,  how,  or  in  what  degree,  the  receiver  ought  to  be  regarded 
as  a  trustee  of  the  sum  received,  were  questions  depending  upon 
the  municipal  laws  of  the  different  States  of  the  Union,  the  appli- 
cation of  which  to  the  facts  existing  in  any  case,  the  board  did 
not  feel  itself  authorized  to  make  ;  and,  therefore,  abstained  from 
instituting  any  inquiry  as  to  the  facts  necessary  to  such  a  deci- 
sion." 

It  may  be  remarked,  here,  that  the  powers  given  to  the  com- 
missioners under  theJFlorida  treaty,  are  broader  than  those  given 
to  the  commissioners  under  the  French  convention.  The  words 
of  the  Florida  treaty  are:  "To  ascertain  the  full  amount  and 
validity  of  these  claims,  a  commission,  to  consist  of  three  commis- 
sioners, citizens  of  the  United  States,  shall  be  appointed  by  the 
President,  by  and  with  the  consent  of  the  Senate  ;  which  commis- 
sion shall  meet  at  the  city  of  Washington,  and  within  the  space 
of  three  years  from  the  time  of  their  first  meeting,  shall  receive, 
examine,  and  decide  upon,  the  amount  and  validity  of  all  the 
claims  included  within  the  description  above-mentioned."  "The 
said  commissioners  shall  be  authorized  to  hear  and  examine,  on 
oath,  every  question  relative  to  the  said  claims,  and  to  receive  all 
suitable  authentic  testimony  concerning  the  same.  And  the  Spa- 
nish government  shall  furnish  all  such  documents  and  elucidations 
as  may  be  in  their  possession  for  the  adjustment  of  the  said  claims, 
according  to  the  principles  of  justice,  the  laws  of  nations,  and  the 
stipulations  of  the  treaty  between  the  two  parties,  of  the  27th  of 
October,  1795  ;  the  said  documents  to  be  specified,  when  de- 
manded, at  the  instance  of  the  said  commissioners." 

The  act  of  Congress,  authorizing  the  appointment  of  these  com- 
missioners, neither  adds  to,  nor  diminishes  their  powers. 

The  French  convention  does  not,  like  the  Florida  treaty,  pro- 
vide expressly  for  a  board  of  commissioners,  but  only  provides  that 
the  indemnity  to  be  paid  by  the  French  government  to  the  govern- 
ment of  the  United  States,  shall  be  distributed,  by  the  latter,  among 
those  entitled,  in  the  manner  and  according  to  the  rules  which  it 
shall  determine.  By  the  sixth  article,  the  two  governments  reci- 
procally engage  to  communicate  to  each  other  the  documents, 
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titles,  and  other  information  proper  to  facilitate  the  examination 
and  liquidation  of  the  reclamations  comprised  in  the  stipulations 
of  that  convention. 

The  Act  of  Congress  of  the  13th  of  July,  1832,  "  to  carry  into 
eflfect  the  convention,"  authorizes  the  President,  with  the  advice 
and  consent  of  the  Senate,  to  appoint  "three  commissioners,  who 
shall  form  a  board,  whose  duty  it  shall  be  to  receive  and  examine 
all  claims  which  may  be  presented  to  them  under  the  convention," 
"which  are  provided  for  under  the  said  convention,  according  to 
the  provisions  of  the  same,  and  the  principles  of  justice,  equity, 
and  the  law  of  nations."  And  by  the  second  section  of  the  act 
they  are  authorized  to  make  "all  needful  rules  and  regulations," 
"for  carrying  their  said  commission  into  full  and  complete  effect." 
And  by  the  sixth  section  they  are  required  to  "  report  to  the 
Secretary  of  State  a  list  of  the  several  awards  made  by  them." 

By  a  comparison  of  the  powers  of  the  respective  boards  it 
appears,  that  the  commissioners  under  the  Spanish  treaty  are 
authorized,  not  simply,  as  the  other  commissioners  are,  "  to  re- 
ceive and  examine  "  the  claims,  "  according  to  the  principles  of 
justice,  equity,  and  the  law  of  nations,"  and  send  a  list  of  their 
awards  to  the  Secretary  of  State  ;  but  "  to  receive,  examine,  and 
decide  upon,  not  merely  the  claims,  but  the  amount  and  validity 
of  the  claims ;  and  further,  "  to  hear  and  examine  on  oath,  every 
question  relative  to  the  said  claims,  and  to  receive  all  suitable  au- 
thentic testimony  concerning  the  same,"  and  "  for  the  adjustment 
of  the  said  claims  according  to  the  principles  of  justice,  the  law 
of  nations,  and  the  stipulations  of  the  treaty  "  of  1795. 

Yet  with  all  these  powers,  so  far  transcending  those  given  to 
the  commissioners  under  the  French  convention,  the  commission- 
ers under  the  Florida  treaty  did  not  believe  themselves  "  possessed 
of  the  authority  lo  decide  upon  the  merits  of  conflicting  claims  to 
the  same  subject."  If  their  construction  of  their  own  authority 
was  correct,  a  fortiori  are  we  correct  in  denying  the  supposed 
power  to  the  commissioners  under  the  French  convention  ? 

But  we  are  further  fortified  in  our  opinion  respecting  the  pow- 
ers of  the  commissioners  under  that  convention  by  the  opinion  of 
the  Circuit  Court  of  the  United  States  for  the  District  of  Pennsyl- 
vania, as  delivered  by  the  late  Mr.  Justice  Washington  in  the  case 
of  Vasse  v.  Comeg-ys,  4  Wash.  C.  C.  Rep.  570,  and  by  the  opinion 
of  the  Supreme  Court  of  the  United  States  as  delivered  by  Mr. 
Justice  Story  in  the  same  cause.     1  Peters,  211,  212. 

In  the  Circuit  Court,  Mr.  Justice  Washington  said  :  "  It  is  to 
be  preliminarily  observed,  that  the  case  does  not  state  in  whose 
favor  the  award  of  the  commissioners  was  made,  or  who  were  the 
parlies  that  presented  themselves  before  the  commissioners  as  the 
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claimants  of  this  money.  All  Ihe  Court  can  know  is  that  the 
money  was  paid  to  the  defendants  by  the  Treasury  of  the  United 
States ;  but  in  the  view  which  I  shall  take  of  this  case,  I  deem  it 
immaterial  who  were  the  claimants,  or  in  whose  favor  the  award, 
or  sentence,  was  given,  if  given  in  favor  of  any  particular  person 
or  persons.  The  treaty  described  the  duties  and  the  jurisdiction 
of  the  board  of  commissioners,  and,  of  course,  it  was  essentially 
the  guide  of  that  tribunal,  as  it  must  be  of  this.  I  admit,  at  once, 
that  the  decisions  of  that  board,  upon  every  subject  within  the 
scope  of  its  authority,  and  to  the  utmost  extent  of  its  jurisdiction, 
are  binding  and  conclusive  upon  this,  and  upon  every  other  judi- 
cial body.  It  was  constituted  by  a  treaty,  and  its  decisions  are 
entitled  to  the  same  sanctity  as  those  of  tribunals  constituted  by 
the  Constitution  or  by  the  ordinary  acts  of  legislation;  beyond 
this  they  have  no  binding  force.  What,  then,  were  the  duties  of 
those  commissioners,  and  what  the  extent  of  their  jurisdiction  ? 
By  the  eleventh  section  of  the  treaty  they  are  to  receive,  examine, 
and  decide  upon  the  amount  and  the  validity  of  all  the  claims  which 
the  United  States  had  consented,  by  the  ninth  article,  to  renounce, 
as  well  on  the  part  of  the  government  as  of  citizens  of  the  United 
States.  The  extent,  then,  of  the  jurisdiction  of  this  board  was  to 
decide  upon  the  amount  and  validity  of  the  claims  which  might 
be  presented  to  it  on  account  of  the  enumerated  losses  and  in- 
juries. It  had  no  cognizance  of  any  other  claims;  and  their  in- 
quiries and  decisions  were  strictly  confined  to  the  validity  and 
amount  of  such  as  they  had  cognizance  of.  They  had  no  author- 
ity to  decide,  and  we  presume  that  in  no  instance  did  they  decide, 
upon  the  rights  of  conflicting  claims,  or  of  hostile  claimants.  They 
did  not  possess  the  ordinary  means  for  engaging  in  investigations 
of  that  nature  ;  nor  was  it  consistent  with  the  objects  of  the  treaty, 
or  the  interest  of  the  claimants  that  such  questions  should  be  liti- 
gated before  a  tribunal  so  constituted.  It  necessarily  belongs  to 
the  ordinary  tribunals  of  the  country  to  decide  who  is  entitled  to 
the  money  thus  awarded  by  the  commissioners  to  be  paid  to  the 
United  States  because  they  alone  possess  the  means  of  examining 
and  settling  the  innumerable  questions  to  which  such  controver- 
sies may  give  rise." 

"  But  even,  if  the  jurisdiction  of  the  board  of  commissioners,  in 
the  present  case,  had  extended  to  the  decision  of  conflicting 
claims,  it  is  by  no  means  admitted  that  their  award  would  be  con- 
clusive in  this  suit ;  unless  it  appeared  that  the  plaintiff'  was  before 
the  commissioners  to  submit  his  claim  to  their  examination  and 
decision.  For,  although  the  decision  of  the  board  in  favor  of  the 
assignees,  the  defendants,  would  be  so  far  conclusive  as  to  protect 
the  Treasury  of  the  United  States  against  a  double  payment ;  yet 
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if,  in  point  of  law,  the  money  ought  to  have  been  paid,  not  to  the 
assignees,  but  to  the  plaintiff,  it  was  so  much  money  received  by 
the  former  to  the  use  of  the  latter,  and  would  be  recoverable  in 
this  form  of  action." 

And  in  delivering  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  the  same  cause,  (1  Peters,  212,)  Mr.  Justice  Story  says  : 

"It  has  been  justly  remarked,  in  the  opinion  of  the  learned 
judge  who  decided  this  cause  in  the  Circuit  Court,  that  it  does 
not  appear,  from  the  statement  of  facts,  who  were  the  persons 
who  presented  or  litigated  the  claim  before  the  board  of  commis- 
sioners;  nor  whether  Vasse  himself  was  before  the  board  ;  nor 
who  were  the  parties  to  whom,  or  for  whose  benefit  the  award 
was  made.  We  do  not  think  that  the  fact  is  material,  upon  the 
view  which  we  take  of  the  authority  and  duties  of  the  commis- 
sioners. The  object  of  the  treaty  was  to  invest  the  commission- 
ers with  full  power  and  authority  to  receive,  examine,  and 
decide  upon  the  amount  and  validity  of  the  asserted  claims  upon 
Spain  for  damages  and  injuries.  Their  decision,  within  the  scope 
of  this  aiithorily,  is  conclusive  and  final.  If  they  pronounce  the 
claim  valid  or  invalid,  if  they  ascertain  the  amount,  their  award 
in  the  premises  is  not  reexaminable.  The  parties  must  abide  by 
it  as  the  decree  of  a  competent  tribunal  of  exclusive  jurisdiction. 
A  rejected  claim  cannot  be  brought  again  under  review,  in  any 
judicial  tribunal.  An  amount  once  fixed  is  the  final  ascertain, 
ment  of  the  damages  or  injury.  This  is  the  obvious  purport  of 
the  language  of  the  treaty.  But  it  does  not  necessarily  or  natu- 
rally follow  that  this  authority,  so  delegated,  includes  the  authority 
to  adjust  all  conflicting  rights  of  different  citizens  to  this  fund  so 
awarded.  The  commissioners  are  to  look  to  the  original  claim 
for  damages  or  injuries  against  Spain  itself,  and  it  is  wholly  im- 
material for  this  purpose,  upon  whom  it  may  in  the  intermediate 
time  have  devolved;  or  who  was  the  original  legal,  as  conlradis- 
guished  from  the  equitable  owner  ;  provided  he  was  an  American 
citizen.  If  the  claim  was  to  be  allowed  as  against  Spain,  the 
present  ownership  of  it,  whether  in  assignees,  or  personal  repre- 
sentatives, or  bond  fide  purchasers,  was  not  necessary  to  be  ascer- 
tained in  order  to  exercise  their  functions  in  the  fullest  manner. 
Nor  could  they  be  presumed  to  possess  the  means  of  exercising 
such  a  broad  jurisdiction  with  due  justice  and  effect.  They  had 
no  authority  to  compel  parlies  asserting  conflicting  interests,  to 
appear  and  litigate  before  them  ;  nor  to  summon  witnesses  to  es- 
tablish or  repel  such  interests ;  and  under  such  circumstances  it 
cannot  be  presumed  that  it  was  the  intention  of  either  government 
to  clothe  them  with  an  authority  so  summary  and  conclusive,  with 
means  so  little  adapted  to  the  attainment  of  the  ends  of  a  substan- 
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tial  justice.  The  validity  and  amount  of  the  claim  being  once 
ascertained  by  the  award,  the  fund  might  well  be  permitted  to 
pass  into  the  hands  of  any  claimant ;  and  his  own  rights,  as  well 
as  those  of  all  others  who  asserted  a  title  to  the  fund,  be  left  to 
the  ordinary  course  of  judicial  proceedings  in  the  established 
courts,  where  redress  could  be  administered  according  to  the  na- 
ture and  extent  of  the  rights  or  equities  of  the  parties.  We  are, 
therefore,  of  opinion  that  the  award  of  the  commissioners,  in  what- 
ever form  made,  presents  no  bar  to  the  action,  if  the  plaintiff  is 
entitled  to  the  money  awarded  by  the  commissioners." 

The  principle  upon  which  these  opinions  rest,  "was  settled  in 
England  by  Lord  Chancellor  Hardwicke,  in  the  year  1748,  in 
the  case  of  Randal  v.  Cockran,  1  Ves.  98. 

"  The  king  having  granted  letters  of  reprisal  on  the  Spaniards, 
for  the  benefit  of  his  subjects,  in  consideration  of  the  losses  they 
sustained  by  unjust  captures,  the  commissioners  would  not  suflfer 
the  insurers  to  make  claim  for  part  of  the  prizes,  but  the  owners 
only,  although  they  were  already  satisfied  for  their  loss  by  the 
insurers,  who  thereupon  brought  the  present  bill." 

"  Lord  Chancellor  was  of  opinion  that  the  plaintiff  had  the 
plainest  equity  that  could  be.  The  person  originally  sustaining 
the  loss  was  the  owner ;  but,  after  satisfaction  made  to  him,  the 
insurer.  No  doubt  but  from  that  time,  as  to  the  goods  themselves, 
if  restored  in  specie,  or  compensation  made  for  them,  the  assured 
stands  as  a  trustee  for  the  insurer,  in  proportion  for  what  he 
paid.  Although  the  commissioners  did  right  in  avoiding  being 
entangled  in  accounts,  and  in  adjusting  the  proportion  between 
them,  their  commission  was  limited  in  time.  They  see  who  was 
owner  ;  nor  was  it  material  to  them,  to  whom  he  assigned  his 
interest,  as  it  was,  in  effect,  after  satisfaction  made." 

Here,  although  the  commissioners  had  rejected  the  claim  of 
the  underwriters,  the  Lord  Chancellor  decided  that  their  claim 
■was  good  in  equity  ;  that  the  commissioners  did  right  not  to 
entangle  themselves  in  the  disputes  between  the  owners  and  the 
underwriters,  and  in  awarding  in  favor  of  the  owner,  whose 
original  right  to  indemnity  was  unquestionable. 

This  Court  is  further  sustained  in  its  opinion  by  that  of  Lord 
Chancellor  Eldon  in  the  case  of  Hill  v.  Reardon,  2  Russell,  608, 
which  was  a  case   under  the  treaty  of  between  England 

and  France,  in  which  the  commissioners  had  awarded  the  whole 
indemnity  to  one  Devereux,  under  whom  the  defendant  Reardon 
claimed.  Hill  and  others  brought  their  bill  in  equity  against 
Reardon,  who  had  received  the  amount  awarded.  The  plaintiffs 
in  equity  had  never  presented  their  claim  to  the  commissioners, 
although  the  facts  upon  which  their  claim  rested  were  brought 
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to  the  knowledge  of  the  commissioners.  Upon  the  hearing  before 
the  Vice  Chancellor,  in  the  year  1825,  he  decided  that  the  award 
of  the  commissioners  \vas  final  and  conclusive  against  the  plain- 
tiffs, and  dismissed  their  bill.  Upon  appeal  to  the  Lord  Chancel- 
lor, in  1827,  he  reversed  the  decision  of  the  Vice-Chancellor 
upon  that  point,  and  said  : 

"  The  first  question  is,  whether  an  award  made  in  favor  of  A. 
B.  by  the  commssioners  acting  under  the  conventions  between 
France  and  this  country,  is  not  only  to  be  conclusive  as  between 
the  subjects  of  this  country  and  the  French  government,  but  is 
also  to  destroy  all  demands  in  equity  which  third  persons  might 
have  against  A.  B.  if  he  had  received  the  money  otherwise  than 
through  the  channel  of  such  award.  My  opinion  is,  that  the  con- 
ventions and  act  of  Parliament  have  no  such  effect." 

"  The  conventions  and  act  of  Parliament,  meant  no  more  than 
this,  that  the  decision  of  the  commissioners  should  be  conclusive 
between  the  two  countries;  and  that  the  demand  of  an  English 
subject,  and  a  judgment  in  his  favor,  and  a  compliance  with  the 
judgment,  would  be  a  discharge  of  the  government  of  France  ; 
but  the  equities  with  which  any  persons  receiving  money  under 
the  adjudication  of  the  commissioners  might  be  affected,  were 
not  at  all  touched  by  the  conventions  and  the  act." 

The  Lord  Chancellor,  however,  being  of  opinion  that  the 
plaintiffs  had  not  made  out  their  equity,  dismissed  the  bill ;  but 
without  costs. 

Thus  supported,  we  still  adhere  to  the  opinion  expressed  by  this 
Court,  in  the  case  of  Ridgway  v.  Hays,  and  must  say  that  the 
award  of  the  whole  indemnity  to  Mr.  Coursault  is  no  bar  to  Mr. 
Dutilh's  remedy  in  equity  against  Mr.  Coursault's  administrator, 
if  he  has  received  the  fund,  or  against  any  other  person  in  whose 
hands  it  may  be. 

This  we  think  a  sufficient  answer  to  the  defendant's  first  objec- 
tion, that  the  plaintiff  had  a  legal  remedy  by  claim  before  the 
commissioners,  which  he  ought  to  have  pursued. 

2.  The  second  objection  to  the  plaintiff's  relief  in  equity  is, 
that  Mr.  Coursault,  in  order  to  comply  with  a  rule  made  by  the 
board  as  a  condition  of  their  receiving  his  claim,  on  the  3d  of 
January,  1833,  in  an  affidavit  annexed  to  his  memorial,  made 
oath  that  the  facts,  circumstances,  and  allegations  stated  in  the 
said  memorial,  so  far  as  they  had  come  within  his  own  knoAvledge, 
were  true  as  stated,  and  that  those  stated  as  derived  from  the 
knowledge  of  others,  he  believed  to  be  true. 

That  the  said  memorial  contains  the  following  declaration,  viz., 
"  That  no  other  person  was  at  the  time  of  the  origin  of  this  claim, 
nor  has  at  any  time  since  been,  nor  now  is,   interested   in  said 
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claim,  or  any  part  thereof,  except  the  said  Amable  Coursault,  and 
your  memorialist,  his  administrator,  as  hereinbefore  stated  ;  and 
that,  whatever  amount  of  said  claim  may  be  awarded  under  said 
convention,  will  belong  solely  and  exclusively  to  your  memorialist, 
as  administrator  of  the  said  Amable  Coursault,  deceased." 

That  the  above  declaration  was  false,  as  appears  by  the  plain- 
tiff's own  statement  in  his  bill,  and  that  Gregoire  Coursault,  when 
he  made  the  said  affidavit,  knew  it  to  be  false,  as  appears  by  his 
certificate,  dated  the  10th  of  January,  1833,  written  at  the  foot  of 
the  account  current  of  Amable  Coursault  against  Stephen  Dulilh, 
in  which  he  charges  Mr.  Dutilh  with  one  half  of  the  estimated 
value  of  the  brig  and  outfit,  and  with  one  half  of  the  cargo,  and 
gives  him  credit  for  $1,099.80  for  logwood,  and  for  his  three  notes, 
amounting  to  $3,854.54  for  the  balance.  In  that  certificate  of  the 
10th  of  January,  1833,  Mr.  Gregoire  Coursault  says,  "  I  do  certify 
and  declare,  that  to  my  knowledge  the  above  is  true,  and  that 
the  estate  of  Mr.  Stephen  Dulilh,  deceased,  is  interested  of  one 
half  in  the  claim  of  the  French,  entered  by  me  before  the  board 
of  commissioners  at  Washington,  for  the  whole  amount  of  the 
Brig  Triphena  and  cargo." 

It  seems,  therefore,  that  the  oath  taken  by  Mr.  Gregoire  Cour- 
sault, on  the  3d  of  January,  1833,  must  have  been  false. 

It  is  also  contended,  that  Mr.  Dutilh,  the  present  plaintiff,  must 
have  been  conusant  of  that  oath  and  assented  to  it,  and  must, 
therefore,  be  considered  as  a  participator  in  its  guilt,  and  must 
abide  its  consequences.  That  he  is  to  be  considered  as  pariiceps 
criminis.  That  no  person  can  have  a  standing  in  a  court  of 
equity,  whose  claim  rests  upon  an  avowed  violation  of  the  law. 
And,  to  support  this  doctrine,  the  case  of  Cambioso  v.  Majfilt  is 
cited  from  2  Wash.  C.  C.  Rep.  103.  It  was  an  issue  sent  by  the 
commissioners  of  bankrupt  to  try  the  right  of  the  executors  of 
Cambioso  to  recover  from  the  bankrupt  a  share  of  the  net  pro- 
ceeds of  sundry  adventures  carried  on  as  joint  owners,  by  Cam- 
bioso, an  alien,  and  Maffiit,  a  citizen  of  the  United  Slates,  in  fraud 
of  the  revenue  laws  of  the  United  States,  Maffitt  having  obtained, 
in  his  own  name,  American  registers  for  vessels  owned  jointly  by 
him  and  Cambioso,  thereby  evading  the  payment  of  foreign  duties  ; 
to  obtain  which  registers,  Maffill  must  have  taken  a  false  oath. 

Mr.  Justice  Washington,  in  his  charge  to  the  jury  in  that  case, 
said:  "The  defendants  insist  that  this  claim  cannot  be  enforced 
in  the  courts  of  the  United  States,  because  those  courts  cannot 
lend  their  aid  to  establish  a  demand  founded  on  a  violation  of  the 
laws  of  the  United  Slates. 

"This  principle  of  law  may  not,  in  a  moral  point  of  view,  de- 
stroy the  right  of  the  plaintiff;  but  it  goes  to  defeat  his  remedy  in 
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the  tribunals  of  this  country.  The  soundness  of  the  principle,  as 
a  general  one,  is  acknowledged  by  the  plaintiff's  counsel ;  but  it 
is  contended  to  be  inapplicable  to  foreigners,  who  are  not  bound 
to  lake  notice  of  the  revenue  laws  of  a  foreign  country,  unless 
proof  is  brought  home  to  them  of  a  knowledge  of  those  laws,  or 
of  every  fact  necessary  to  apprise  them  of  the  breach  of  them." 

The  judge,  after  giving  his  reasons  at  large  for  denying  the 
supposed  exception  to  the  generality  of  the  principle,  said  :  "  Upon 
the  whole,  then,  it  is  clear,  that  if  proof  were  necessary  to  be  brought 
home  to  Cambioso,  of  his  knowledge  that  these  vessels  had  ob- 
tained the  character  of  American  vessels  by  a  fraud  upon  the  laws 
of  the  United  States,  such  proof  is  furnished  by  the  nature  of  the 
transactions  themselves.  But  whether  he  had  such  knowledge  in 
fact  or  not,  the  frauds  were  committed  by  his  partner,  or  agent, 
by  which  he  must  be  affected  ;  and  as  to  the  revenue  laws  them- 
selves, he  was  bound  to  take  notice  of  them. 

"As  to  any  goods  which  may  have  been  imported  in  those  ves- 
sels into  this  country,  which  were  free  of  duties,  they  are  subject 
to  a  different  consideration.  Such  importation  was  not  a  viola- 
tion of  the  revenue  laws.  As  Cambioso  gained  nothing,  and  the 
United  Slates  lost  nothing,  by  a  concealment  of  his  interest  in 
those  goods,  or  in  the  vessels,  there  was  no  such  fraud  as  would 
vitiate  his  demand  for  any  balance  due  on  their  account. 

"It  was  contended  that  Cambioso,  by  sending  to  Maffitt  docu- 
ments representing  the  cargoes  as  belonging  to  Maffitt,  enabled 
him  to  commit  perjury  in  the  oath  which  he  took  at  entering  them  ; 
and  that  thus  participating  in  this  immorality,  he  ought  not  to  re- 
cover. But  it  by  no  means  appears  that  the  oath  taken  by  Maf- 
fitt, on  entering  such  goods  as  his  sole  property^  was  even  false, 
much  less,  that  it  was  perjury.  We  do  not  observe  that  the  oath, 
or  any  part  of  the  law,  requires  that  all  the  partners  should  be 
named.  The  object  of  the  law  is  to  insure  the  payment  of  duties  ; 
and  not  to  disclose  the  names  of  the  owners  of  the  property." 

"But  even  admit  that  a  false  oath  was  taken  by  Mafiilt,  by 
means  of  the  papers  sent  to  him  ;  we  do  not  see  how  this  can 
affect  the  right  of  Cambioso  to  recover  the  value  of  these  goods 
sold  by  MafRtt,  for  which  he  was  justly  indebted  to  Cambioso. 
CaiTibioso  violated  no  law  of  the  United  States  in  concealing  his 
name  as  part-owner  of  these  goods." 

Upon  considering  this  case  of  Cambioso,  it  is  evident  that  the 
fontidntion  of  the  principle  upon  which  it  was  decided,  is  fraud. 
The  jilaintiff  was  not  permitted  to  recover,  because  his  claim  was 
founded  in  fraud  ;  not  mere  false  swearing,  from  which  no  injury 
resuhcd  or  was  intended.  There  was  an  actual  fraud  practised 
upon  the  United  States  by  means  of  the  false  oath.     An  injury  to 
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the  United  States  was  intended  and  actually  perpetrated.  The 
United  States,  by  that  oath,  had  been  cheated  out  of  a  large 
amount  of  revenue  ;  and  Cambioso  was  completely  particeps  crim- 
inis,  to  the  extent  of  the  fraud  intended,  as  well  as  of  that  actually 
perpetrated. 

It  is  evident,  also,  that  the  principle  applies  only  to  cases  of 
fraud.  For  if  the  false  swearing  alone  was  sufficient  to  prevent 
the  plaintiff  from  recovering,  the  judge  could  not  have  said,  in 
relation  to  the  goods  free  of  duties,  imported  in  the  same  vessel 
respecting  which  the  false  and  fraudulent  oath  was  taken,  that 
"  there  was  no  such  fraud  as  would  vitiate  his  demand  for  any 
balance  due  on  their  account."  Nor  could  he  have  said,  as  he 
did,  "But  even  admit  that  a  false  oath  was  taken  by  Maffilt,  by 
means  of  the  papers  sent  to  him,  we  do  not  perceive  how  this 
can  affect  the  right  of  Cambioso  to  recover  the  value  of  these 
goods  sold  by  Maffitt,  for  which  he  was  justly  indebted  to  Cam- 
bioso. Cambioso  violated  no  law  of  the  United  States  in  conceal- 
ing his  name  as  part-owner  of  these  goods." 

And  why  did  he  not  violate  a  law  of  the  United  States  in  con- 
cealing his  name  as  part-owner  of  those  goods  ?  Because  it  was 
immaterial  to  the  United  States  whether  the  goods  belonged  to  an 
alien,  or  to  a  citizen  of  the  United  States ;  for  in  either  case  they 
paid  the  same  rate  of  duties  as  if  imported  in  a  vessel  of  the  United 
States.  The  rate  depended  upon  the  character  of  the  vessel,  not 
that  of  the  owner  of  the  goods. 

In  order,  therefore,  to  make  this  case  like  that  of  Cambioso  and 
Maffilt,  it  must  be  shown  that  the  claim  of  the  plaintiff  is  founded 
in  fraud.  It  must  not  only  be  shown  that  a  false  oath  was  taken 
by  Coursault,  but  that  it  was  taken  with  intent  to  defraud  the 
United  States,  or  some  person,  and  that  the  plaintiff  was  a  partici- 
pator in  that  fraud.  So  far,  however,  from  there  being  any  evi- 
dence of  a  fraudulent  intent  on  the  part  of  Mr.  Coursault  or  of 
Mr.  Dutilh,  in  filing  the  claim  in  the  name  of  Mr.  Coursault  alone, 
without  disclosing  the  interest  of  Mr.  Dutilh,  and  in  the  oath  taken 
by  Mr.  Coursault,  it  is  clear  that  the  rights  of  no  person,  nor  of 
the  United  Slates,  would  in  any  manner  have  been  varied,  if  Mr. 
Coursault,  in  filing  the  claim,  had  disclosed  the  interest  of  Mr.  Du- 
tilh ;  or  if  Mr.  Dutilh  had  filed  a  separate  claim  for  his  half  of  the 
indemnity.  As  both  were  citizens  of  the  United  Stales,  and  as 
Mr.  Dutilh  was  not  indebted  to  the  United  States,  no  possible 
motive,  affecting  the  United  States,  or  the  other  claimants,  can 
be  imagined  for  concealing  the  interest  of  Mr.  Dutilh. 

Whatever  might  have  been  the  motive  of  Mr.  Coursault  in  filing 
the  claim  in  his  own  name  and  making  the  affidavit,  there  is  no 
evidence  that  Mr.  Dutilh  participated  in  that  motive;  on  the  con- 
31* 
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trary,  the  presumption  is  that  Mr.  Coursault  filed  the  claim  in  his 
own  name  alone  without  consulting  Mr.  Dntilh,  and  that  Mr. 
Diitilh,  hearing  of  the  claim  being  thus  filed  on  the  3d  of  July, 
applied  to  Mr.  Coursault  on  the  10th  to  give  him  an  acknowledg- 
ment of  the  interest  of  his  testator's  estate  in  the  sum  which  should 
be  awarded,  which  acknowledgment  appears  to  have  been  readily 
given.  There  is  no  evidence  upon  which  to  charge  Mr.  Dutilh 
with  bad  faith  towards  the  United  States  or  the  claimants  under 
the  convention,  or  with  any  evil  intent  or  sinister  design.  The  in- 
tention to  save  expense  is  not  averred  in  the  bill  as  the  motive  for 
sufl'ering  the  claim  to  be  filed  by  Mr.  Coursault  alone,  but  as  a 
consequence  of  his  thus  filing  it,  and  of  Mr.  Dutilh's  subsequent 
assent  upon  receiving  Mr.  Coursault's  acknowledgment  that  the 
estate  of  Mr.  Stephen  Dutilh  was  interested  therein.  The  aver- 
ment in  the  bill  is  not  that  they  agreed  that  the  claim  should  be 
filed  in  the  name  of  Mr.  Coursault  alone,  to  save  expense ;  but 
that  it  should  be  "  prosecuted"  in  his  name,  "  thereby  avoiding 
the  expense  and  trouble  of  two  memorials  and  sets  of  proof." 

The  oath  was  not  required  by  the  law  which  designates  the 
duties  and  the  authority  of  the  commissioners,  nor  by  the  conven- 
tion. It  was  required  only  by  a  rule  of  the  commissioners,  as  a 
condition,  without  which  they  would  not  receive  and  act  on  any 
memorial.  It  is  by  no  means  clear  of  doubt,  whether  the  commis- 
sioners had  authority  to  make  such  a  rule  ;  for  the  second  section 
of  the  act,  which  authorizes  them  to  make  rules,  only  authorizes 
them  to  make  rules  "■  not  contravening  the  laws  of  the  land,  the 
provisions  of  this  act,  or  the  provisions  of  the  said  convention  ;  " 
and  in  the  first  section  of  the  act,  it  is  expressly  declared  to  be  the 
duty  of  the  board,  "  to  receive  and  examine  all  claims  which  may 
be  presented  to  them  under  the  convention,  which  are  provided 
for  by  the  convention,  according  to  the  provisions  of  the  same." 

But,  admitting  that  they  had  a  right  to  require  such  an  oath,  and 
that  the  oath  taken  was  false,  there  is  no  evidence  that  it  was 
taken  with  such  a  fraudulent  intent  as  brings  the  claim,  even  of 
Mr.  Coursault,  within  the  principle  which  denies  relief  in  the 
courts  of  the  United  States  either  at  law  or  in  equity.  Much  less 
is  there  any  evidence  which  will  justify  an  imputation  to  Mr. 
Dutilh  of  whatever  of  obloquy  may  be  supposed  to  attach  to  Mr. 
Coursault,  or  of  any  portion  of  it.  He  comes  into  this  Court  with 
clean  hands,  and  we  think,  has  a  right  to  relief  in  equity. 

It  was  contended  at  the  hearing,  that  as  each  claimant  is  inte- 
rested in  opposing  all  the  others,  so  as  to  increase  the  fund,  which 
is  insufficient  to  pay  all  in  full,  all  the  other  claimants  should  have 
been  made  parties  in  this  cause. 

But  it  is  clear,  that  as  the  award  of  the  commissioners  in  favor 
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of  Gregoire  Coursanlt  is  conclusive  as  to  the  amount  and  validity 
of  the  claim,  this  litigation  between  him  or  the  creditors  of  his  in- 
testate, Amable  Coursault,  and  Mr.  Dutilh,  can  have  no  effect 
whatever  upon  the  general  fund  to  be  divided  among  the  claim- 
ants, and  that  a  decree  in  this  cause  can  have  no  effect  whatever 
upon  the  interests  of  the  other  claimants. 

We  have  not  noticed  the  objection  to  Mr.  Carmichael's  right  to 
interfere  in  the  litigation  between  Mr.  Dutilh  and  the  administra- 
tor of  Amable  Coursault.  He  was  not  a  necessary  party  in  this 
controversy.  He  can  claim  no  greater  rights  than  those  which 
Mr.  Amable  Coursault  could  have  claimed,  if  he  had  been  a 
party  ;  nor  than  those  which  his  administrator  can  now  claim. 

Mr  Dutilh's  right  to  one  moiety  of  the  indemnity  is  clearly 
proved  ;  and  if  Amable  Coursault  himself  were  now  before  the 
Court  and  had  received  the  money,  he  would  be  a  trustee  to  Mr. 
Dutilh  for  that  moiety ;  and  his  administrator,  who  is  now  a 
party,  if  he  receives  the  money,  will  be  equally  a  trustee  of  that 
moiety  for  Mr.  Dutilh. 

This  being  the  opinion  of  the  Court  upon  the  principal  question 
in  the  cause,  the  counsel  for  the  plaintiff  will  prepare  the  form  of 
a  decree  for  the  consideration  of  the  Court. 


United  States  v.  Thomas  Skam. 

An  adopted  child  is  not  entitled  to  a  pension.  But  an  illegitimate  female  ehild,  if  her 
parents  afterwards  intermany,  and  the  husband  acknowledge  the  cliild,  becomes 
legitimated  by  the  law  of  Maryland  of  1786,  c.  45,  §  7,  and  entitled  to  a  pension 
under  the  laws  of  the  United  States,  if  her  father  dies  in  the  naval  marine  service 
of  tlie  United  States,  and  the  mother  marries  again. 

The  intermarriage,  and  the  acknowledgment  of  tlie  child  by  tlie  husband,  arc  prima 
facie  evidence  that  he  was  the  actual  father  of  the  child ;  and  if  he  begot  the  child, 
it  was  not  perjury  in  the  witness  to  swear  that  the  child  was  the  legitimate  heir  and 
only  child  left  by  the  deceased  husband. 

Indictment  for  perjury.  The  perjury  was  assigned  in  a  joint 
affidavit  made  by  the  defendant  and  one  Jane  Berkemer,  who,  in 
order  to  obtain  from  the  United  States  a  pension  for  one  Mary 
Ann  Thomas,  as  the  child  of  one  Orral  T.  Thomas,  (a  marine 
who  died  in  the  service  of  the  United  States,)  made  oath  before 
a  justice  of  the  peace  in  Washington,  that  they  are  well  acquainted 
with  Mary  Ann  Thomas,  and  know  her  to  be  the  legitimate  heir 
and  only  child  left  by  the  said  Thomas,"  whereas  the  defendant 
then  and  there  knew  and  believed  that  the  said  Mary  Ann  Thomas 
was  not  the  child  of  the  said  Orral  T.  Thomas. 

By  the  Maryland  law  of  1786,  c.  45,  §  7,  "  If  any  man  shall 
have  one  or  more  children  by  any  woman  whom  he  shall  after- 
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■wards  marry,  such  child  or  children,  if  acknowledged  by  the 
man,  shall,  in  virtue  of  such  marriage  and  acknowledgment,  be 
hereby  legitimated,  and  capable  in  law  to  inherit  and  transmit  in- 
heritance, as  if  born  in  wedlock." 

Evidence  was  produced  by  the  defendant  that  the  said  Orral 
T.  Thomas  married  the  mother  about  a  year  after  the  birth  of  the 
child,  and  received  and  maintained  the  child,  and  called  her  his 
child,  and  suffered  her  to  call  him  father,  and  to  be  called  by  his 
name,  namely,  Mary  Ann  Thomas. 

The  Court,  upon  the  trial,  (Thruston,  J.,  absent,)  at  the  mo- 
lion  of  ilfr.  Key,  the  District  Attorney,  instructed  the  jury, 

"  That  if  they  believe  from  the  evidence,  that  Mary  Ann 
Thomas,  mentioned  in  the  affidavit,  was  the  child  of  Ann  Alford, 
(the  wife  of  the  said  Orral  T.  Thomas,  and  who  after  his  death 
intermarried  with  one  Alford)  ;  that  said  child  was  born  about 
twelve  months  before  her  marriage  with  the  said  Orral  T. 
Thomas  ;  that  the  said  Thomas  was  not  the  father  of  the  said 
child ;  but  that  after  the  marriage  he  adopted  the  said  child,  and 
allowed  it  to  take  his  name,  then  such  child,  under  the  circum- 
stances proved  in  this  case,  would  not  be  entitled  to  claim  a  pen- 
sion under  the  act  of  Congress."  (Qm.  ?  March  4, 1814,  [3  Slat, 
at  Large,  103.] 

But  the  Court  also  instructed  the  jury,  "  that  the  facts,  that 
the  said  Orral  T.  Thomas  married  the  mother  of  the  said  Mary 
Ann  after  her  birth,  and  received  and  maintained  the  child  as  his 
own,  and  called  her  his  child,  and  suffered  her  to  call  him  father, 
and  to  be  called  by  his  name,  if  believed  by  the  jury,  were  evi- 
dence,  from  which,  if  not  contradicted  by  other  evidence,  the 
jury  may  infer  that  she  was  begotten  by  the  said  Orral  T. 
Thomas." 

Mr.  Key  then  prayed  the  Court  to  instruct  the  jury,  "  that  if  the 
prisoners  "  (both  affiants  being  upon  their  trial,)  "  knew,  or  be- 
lieved that  the  said  Mary  Ann  Thomas  was  not  begotten  by  the 
said  Orral  T.  Thomas,  then  their  affidavit  is  false  ;  and  if  they 
made  the  oath  knowingly,  and  the  affidavit  was  correctly  read 
over  to  them,  then  such  taking  such  oath  is  perjury." 

But  the  Court  refused  to  give  the  instruction. 

Verdict,  not  guilty. 


United  States  v.  Richard  H.  White. 

If  it  ajipcars,  n]ion  the  whole  record  upon  an  indictment  for  a  misdemeanor,  tliat  tlie 
olVeiiip  was  committed  more  than  two  years  before  the  indictment  was  found,  the 
defendant  may  avail  himself  of  that  defence,  by  a  general  demurrer. 
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A  recognizance,  to  appear  in  Court  from  day  to  day,  to  answer  to  a  certain  indict- 
ment, and  not  to  depart  without  the  leave  of  the  Court,  is  not  discharged  by  the 
quashing  of  that  indictment,  but  remains  in  force  until  the  defendant  has  leave 
from  the  Court  to  depart,  and  if  a  new  indictment  be  found,  he  and  his  bail  are 
bound  for  his  appearance  to  answer  such  new  indictment. 

Indictment  for  burning  the  treasury  building  of  the  United 
Slates. 

The  defendant,  by  his  counsel,  Mr.  W.  L.  Brent,  filed  a  general 
demurrer  to  the  indictment,  at  the  last  term,  because  it  appeared 
upon  the  face  of  the  indictment,  that  the  offence  was  committed 
more  than  two  years  before  the  finding  of  the  indictment;  and 
cited  the  opinion  of  this  Court  in  'Watkins's  case,  at  May  term, 
1829,  (3  Cranch,  C.  C.  441,)  as  reported  in  the  pamphlet  report 
of  that  case,  p.  129  ;  in  which  case  the  Court,  upon  demurrer, 
quashed  one  of  the  indictments  on  that  ground. 

In  that  case  this  Court  said :  "  In  answer  to  this  objection,  it 
has  been  said,  1st,  that  it  does  not  appear  upon  the  face  of  the 
indictment  at  what  time  it  was  found.  2d.  That  advantage  of 
the  limitation  cannot  be  taken  by  demurrer  ;  because  the  United 
States  would  thereby  be  precluded  from  replying,  according  to 
the  proviso  of  the  act,  that  the  defendant  fled  from  justice  within 
the  two  years. 

"  The  answer  to  the  first  objection  is,  that  it  will  appear,  from 
the  caption  of  the  indictment  whenever  the  record  is  made  up,  at 
whnt  time  the  indictment  was  found.  And  upon  demurrer  the 
judgment  of  the  Court  must  be  upon  the  whole  record.  And  if, 
upon  the  whole  record,  it  should  appear  to  the  Court  that  the 
offence  was  committed  beyond  the  time  limited,  they  could  not 
give  judgment  against  the  defendant. 

"  Ilo  the  second  objection,  to  wit,  that  the  defendant  cannot 
take  advantage  of  the  limitation  upon  demurrer  ;  the  answer  is 
this  :  that,  however  it  may  be  in  practice,  yet  in  theory,  and  by 
law,  if  judgment  upon  demurrer  to  an  indictment  for  a  mis^de- 
meanor  be  given  against  the  defendant,  it  is  a  peremptory  judg- 
ment of  condemnation  ;  and  although  in  practice  the  Court  will 
often  rather  intimate  its  opinion  than  pronounce  sentence,  and 
permit  the  defendant  to  withdraw  his  demurrer  and  plead  to 
issue  ;  yet,  upon  the  question  whether  the  defendant  may  avail 
himself,  by  demurrer,  of  a  bar  apparent  upon  the  record,  the 
Court  must  consider  what  would  be  the  legal  consequence  of  a 
judgment  upon  the  demurrer;  and  when  we  see  that  it  may  be  a 
peremptory  judgment,  and  that  the  defendant  has  a  good  defence 
upon  the  face  of  the  record,  the  Court  cannot  deprive  him  of  the 
benefit  of  it. 

"  We   think,  therefore,  that  the  defendant  has   a   right,  up 
demurrer,  to  avail  himself  of  the  statute  of  limitations. 
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"  It  has  been  said  that  the  United  States  would  thereby  be  pre- 
cluded from  replying  the  flight  of  the  defendant,  if  such  should 
have  been  the  fact ;  but  that  is  not  the  fault  of  the  defendant. 
The  United  States  have  put  themselves  in  that  situation  by  stating 
the  fact  to  have  happened  at  a  time  beyond  the  day  of  limitation. 
They  were  not  bound  to  do  so ;  for  they  might  have  laid  the  day 
to  have  been  within  the  time  of  limitation,  and  have  proved  a 
different  day  at  the  trial ;  and  if  the  day  proved  should  be  beyond 
the  time  of  limitation,  and  the  United  States  could  have  shown 
that  the  defendant  fled  within  the  two  years  after  committing  the 
offence,  they  might  have  given  it  in  evidence ;  or  they  might  have 
stated  in  the  indictment  the  true  time,  and  any  facts  which  existed 
and  went  to  show  that  the  defendant  could  not  avail  himself  of 
the  limitation." 

The  defendant's  counsel  also  cited  the  opinion  of  this  Court  in 
the  case  of  the  United  States  v.  Henri/  H.  Whiter  at  March  term, 
1837,  {ante,  p.  73,)  in  which  the  defendant's  counsel  moved  in 
arrest  of  judgment  upon  the  same  ground.  But  the  Court  over- 
ruled the  motion,  and  said,  "  There  seems  to  be  a  great  difference 
between  a  demurrer  directly  to  the  indictment,  before  any  other 
pleadings  have  been  had  in  the  case,  and  a  motion  in  arrest  of 
judgment  after  all  the  pleadings  have  been  made  up,  issue  joined, 
and  verdict  thereupon.  In  the  first  case,  the  judgment  of  the 
Court  must  be  upon  the  whole  record  as  it  then  appears  ;  and 
upon  a  motion  in  arrest  of  judgment,  after  verdict,  the  judgment 
must  be  upon  the  whole  record  as  it  then  appears.  There  may  be 
a  prinid  facie  cause  of  demurrer  to  the  indictment,  which  may  be 
removed  by  the  subsequent  pleadings.  An  indictment  may,  upon 
its  face,  state  a  fact  which  would  be  a  good  defence,  and  the 
defendant  may,  in  that  stage  of  the  cause,  avail  himself  of  it  by 
demurrer. 

3Ir.  Key,  upon  considering  those  cases,  gave  up  the  point,  and 
the  Court  rendered  judgment  upon  the  demurrer  for  the  defend- 
ant, and  quashed  the  indictment. 

Mr.  Key  then  stated,  that  he  had  just  sent  up  to  the  grand  jury 
another  indictment,  charging  his  fleeing  from  justice,  and  thereby 
avoiding  the  bar  of  limitation,  which  new  indictment  was  still 
under  consideration  of  the  grand  jury,  and  therefore  prayed  that 
the  defendant  might  be  taken  into  custody  ;  considering  his 
recognizance  as  discharged  by  the  quashing  of  the  indictment. 

The  recognizance  was  in  the  usual  form  ;  to  appear  on  a  cer- 
tain day,  and  from  day  to  day,  to  answer  to  a  certain  indictment, 
and  not  to  depart  without  leave  of  the  Court. 

3Ir.  Key  cited  1  Chilty,  Cr.  L.  103,  that  upon  quashing  an 
indictment  the  recognizance  to  answer  it  is  discharged. 

Mr.  R.  J.  Brent,  for  the  defendant,  cited  the  same  book  and 
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pnge  ;  thai  although  the  indictment  is  discharged,  yet  if  the 
recognizance  is  to  answer  and  not  depart  without  leave,  and  the 
prosecutor  sends  up  a  new  indictment,  and  the  defendant  di'parts 
without  leave,  the  recognizance  is  forfeited.  He  cited  also  the 
case  of  Queen  v.  Ridpath,  10  Mod.  152. 

The  Court  (Thruston,  J.,  absent,)  directed  the  marshal  to 
take  the  defendant  into  custody  during  this  discussion  ; 

But,  upon  consideration,  were  of  opinion  that  the  recognizance 
being  to  attend  from  day  to  day  to  answer  to  the  charge,  and  not 
to  depart  without  the  leave  of  the  Court,  was  not  discharged  by 
the  quashing  of  the  indictment;  and,  as  he  had  been  heretofore 
long  in  continement  upon  this  charge,  and  having  had  tliree  juries 
sworn,  without  a  valid  verdict;  and  having  now  appeared  upon 
his  recognizance. 

The  Court  refused  to  require  new  bail,  but  permitted  him  to 
go  upon  the  old  recognizance ;  and  upon  allidavit  continued  the 
cause  until  the  next  term,  the  grand  jury  having  found  a  new 
indictment. 

♦ 

United  States  v.   Nathaniel  Green  Noble. 

An  indictment  under  the  18th  section  of  the  charter  of  the  late  Bank  of  the  United 
States,  (April  10,  1816,)  for  uttering  as  true,  a  forged  note  of  that  bank,  must  aver 
that  it  was  made  "in  imitation  of,  —  or  purporting  to  be,  —  a  bill  or  note  issued  by 
order  of  tlic  President,  Directors,  and  Company  of  the  said  bank." 

But  without  such  averment,  it  may  be  a  good  indictment  under  the  11th  section  of 
the  Penitentiary  Act  for  tlie  District  of  Columbia,  of  the  2d  of  March,  1831. 

Notwithstanding  the  expiration  of  the  term  for  which  the  corporation  was  created,  its 
corporate  capacity  continued  to  exist,  under  the  21st  section  of  the  charter,  for  two 
years,  for  the  final  settlement  and  liquidation  of  its  affairs  ;  and  during  that  period 
the  bank  was  liable  to  be  injured  by  the  forgery  of  its  notes,  and  such  forgery  com- 
mitted within  the  two  years,  was  properly  averred  in  tlie  indictment  to  be  "  to  the 
prejudice  of  the  right  of,  and  with  intent  to  defraud  the  President,  Directors,  and 
Company  of  the  Bank  of  the  United  States." 

An  indictment,  under  the  11th  section  of  the  Penitentiary  Act  for  the  District  of 
Columbia,  for  uttering  as  true  a  forged  paper  writing,  must  aver  that  the  uttering 
was  to  the  prejudice  of  the  right  of  some  person,  body  politic  or  corporate,  or  volun- 
tary association,  and  with  intent  to  defraud  such  person,  body  politic,  &c. ;  but 
quaere,  whether  it  is  not  a  good  indictment  at  common  law  ? 

Upon  an  indictment  for  uttering  forged  bank  notes,  evidence  may  be  given  on  the 
part  of  the  United  States,  that  a  parcel  of  counterfeit  checks  and  drafts  on  other 
banks,  and  others  printed  on  bank  paper,  not  filled  up,  were  found  in  the  defend- 
ant's possession. 

Four  indictments  were  found  by  the  grand  jury  against  the 
defendant. 

1.  The  first,  (No.  146,)  contained  four  counts. 

The  1st  count  charged  that  the  defendant,  on  the  16th  of  July, 
1837,  *'  had  in  his  possession  and  custody,  one  hundred  and 
thirteen  blank  notes  engraved  and  printed  after  the  similitude  of 
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notes  issued  by  the  Corporation  of  the  President,  Directors,  and 
Company  of  the  Bank  of  the  United  Slates,  with  intent  to  use 
said  blanks,  and  to  cause  and  suffer  the  same  to  be  used  in  forg- 
ing and  counterfeiting  notes  issued  by  the  said  corporation,  with 
intent  to  defraud  the  said  corporation,  against  the  form  of  the 
statute,"  &c. 

The  2d  count  was  like  the  first,  except  that  it  charged  the  in- 
tent to  be  "  to  defraud  the  person  or  persons  to  whom  the  same 
should  be  uttered  and  passed." 

The  3d  count  charged  that  the  defendant  "  had  in  his  custody  and 
possession,  three  forged  and  coimterfeited  engraved  papers,  pur- 
porting to  be  bank-notes  of  the  President,  Directors,  and  Company 
of  the  Bank  of  the  United  Stales,  for  the  payment  of  ^10  each,  after 
the  similitude  of  the  notes  of  the  said  corporation  of  the  Presi- 
dent, Directors,  and  Company  of  the  Bank  of  the  United  States, 
with  intent  to  utter  and  pass  the  said  forged  and  counterfeited 
engraved  papers,  as  and  for  the  genuine  notes  of  the  said  Presi- 
dent, Directors,  and  Company  of  the  Bank  of  the  United  States, 
with  intent  to  defraud  the  said  President,  Directors,  and  Company 
of  the  Bank  of  the  United  States  against  the  form  of  the  statute," 
&c. 

The  4th  count  was  like  the  third,  except  that  the  notes  were 
said  to  be  "  after  the  similitude  of  the  notes  of  the  said  bank," 
and  "  with  intent  to  defraud  the  person  and  persons  to  whom  the 
same  should  be  uttered  and  passed." 

The  other  three  indictments,  Nos.  154,  155,  and  156,  were  for 
uttering  three  forged  notes  of  $10  each,  purporting  to  be  bank- 
notes of  the  Bank  of  the  United  States.  These  indictments  were 
all  alike,  except  the  description  of  the  note  in  each. 

Each  indictment  contained  two  counts.  The  1st  count  charged 
that  the  defendant,  on  the  16th  of  July,  1837,  passed  as  true,  a 
certain  false,  forged,  and  counterfeited  paper  writing,  purporting 
to  be  a  bank-note  of  the  Bank  of  the  United  States,  which  note, 
dated  March  14,  1836,  is  set  out  verbatim,  "to  the  prejudice  of 
the  right  of  the  President,  Directors,  and  Company  of  the  Bank  of 
the  United  States,  he  then  knowing  the  same  to  be  false,"  &c. 
"  against  the  form  of  the  statute." 

The  2d  count  states  that  the  defendant  "  feloniously  did  falsely 
pass  as  true,  a  certain  other  false"  &c.  "  paper  writing,  purport- 
ing," &c.  as  in  the  first  count,  "  with  intent  to  defraud  one  Fon- 
taine D.  Merritt,  knowing,"  &c.  against  the  form  of  the  statute, 
&c. 

To  all  these  indictments,  the  defendant  filed  a  general  demurrer. 

By  the  7th  section  of  the  charter  of  the  bank,  (10  April,  1816,) 
the  corporation  was  to  continue  until  the  3d  day  of  March,  1836, 
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and  by  the  21st  section,  it  is  provided,  that,  "  notwithstanding  the 
expiration  of  the  term  for  which  the  said  corporation  is  created,  it 
shall  be  lawful  to  use  the  corporate  name,  style,  and  capacity,  for 
the  purposes  of  suits,  for  the  final  settlement  and  liquidation  of 
the  affairs  and  accounts  of  the  corporation,  and  for  the  sale  and 
disposition  of  their  estate,  real,  personal,  and  mixed  ;  but  not  for 
any  other  purpose,  or  in  any  other  manner  whatsoever,  nor  for  a 
period  exceeding  two  years  after  the  expiration  of  the  said  term 
of  incorporation." 

By  the  18th  section  of  the  charter,  "  if  any  person  shall  pass, 
utter,  or  publish,  or  attempt  to  pass,  utter,  or  publish,  as  true,  any 
false,  forged,  or  counterfeited  bill  or  note,  purporting  to  be  a  bill 
or  note  issued  by  order  of  the  President,  Directors,  and  Company 
of  the  said  bank,"  "  every  such  person  shall  be  deemed  and 
adjudged  guilty  of  felony,  and  being  thereof  convicted  by  due 
course  of  law,  shall  be  sentenced  to  be  imprisoned  and  kept  to 
hard  labor  for  not  less  than  three  years,  nor  more  than  ten  years  ; 
or  shall  be  imprisoned  not  exceeding  ten  years,  and  fined  not  ex- 
ceeding five  thousand  dollars." 

By  the  19lh  section,  "  If  any  person  "  "  shall  have  in  his  custody 
or  possession,  any  blank  note  or  notes,  bill  or  bills,  engraved  and 
printed  after  the  similitude  of  any  notes  or  bills  issued  by  said 
corporation,  with  intent  to  use  such  blanks,  or  cause  or  suffer  the 
same  to  be  used  in  forging  or  counterfeiting  any  of  the  notes  or 
bills  issued  by  the  said  corporation,"  "  every  such  person,  being 
thereof  convicted  by  due  course  of  law,  shall  be  sentenced  to  be 
imprisoned  and  kept  to  hard  labor  for  a  term  not  exceeding  five 
years  ;  or  shall  be  imprisoned  for  a  term  not  exceeding  five  years, 
and  fined  in  a  sum  not  exceeding  five  thousand  dollars." 

Mr.  R.  J.  Brent,  for  the  defendant,  contended  that  the  first 
count  of  these  three  indictments,  was  defective  as  a  count  upon 
the  18th  section  of  the  charier,  because  it  did  not  aver  that  the 
forged  note  purported  to  be  a  bill  or  note  issued  by  order  of  the 
President,  Directors,  and  Company  of  the  Bank  of  the  United 
States.  That  the  bank  charter  expired  on  the  3(1  of  March,  1836, 
and  therefore  the  corporation,  on  the  14th  of  March,  1836,  the 
date  of  the  forged  note,  had  no  power  to  make  such  a  note. 

That  it  was  not  a  ^ood  count  under  the  11th  section  of  the  Peni- 
tentiary Act,  because  the  bank,  not  being  in  existence  on  the  16ih 
of  July,  1837,  when  the  ofl'ence  is  charged  to  have  been  com- 
mitted, could  not  be  prejudiced;  it  had  no  right  that  could  be 
prejudiced. 

That  the  2d  count  was  bad  under  the  18th  section  of  the  charter, 
for  the  same  reasons  ;  and  was  also  bad  under  the  Penitentiary 
VOL.  V.  32 
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Act,  because  it  is  not  averred  to  be  to  the  prejudice  of  any  person 
or  body  politic,  &c. 

Mr.  Key,,  contra,  contended  that  both  the  counts  were  good 
under  the  Penitentiary  Act,  and  at  common  law. 

By  the  lllh  section  of  the  Penitentiary  Act  for  the  District  of 
Columbia;  "Every  person  duly  convicted  of  having  passed, 
uttered,  or  published,  or  attempted  to  pass,  utter,  or  publish  as 
true,  any  such  falsely  made,  ullered,  forged,  or  counterfeited 
paper  writing,  or  printed  paper,  to  the  prejudice  of  the  right  of 
any  other  person,  body  politic  or  corporate,  or  vohmlary  associa- 
tion, knowing  the  same  to  be  falsely  made,"  &c.  "  with  intent  to 
defraud  such  person,  body  politic,"  &c.  "  shall  be  sentenced,"  &c. 

Cranch,  C.  J.  It  is  contended  that  the  first  count  of  the  in- 
dictments for  uttering  the  forged  notes,  is  not  good  under  the 
eighteenth  section  of  the  charter  of  the  bank,  of  the  lOlh  of  April, 
1816,  because  it  does  not  aver  that  the  note  purported  to  be  a  bill 
or  note  issued  by  order  of  the  President,  Directors,  and  Company 
of  the  Bank  of  the  United  States ;  and  because,  neither  on  the 
14th  of  March,  1836,  the  date  of  the  note,  nor  on  the  16ih  of 
July,  1837,  when  the  offence  was  committed,  had  the  Bank  of 
the  United  States  any  legal  existence  ;  its  charter  having  beert 
limited  to  the  3d  of  March,  1836  ;  nor  had  the  bank,  then,  any 
right  or  authority  to  issue  any  such  note.  And  that  it  is  not  a 
good  count  under  the  Penitentiary  Act  for  the  District  of  Colum- 
bia, because  the  bank,  having  no  legal  existence,  could  neither  be 
prejudiced  nor  injured. 

1  am  of  opinion  that  the  first  count  is  bad  under  the  eighteenth 
section  of  the  charter,  because  it  does  not  aver  that  the  forged 
note  purported  to  be  a  bill  or  note  issued  by  order  of  the  Presi- 
dent, Directors,  and  Company  of  the  said  bank. 

But  I  think  it  a  good  count  under  the  Penitentiary  Act ;  be- 
cause I  consider  the  bank  as  still  in  existence  for  this  purpose  ; 
that  is,  to  protect  itself  during  the  period  of  two  years  from  the 
3d  of  March,  1836,  given  by  the  twenty-first  section  of  the  char- 
ter, which  declares,  that  "notwithstanding  the  expiration  of  the 
term  for  which  the  said  corporation  is  created,  it  shall  be  lawful 
to  use  the  corporate  name,  style,  and  capacity,  for  the  purpose  of 
suits  ;  for  the  final  settlement  and  liquidation  of  the  affairs  and 
accounts  of  the  corporation  ;  and  for  the  sale  and  disposition  of 
their  estate,  real,  personal,  and  mixed." 

It  is  not  said  by  whom  the  corporate  capacity  may  be  used  for 
those  purposes.  The  use  is  not  confined  to  the  corporation. 
Their  capacity  to  sue,  and  to  be  sued,  continues.  The  United 
States  may  use  it  for  the  purpose  of  vindicating  the  laws  of  the 
United  States,  and  for  the  punishment  of  offenders.     The  corpo- 
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ration  may  use  it  for  all  purposes  necessary  to  the  final  settlement 
and  liquidation  of  their  affairs.  In  order  that  such  settlement 
should  be  justly  made,  it  is  necessary  that  they  should  be  pro- 
tected from  forgeries,  by  which  they  may  unquestionably  be  in- 
jured. They  have  still  the  capacity  to  be  injured;  and,  therefore, 
it  was  right  and  correct  in  this  count,  to  aver  that  the  passing  of 
the  forged  note  was  to  the  prejudice  of  the  right  of,  and  with  in- 
lent  to  defraud  the  President,  Directors,  and  Company  of  the 
Bank  of  the  United  Slates. 

2.  The  second  count  is  not  good  under  the  eighteenth  section 
of  the  bank  charter,  and,  I  presume,  was  not  framed  in  reference 
to  that  section.  Nor  is  it  good  under  the  Penitentiary  Act,  be- 
cause it  does  not  aver  that  the  act  was  done  to  the  prejudice  of 
the  right  of  any  person  or  body  politic.  I  am  inclined,  however, 
to  think  that  it  may  be  supported  as  a  count  at  common  law  ;  but 
I  shall  be  willing  to  hear  a  motion  in  arrest  of  judgment  if  the 
verdict  should  be  against  the  defendant  upon  that  count  only. 

There  is  another  indictment,  (No.  146,)  against  this  defendant, 
the  two  first  counts  of  which  are  framed  upon  the  nineteenth  sec- 
tion of  the  bank  charter,  for  having  in  his  possession  blank  notes 
engraved  and  printed  after  the  similitude  of  notes  issued  by  the 
corporation  of  the  Bank  of  the  United  States  with  intent  to  use 
them  in  forging  and  coimlerfeiting  notes  issued  by  that  corpora- 
tion ;  the  first  count  says  with  intent  to  defraud  the  said  corpora- 
tion ;  the  second  count  says,  with  intent  to  defraud  the  person  or 
persons  to  whom  the  same  should  be  uttered  and  passed. 

I  do  not  see  any  valid  objection  to  these  two  counts. 

The  third  and  fourth  are  for  having  in  his  possession  three 
forged  and  counterfeited  engraved  papers  purporting  to  be  bank 
notes  of  the  President,  Directors,  and  Company  of  the  Bank  of  the 
United  States  for  the  payment  of  ten  dollars  each,  after  the  simili- 
tude of  the  notes  of  the  said  corporation,  with  intent  to  utter  and 
pass  them  as  true  with  intent  (in  the  third  count)  to  defraud  the 
Bank  of  the  United  States;  and  (in  the  fourth  count)  with  intent 
to  defraud  the  person  or  persons  to  whom  the  same  should  be 
passed,  contrary  to  the  form  of  the  statute,  &c. 

I  do  not  know  under  what  statute  these  third  and  fourth  counts 
have  been  framed.     They  are  not  good  at  common  law. 

MoRSELL,  J.,  concurred  as  to  the  indictment  No.  146,  and  as  to 
the  second  count  of  the  other  indictment ;  but  not  as  to  the  first 
count;  because  he  thouglit  the  Bank  of  the  United  Slates  was 
not  in  existence  for  this  purpose,  and  therefore  could  not  be  pre- 
judiced or  injured.      (Thruston,  J.,  absent.) 

Demurrer  overruled  as  to  the  two  first  counts  in  the  indictment 
No.  146;  and  sustained  as  to  the  third  and  fourth  counts.     Sen- 
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tence,  one  week's  imprisonment  and  one  dollar  fine  only  ;  Mor- 
SELL,  J.,  being  very  doubtful  as  to  the  first  cotmt,  which  charged 
the  intent  to  be  to  defraud  the  Bank  of  the  United  States.  As  to 
the  other  indictments,  the  demurrer  was  overruled,  and  the  de- 
fendant was  permitted  to  plead  the  general  issue. 

Upon  the  trial,  the  Court  {nem.  con.)  permitted  evidence  to  be 
given  by  the  United  Slates,  that  a  parcel  of  counterfeit  checks  and 
drafts  on  other  banks;  and  others  printed  on  bank-paper,  not 
filled  up,  were  found  in  the  defendant's  possession.  (See  United 
Slates  V.  Shiister,  at  March  term,  1835,  in  this  Court,  where  the 
Court  permitted  the  United  States  to  give  evidence  that  certain 
instruments  for  picking  locks,  &c.,  were  found  upon  the  pri- 
soner.) 

Verdict,  guilty  upon  the  four  indictments;  and  the  prisoner 
was  sentenced,  in  full  Court,  as  foUovvs  :  Upon  the  two  first 
counts  in  the  indictment  No.  146,  fine  and  imprisonment,  as 
mentioned  above. 

Upon  the  indictment  No.  154,  to  the  penitentiary  for  two  years 
next  after  the  expiration  or  other  termination  of  his  term  of  im- 
prisonment in  No.  146. 

Upon  the  indictment  No.  155,  for  two  years  next  after  the  ex- 
piration, or  other  termination  of  his  term  of  imprisonment  in  No. 
154  ;  and  upon  the  indictment  No.  156,  for  three  years  next  after 
the  expiration  or  other  termination  of  his  term  of  imprisonment  in 
No.  155;  making  seven  years  in  all. 


Prather,  Administrator  of  Burgess,  v.    Deborah  Burgess. 

A  deed  of  personal  property,  not  acknowledged  and  recorded  according  to  the  Mary- 
land Act  of  1729,  c.  8,  is  valid  between  the  parties,  and  those  claiming  under  them, 
although  possession  sliould  not  accompany  and  follow  the  deed. 

A  deed  of  bargain  and  sale  of  her  slaves,  by  a  feme  sole,  to  a  trustee  for  her  separate 
use,  (notwitlistanding  Iier  future  coverture,)  and  without  any  control  of  her  husband 
(one  slave  being  delivered  to  the  trustee  in  the  name  of  all,)  is  a  bar  to  the  marital 
rights  of  the  future  husband,  unless  made  without  his  privity  or  assent.  But  if 
made  pending  the  treaty  of  marriage,  without  valuable  consideration,  and  without 
the  privity  or  knowledge  of  the  husband,  it  is  void  as  to  him.  The  frequent  declara- 
tions, however,  of  the  husband,  after  the  marriage,  that  the  slaves  were  not  his,  but 
hclonged  exclusively  to  his  wife,  were  evidence  from  which  the  jury  might  infer 
that  tlie  deed  was  made  with  his  knowledge  and  assent. 

Trover  for  slaves  valued  at  eight  thousand  dollars. 

The  defendant  offered  evidence  that  she  owned  the  slaves  be- 
fore her  marriage  with  the  plaintiff's  intestate  ;  and  while  sole, 
conveyed  them  by  a  deed  of  bargain  and  sale   to  one  Thomas 
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Gassaway,  in  trust  for  her  separate  use  without  the  control  of  her 
future  husband,  nolwiihslanding  the  coverture.  That  the  deed 
was  dehvered  to  Gassaway,  but  was  not  acknowledged  or  re- 
corded according  to  the  Maryland  Act  of  1729,  c.  8,  but  that  one 
of  the  slaves  was  delivered,  in  the  name  of  all,  to  the  trustee. 
That  at  the  time  of  executing  the  deed  she  resided  in  Washing- 
ton, D.  C,  but  the  slaves  were  principally  in  Montgomery  county, 
in  Maryland.  That  the  deed  was  made  a  few  months  prior 
to  the  marriage,  but  pending  the  treaty  ;  that  Burgess  lived  in 
Ann  Arundel  county  in  Maryland,  and  was  not  present  at  the 
execution  of  the  deed  ;  that  the  witnesses  never  heard  from  him 
that  he  knew  of  the  deed;  but  that  after  the  marriage  he  was 
frequently  heard  to  say  that  the  slaves  were  the  property  of  his 
wife,  and  he  wished  her  to  sell  them,  and  sometimes  drove  them 
away  from  his  plantation.  That  the  deed  was  destroyed  by  fire 
together  with  the  dwelling-house  of  the  trustee,  who  had  become, 
and  still  remained  insane. 

Upon  this  evidence  the  Court  (Thruston,  J.,  absent,)  at  the 
motion  of  Mr.  R.  S.  Coxe,  for  the  plaintiff,  instructed  the  jury, 
that  if  they  should  believe  from  the  evidence  that  the  deed  was 
made  without  any  valuable  consideration  passing  from  the  grantee 
to  the  grantor,  and  before  her  marriage,  without  the  privily  or 
knowledge  of  her  intended  husband,  then  the  said  deed  is  void 
as  to  him  and  his  administrator,  the  plaintiff,  and  does  not  con- 
stitute any  bar  to  this  action.  To  which  instruction  the  defend- 
ant excepted.  And  at  the  prayer  of  Messrs.  Brent  8f  Brent,  the 
defendant's  counsel,  the  Court  instructed  the  jury,  that  if  they 
should  find  from  the  evidence  that  the  deed  of  trust  was  made,  by 
the  defendant,  several  months  before  her  marriage,  and  that  after 
her  marriage  her  husband,  the  said  Basil  Burgess,  frequently  de- 
clared that  the  slaves  named  in  the  deed  of  trust  were  not  his, 
and  that  he  had  no  control  over,  or  right  to  them,  but  that  they 
belonged  exclusively  to  his  wife,  it  is  competent  for  the  jury  to 
infer,  that  such  declarations  were  made  in  reference  to  the  said 
deed  of  trust,  and  that  it  was  made  with  his  knowledge  and  as- 
sent.    To  which  instruction  the  plaintiff  excepted. 

The  Court,  also,  at  the  prayer  of  the  defendant's  counsel,  in- 
structed the  jury,  that  if  they  should  be  satisfied  by  the  evidence 
that  the  defendant,  before  her  intermarriage  with  the  said  Basil 
Burgess,  and  during  the  treaty  for  the  marriage,  executed  and 
delivered  a  deed  of  bargain  and  sale  to  Hanson  Gassaway,  in  the 
usual  form,  acknowledging  the  payment  of  a  sum  of  money,  and 
acknowledging  that  the  defendant  had,  for  such  consideration, 
bargained  and  sold  the  said  slaves  to  the  said  Hanson  Gassaway, 
32* 
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to  have  and  to  hold  the  same  in  trust  for  the  separate  use  of  the 
defendant,  notwithstanding  her  coverture,  and  without  any  con- 
trol of  her  husband,  and  that  one  of  the  said  slaves  was,  at  the 
time  of  executing  and  delivering  the  said  deed,  delivered  to  the 
said  Hanson  Gassaway,  in  the  name  of  the  whole  ;  then  the  said 
deed  is  a  bar  to  the  marital  rights  of  the  said  Basil  Burgess,  and 
the  plaintiff  cannot  recover  in  this  action  unless  the  said  deed  was 
made  without  the  privity  or  assent  of  the  said  Basil  Burgess.  To 
which  instruction  the  plaintiff  also  excepted. 

Mr.  Coxe,  cited  Clancy  on  Marital  Rights,  62,  614 ;  Carlton  v. 
Dorset,  2  Verm.  17. 

Mr.  Brent  cited  Orr  v.  Picket,  3  Marsh.  279 ;  Jenkins  v.  Mor- 
ton, 3  Monroe,  30 ;  1  Tuck.  Com.  110 ;  Strathmore  v.  Bowes, 
1  Ves.  Jr.  28. 


Verdict  for  defendant. 


United  States  v.  Isaac  Beddo,  Colored  Witnesses. 

Indictment  for  larceny.  The  defendant  was  a  colored  man, 
born  of  a  white  woman. 

The  Court  rejected,  as  witnesses,  free  colored  persons,  not  born 
of  while  mothers. 

Verdict,  not  guilty. 


United  States  v.  Benjamin  Ringgold. 

An  indictment  for  keeping  " a  faro-bank"  is  bad,  unless  it  aver  the  faro-bank  to  be  a 

common  gaming-table. 
An  inilirtment  for  keeping  "a  certain  public  gaming-table  called  faro-bank,"  is  bad. 
An  indictment  for  keeping  "  a  gaming-table,"  is  bad. 

There  were  three  indictments  against  the  defendant. 

The  first  (No.  140)  had  only  one  count,  which  charged  that  the 
defendant  "  did  keep  a  faro-bank,"  against  the  form  of  the  sta- 
tute, &c. 

The  second  (No.  141)  had  two  counts.  The  first  charged  that 
the  defendant  "  did  keep  a  certain  public  gaming-table  called 
faro-bank."  The  second  count  charged  that  the  defendant  "  did 
keep  a  faro-bank." 

The  third  indictment  (No.  142)  also  had  two  counts.    The  first 
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charged  that  the  defendant  "  did  keep  a  gaming-table."     The 
second  charged  that  the  defendant  "did  keep  a  faro-bank." 

All  these  counts  concluded,  against  the  form  of  the  statute. 

By  the  first  section  of  the  Penitentiary  Act  for  the  District  of 
Columbia,  (2d  March,  1831,)  it  is  enacted,  among  other  things, 
"that  every  person  who  shall  be  convicted"  "of  keeping  a  faro- 
bank,  or  other  common  gamingtable,"  "shall  be  sentenced  to 
suffer  punishment,  by  imprisonment  and  labor,  for  the  time  and 
times  hereinafter  prescribed,  in  the  Penitentiary  Act  for  the  Dis- 
trict of  Columbia."  And  by  the  twelfth  section,  it  is,  among 
other  things,  enacted,  "  that  every  person  duly  convicted  "  "  of 
keeping  a  faro-bank  or  gaming-table,  shall  be  sentenced  to  suffer 
imprisonment  and  labor,  for  a  period  not  less  than  one  year,  nor 
more  than  five  years." 

31r.  Dandridge,  for  the  defendant,  moved  to  quash  these  indict- 
ments, because  neither  of  them  averred  that  the  defendant  kept  a 
common  gaming-table ;  and  he  contended  that  it  was  not  suffi- 
cient to  charge  the  defendant  with  keeping  a  faro-bank,  without 
averring  that  a  faro-bank  was  a  common  gaming-table.  Every 
faro-bank  is  not  a  common  gaming-table ;  and,  unless  it  be,  it  is 
not  indictable. 

The  Court  (Thruston,  J.,  absent,)  took  time  to  consider. 

See  the  following  cases,  in  this  Court,  namely  :  Tlie  United  States 
v.  Negro  Henry  Smith,  at  November  term,  1835,  (4  Cranch,  C.  C. 
629)  ;  The  United  States  v.  Azariah  Cooly,  at  March  term,  1836, 
(4  Cranch,  C.  C.  707,)  for  keeping  "  a  certain  gaming-table  called 
a  faro-bank  ;"  The  United  States  v.  McCormick^ai  the  same  term, 
for  keeping  "a  certain  public  gaming-table  called  a  faro-bank;" 
and  The  United  States  v.  Fleet  Smith,  at  the  same  term,  who  was 
indicted  for  taking  insufficient  bail  on  an  indictment  against  one 
IVliller,  for  keeping  "a  certain  gaming-table  called  a  faro-bank;" 
and  Craven's  case,  in  Russell  &  Ryan's  Crown  Cases,  14. 

In  Coohjs  case,  the  Court,  {nem.  con.)  npon  the  authority  of 
Craven''s  case,  quashed  the  indictment,  "  being  of  opinion  that  the 
indictment  must  charge  the  offence  to  be  the  keeping  either  of  a 
common  gaming-table,  or  the  keeping  of  a  faro-bank  ;  not  merely 
a  gaming-table  called  a  faro-bank."  In  that  case  Thruston,  J., 
suggested  that  the  best  way  of  charging  the  offence  would  be  to 
charge  it  as  the  keeping  of  a  faro-bank,  the  same  being  a  common 
gaming-table.  In  McCormick'' s  case,  the  Court  (Morsell,  J., 
absent,)  on  the  authority  of  Coohfs  case,  quashed  the  indictment. 
In  Fleet  Smith's  case,  the  Court  (Morsell,  J.,  absent,)  held,  that 
the  indictment  against  Miller,  which  was  for  keeping  "  a  certain 
gaming-table  called  a  faro-bank,"  did  not  describe  an  indictable 
offence.     On  the  last  day  of  the  term,  the  Court  being  full,  but 


380  WASHINGTON. 


United  States  v.  Ringgold. 


Mr.  Key,  the  District  Attorney,  absent  on  account  of  the  illness  of 
one  of  his  family,  and  after  the  Court  had  given  notice  that  it  was 
about  to  close  the  session,  Mr.  Dandridge  and  Mr.  Bradley  argued 
the  case  again.  They  said  that  Mr.  Key  admitted  that  a  faro- 
bank  might  be  innocently  kept,  and  that  it  is  not  punishable  unless 
it  be  a  common  gaming-table  ;  and,  upon  that  admission,  Thrus- 
TON,  J.,  argued  that  the  term  "  faro-bank,"  was  too  uncertain  in 
itself  to  support  an  indictment. 

Cranch,  C.  J.,  said,  I  think  the  first  count  of  the  indictment 
No.  141,  which  charges  that  the  defendant  kept  "-a  certain  public 
gaming-table  called  faro-bank,"  is  bad,  upon  the  authority  of 
Coohjs  and  McCormidz's  cases.  And  that  the  first  count  of  the 
indictment  No.  142,  which  charges  that  he  kept  "a  gaming-table," 
is  also  bad,  because  it  is  not  charged  to  be  a  common  gaming- 
table. 

I  think  the  counts,  charging  that  he  kept  a  faro-bank,  are  good, 
because  the  words  "  a  faro-bank  or  other  common  gaming-table," 
necessarily  imply  that  a  faro-bank  is  a  common  gaming-table ;  so 
that  it  would  be  tautology  to  say  a  common  faro-bank. 

Nor  do  I  think  it  necessary  to  aver  that  a  faro-bank  is  a  common 
gaming-table,  because  the  keeping  of  a  faro-bank  is,  per  se,  made 
an  offence.  If  it  should  be  averred  to  be  a  common  faro-bank, 
the  defendant  might,  perhaps,  deny  that  it  was  common  ;  and 
prove  that  guards  were  placed  at  the  door  to  prevent  the  approach 
of  the  ofKcers  of  justice,  and  all  others  who  might  inform  against 
them;  which  class  might  include  a  large  proportion  of  the  com- 
munity. To  prevent  such  cavilling,  the  word  "common"  might 
have  been,  by  the  legislature,  designedly  omitted  before  the  term 
"faro-bank,"  from  abundant  caution. 

I  am  of  opinion  that  the  counts  which  charge  the  keeping  of  a 
faro-bank,  are  good  under  the  statute;  and  that  the  other  counts 
are  bad,  and  should  be  quashed. 

MoRSELL,  J.,  not  being  prepared  to  give  an  opinion,  the  Court 
took  time  to  advise  until  the  next  term. 

At  March  term,  183S,  the  Court  (Cranch,  C.  J.,  absent,) 
quashed  these  indictments,  because,  as  it  is  understood,  neither 
count  charged  the  defendant  with  keeping  a  common  faro-bank, 
nor  a  common  gaming-table. 

Note.  Thruston,  J.,  was  prevented  by  severe  indisposition 
from  attending  at  this  term,  except  a  few  days. 
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James  Owner  v.  The  Corporation  of  Washington. 

Appeal  does  not  lie  from  a  justice  of  the  peace,  who  has  rendered  judgment  for  $5 

only. 

The  Court  (Thruston,  J.,  absent,)  dismissed  the  appeal,  be- 
cause this  Court  has  no  original  or  appellate  jurisdiction  where 
the  debt  or  demand  does  not  exceed  five  dollars. 

Mr.  Hoban,  for  the  defendant,  contended  that,  as  the  warrant 
did  not  specify  the  sum  demanded,  it  did  not  appear  that  it  was 
not  for  more  than  five  dollars  ;  and  if  it  was,  the  defendant  has  a 
right  to  appeal,  although  the  judgment  is  for  five  dollars  only. 

But  the  Court  dismissed  the  appeal. 


The  Corporation  of  Washington  v.  Lucy  Lasky. 

The  Corporation  of  Washington,  under  its  charter,  has  power  to  prohibit  ordinary 
keepers  to  sell  spirituous  liquors  to  free  colored  persons. 

Appeal  from  the  judgment  of  Mr.  Coote,  a  justice  of  the  peace, 
who  nonsuited  the  corporation  in  an  action  of  debt  for  a  penalty 
of  twenty  dollars  ;  "  for  that  the  said  Lucy  Lasky,  the  keeper  of 
a  tavern  or  ordinary,  in  the  third  ward,  at  the  city  of  Washing- 
ton, did  sell,  or  permit  to  be  sold,  spirituous  liquors  to  slaves  or 
other  persons  of  color,  on  Simdays,  and  other  days,  between  sun- 
set and  sunrise  on  the  4th  instant,  and  at  divers  other  times,  con- 
trary to  the  act  or  acts  of  the  said  mayor,  &c.,  on  that  subject 
made  and  provided." 

By  the  by-law  of  November  5,  1832,  §  8,  ^Rothwell,  263,)  it  is 
enacted,  "  That  all  keepers  of  ordinaries  or  taverns,  shall  be,  and 
they  are  hereby  prohibited  from  selling  spirituous  liquors  to  slaves, 
or  other  persons  of  color,  on  Sundays,  and  other  days  between 
sunset  and  sunrise  ;  and  any  keeper  of  a  tavern  or  ordinary,  who 
shall  sell,  or  permit  to  be  sold,  any  spirituous  liquors,  in  violation 
of  this  prohibition,  shall,  on  conviction  for  the  first  offence,  be 
fined  twenty  dollars;  and  for  the  second  offence,  forfeit  his 
license,  which  shall  be  annulled  by  the  mayor." 

Cranch,  C.  J.  The  question  submitted,  as  I  understand  it,  is, 
whether  under  the  power  given  by  the  7th  section  of  the  charter 
of  1820,  "  to  provide  for  licensing,  taxing,  and  regulating  ordina- 
ries and  taverns,  the  corporation  can  prohibit  licensed  tavern- 
keepers  to  sell  spirituous  liquors  to  free  colored  persons,  there 
being  no  like  prohibition  to  sell  to  white  persons,  to  wit :   Can  the 
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corporalion,  in  this  respect,  lawfully  discriminate  between  white 
and  colored  persons  ? 

I  am  of  opinion  that,  under  the  power  to  provide  for  licensing, 
taxing,  and  regulalitig  ordinaries  and  taverns,  the  corporation  has 
power  to  prohibit  the  sale  of  spirituous  liquors  to  colored  persons 
of  all  descriptions,  free  or  bond,  young  or  old,  or  to  minors, 
apprentices,  servants,  hack-drivers,  porters,  &c.,  whether  white  or 
colored. 

MoRSELL,  J.,  concurred  ;  but  for  the  informality  and  iincer- 
lainty  of  the  charge  in  the  warrant. 

The  Court  (Thruston,  J.,  absent,)  affirmed  the  judgment. 
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George  W.  Peter  et  al.  v.  Richard  Smith  et  al. 

If  a  second  incumbrancer  takes  up  a  prior  incumbrance,  which  was  also  a  lien  upon 
other  property  than  that  bound  by  the  second  incumbrance,  the  second  incumbrancer 
may  resort  to  the  property  bound  by  the  first  incumbrance,  and  enforce  the  lien 
upon  it. 

Bill  in  equity  to  enable  second  incumbrancers  who  had  taken 
up  the  first  incumbrance,  to  indemnify  themselves  by  enforcing 
the  lien  of  the  first  incumbrance  upon  property  not  covered  by 
the  second. 

Certain  judgments,  obtained  by  the  Union  Bank  of  George- 
town, in  1822,  against  George  W.  Peter,  bound  all  his  real 
estate. 

On  the  9th  of  April,  1824,  George  W.  Peter  conveyed  all  his 
real  estate,  except  eleven  lots  in  Washington,  to  Thomas  Peter, 
in  trust  to  pay  certain  debts  due  by  George  W.  Peter  to  the  Bank 
of  the  United  Slates  and  others,  for  which  Thomas  Peter  was 
liable  as  indorser.  These  creditors,  seeing  that  those  judgments 
were  an  incumbrance  upon  the  property  conveyed  for  their  secu- 
rity to  Thomas  Peter,  and  not  knowing  that  George  W.  Peter 
had  any  other  real  estate  bound  by  those  judgments,  with  a  view 
to  clear  the  title,  so  that  the  trustee  might  sell  the  properly  to  the 
best  advantage,  and  to  save  the  costs  of  a  marshal's  sale  under 
execution,  agreed  that  the  trustee  should  pay  the  debt  due  upon 
those  judgments  to  the  Union  Bank,  out  of  the  proceeds  of  the 
sales  of  the  trust  fund. 

With  this  understanding  the  property  was  sold  on  the  17th  and 
ISlh  of  September,  1829.  Between  that  time  and  the  1st  of 
October  next  following,  it  was  discovered  that  there  were  eleven 
lots  in  Washington  belonging  to  George  W.  Peter,  not  included 
in  the  deed  of  trust  of  the  9th  of  April,  1824,  and  which  were 
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also  bound  by  the  judgments  in  favor  of  ihe  Union  Bank  ;  and  it 
was  agreed  by  the  creditors  secured  by  that  deed  of  trust,  among 
whom  was  the  Bank  of  the  United  States,  that  those  eleven  lots 
should  be  conveyed  by  George  W.  Peter  to  Thomas  Peter,  in 
trust  to  discharge  the  several  judgments  against  George  W. 
Peter,  according  to  their  legal  priorities ;  and  they  were  so  con- 
veyed on  the  1st  of  October,  1829. 

Mr.  Thomas  Peter,  the  trustee  under  the  deed  of  the  9th  of 
April,  1824,  appointed  the  defendant,  Mr.  Richard  Smith,  his 
agent  to  execute  that  trust.  Mr.  Smith,  who  was  also  the  cashier 
of  the  Branch  Bank  of  the  United  States  at  Washington,  sold 
the  properly,  and  on  the  6lh  of  January,  1830,  paid  the  debt  due 
to  the  Union  Bank  on  those  judgments  of  1822,  and  took  an 
assignment  of  them  to  the  Bank  of  the  United  Slates,  who  have 
brought  writs  of  scire  facias  to  revive  them  ;  which  writs  are 
still  pending  in  this  Court. 

The  Bank  of  the  United  States  obtained  a  judgment  against 
Mr.  George  W.  Peter,  for  $5,000,  on  the  17lh  of  May,  1824,  and 
now  contends  that  the  eleven  lots  were  relieved  from  the  lien  of 
the  judgments  in  favor  of  the  Union  Bank,  by  the  agreement  to 
discharge  and  satisfy  those  judgments  out  of  the  proceeds  of  the 
sales  of  the  property  conveyed  to  Thomas  Peter,  in  trust,  on  the 
9ih  of  April,  1824  ;  and  that  their  judgment  of  the  17ih  of  May, 
1824,  bound  those  eleven  lots  long  before  they  were  conveyed  to 
Thomas  Peter  by  George  W.  Peter,  by  the  deeds  of  October, 
1829,  and  May,  1830. 

On  the  contrary,  the  complainants  contend,  that  as  a  court  of 
equity  would  have  compelled  the  Union  Bank,  who  had  a  lien 
upon  the  whole,  to  resort  in  the  first  place  to  the  eleven  lots 
which  were  not  covered  by  the  deed  of  trust,  the  trustee  in  that 
deed,  who  was  the  second  incumbrancer,  and  who  has  paid  oft' 
the  first  incumbrance  to  the  Union  Bank,  has  a  right  to  stand  in 
its  place,  and  use  its  judgments  to  indemify  him  for  the  amount 
thus  paid  ;  and  that,  as  the  whole  of  the  property  has  been  sold, 
and  the  proceeds  are  within  the  control  of  this  Court,  it  ought  to 
marshal  the  assets  accordingly;  and  that  the  proceeds  of  the 
sales  of  the  eleven  lots  should  be  applied  to  reimburse  the  money 
taken  out  of  the  trust  fund,  to  discharge  the  debt  due  to  the  Union 
Bank  upon  the  judgments  of  1822. 

And  of  that  opinion  was  the  Court,  nem.  con.  Decree  accord- 
ingly- 
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United    States,    at    the   relation    of   Stockton  et  al.  v.  Amos 
Kendall,  Poslinaster-General. 

Upon  the  affirmance,  by  the  Supreme  Court  of  the  United  States,  of  the  judgment  of 
the  Circuit  Court  awarding  a  peremptory  mandamus,  and  upon  receipt  of  the  man- 
date of  the  Supreme  Court,  commanding  "  that  such  further  proceedings  be  had  in 
the  Court  below,  as,  according  to  right  and  justice,  and  the  laws  of  the  United 
States,  ought  to  be  had,"  the  Court  will  not  issue  an  attachment  against  the  defend- 
ant for  contempt  in  not  obeying  the  former  peremptory  writ  of  mandamus,  which 
was  superseded  by  the  writ  of  error,  but  will  issue  an  alias  writ  of  peremptory 
mandamus. 

It  is  a  sufficient  return  of  a  writ  of  mandamus  to  certify  that  the  thing  commanded 
has  been  done,  although  not  by  the  defendant  personally. 

When  the  mandamus  is  to  credit  a  certain  sum  of  money,  it  is  a  sufficient  obedience 
to  the  writ  to  credit  that  sum  without  interest. 

A  WRIT  OF  ERROR  having  been  issued  to  the  judgment  of  this 
Court  in  March  term,  1837,  awarding  a  peremptory  mandamus 
in  this  case,  {ante  163,)  and  the  judgment  having  been  affirmed, 
the  following  mandate  was  received  from  the  Supreme  Court. 

"  United  Slates  of  America,  ss.  The  President  of  the  United 
States  of  America  :  To  the  Honorable  the  judges  of  the  Circuit 
Court  of  the  United  Stales,  for  the  District  of  Columbia,  holden 
in  and  for  the  County  of  Washington  ;   Greeting. 

"  Whereas  lately,  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Columbia,  before  you,  or  some  of  you,  in  a  cause 
between  The  United  States,  at  the  relation  of  William  B.  Stokes, 
Richard  C.  Stockton,  and  Daniel  Moore,  plaintiffs,  and  Amos 
Kendall,  Postmaster-General  of  the  United  Stales,  defendant,  on 
petition  for  a  writ  of  mandamus,  wherein  the  said  Circuit  Court,  on 
the  13ih  day  of  July,  in  the  year  1837,  made  the  following  order 
for  a  peremptory  mandamus,  viz.  '  Wliereas'  &c.  (reciting  the 
order  al  full  length,)  '  as  by  the  inspection  of  the  transcript  of  the 
record  of  the  said  Circuit  Court.  6cc.  fully  and  at  large  appears. 
And  whereas  at  the  present  term  of  January,  in  the  year  of  our 
Lord,  one  thousand  eight  hundred  and  thirty-eight,  the  said 
cause  came  on  to  be  heard  before  the  said  Supreme  Court,  on  the 
said  transcript  of  the  record,  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  adjudged  and  ordered  by  this  Court,  that 
the  judgment  of  the  said  Circuit  Court  be,  and  the  same  is  hereby 
affirmed  with  costs.      March  12lh. 

"  You  therefore  are  hereby  commanded,  that  such  further  pro- 
ceedings be  had  in  said  cause,  as  according  to  right  and  justice, 
and  the  laws  of  the  United  Stales  ought  to  be  had,  the  said  writ 
of  error  notwithstanding.'     Witness,  &c." 

Whereupon,  Mr.  Coxe  for  the  relators,  moved  the  Court  for  an 
attachment  against  Mr.  Kendall,  for  not  having  obeyed   the   per- 
voL.  V.  33 
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emptory  writ  of  mandamus  issued  by  this  Court  on  liie  13tii  of 
July,  1837,  which  writ  this  Court  had  adjudged  to  be  superseded 
by  the  writ  of  error. 

The  Court,  however,  refused  now  to  issue  an  attachment  for 
that  cause,  but  oo  the  30ih  of  March,  1838,  directed  an  alias 
pcreniplory  writ  oi  mandamus  to  be  issued,  returnable  on  the  3d 
of  April. 

Cranch,  C.  J.,  thought  that  eight  days  should  have  been 
allowed  for  the  return. 

On  the  3d  of  April,  the  peremptory  writ  of  mandamus  was 
returned  with  the  following  indorsement  in  the  handwriting  of 
the  Postmaster-General. 

"  Post-Office  Department,  April  3d,  1838. 

"Having  communicated  the  awards  of  the  Solicitor  of  the 
Treasury,  referred  to  in  the  within  writ,  to  the  Auditor  of  the 
Treasury  for  the  Post-Office  Department,  who  has  the  legal 
custody  of  the  books  on  which  the  accounts  of  this  department 
are  kept,  I  have  received  from  him  official  information,  that  the 
balance  of  said  awards,  viz.  thirty-nine  thousand  four  hundred  and 
seventy-two  dollars,  and  forty-seven  cenis,  ({^39,472.47)  has 
been  entered  to  the  credit  of  the  claimants  in  said  books. 

"  Amos  Kendall,  Post  Master-General.''^ 

On  the  4th  of  April,  Mr,  Coxe  moved  the  Court  to  quash  this 
return  of  the  peremptory  mandamus,  and  to  issue  an  attachment 
of  contempt  against  the  Postmaster-General  ; 

1.  Because  the  return  does  not  certify  perfect  obedience  to  the 
writ  in  this,  that  the  Postmaster-General  has  not  certified  that  he 
has  credited  the  relators,  or  caused  them  to  be  credited  with  the 
balance  of  the  awards. 

2.  Because  he  has  not  certified  that  he  has  credited  the  relators 
with  the  interest  upon  that  balance  from  the  time  it  ought  to  have 
been  paid  until  the  lime  of  giving  ihe  credit  for  the  balance.  Os- 
born  V.  United  States  Bank,  9  Wheat.  337  ;  Thorndike  v.  United 
States,  2  Mason,  18. 

But  the  Court,  (nem.  con.)  overruled  the  motion. 

1.  Because  the  return  substantially  certifies  that  the  credit  has 
been  given  according  to  the  command  of  the  writ ;  and, 

2.  Because  the  Postmsisier-General  has  not  been  commanded 
to  credit  the  interest ;  and  this  Court  cannot,  in  this  cause,  com- 
pel him  to  credit  it,  so  as  to  charge  the  United  States  with  it,  or 
to  make  him  personally  liable  for  it ;  or  to  bring  him  into  con- 
tempt for  not  crediting  interest  upon  the  award,  or  any  part  of  it. 

Cranch,  C.  J.  The  question  is,  whether  the  Postmaster-Gene- 
ral has  substantially  done  what  he  was  commanded  to  do. 

The  petition  for  the  mandamus  complains  that  the  Postmaster- 
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General  refused  to  pay  or  credit  the  petitioners  the  residue  of  the 
sum  awarded  by  the  Solicitor  of  the  Treasury,  being  $39,472.47, 
Or  to  pay  or  credit  the  interest  upon  such  balance  so  withheld  ; 
wherefore  they  pray  that  a  writ  of  mandamus  may  issue  to  the 
Postmaster-General  commanding  him, 

1.  "  That  he  fully  comply  with,  obey,  and  execute,  the  afore- 
said Act  of  Congress  of  July  2,  1836,  by  crediting  your  petitioners 
with  the  full  and  entire  sum  so  awarded  as  aforesaid  in  their  favor 
by  the  Solicitor  of  the  Treasury  as  aforesaid,  in  conformity  with 
said  award  and  decision. 

2.  "  That  he  shall  pay  to  your  petitioners  the  full  amount  so 
awarded,  with  interest  thereon,  deducting  only  the  amount  which 
shall  be  justly  charged  or  chargeable  to  your  memorialists  against 
the  same." 

The  Act  of  Congress  of  the  2d  of  July.  1836,  enacts,  that  the 
Postmaster-General  "  be,  bnd  is  hereby  directed,  to  credit  such 
mail  contractors  with  whatever  sum  or  sums  of  money,  if  any,  the 
said  Solicitor  shall  so  decide  to  be  due  to  them  for  or  on  account 
of  any  such  service  or  contract." 

The  rule  to  show  cause  was  in  conformity  with  the  prayer  of 
the  petition  for  the  mandamus.,  namely,  to  show  cause  why  the 
Postmaster-General  should  not  be  commanded,  first,  to  comply 
with  the  act  by  crediting  the  petitioners  with  the  full  and  entire 
sum  so  awarded,  in  conformity  with  the  said  award  and  decision  ; 
and,  secondly,  that  he  should  pay  the  full  amount  so  awarded, 
with  interest  thereon,  deducting  only  the  amount  which  shall  be 
justly  charged  or  chargeable  to  the  said  memorialists  against  the 
same. 

The  Court,  however,  awarded  the  mandamus  only  upon  the 
first  branch  of  the  prayer  ;  because  the  Act  of  Congress  did  not 
require  the  Postmaster-General  to  pay,  but  only  to  credit  the  con- 
tractors with  the  amount  of  the  award  ;  and  because  the  Court 
doubted  its  authority,  in  this  form  of  proceeding,  and  upon  the 
facts  stated  in  the  petition,  to  go  into  an  investigation  of  the  gene- 
ral account  between  the  contractors  and  the  departmetit,  which 
they  must  have  done  before  they  could  say  what  amount  should 
be  justly  cliarged  or  chargeable  to  the  memorialists  against  the 
amount  of  the  solicitor's  award. 

The  order  of  the  Court  for  the  mandamus  nisi  recites  the  sub- 
stance of  the  Act  of  July  2,  1836,  and  of  the  award  of  the  Solici- 
tor of  the  Treasury  ;  the  payment  of  $122,101.46,  and  the  refusal 
of  the  Postmaster-General  to  pay  or  credit  the  residue,  being 
$39,472.47;  the  petition  for  the  mandamus;  the  rule  to  show 
cause,  and  the  Postmaster-General's  failure  to  show  cause,  &c, ; 
and  then  directs  the  mandamus  nisi  to  be  issued,  commanding  the 
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Postmaster-General  to  "  credit  such  mail  contractors  with  the  full 
amount  of  money  so  awarded  and  decided  by  the  said  Solicitor 
of  the  Treasury  to  be  due  to  said  mail  contractors,  according  to 
the  true  intent  and  meaning  of  the  said  award  and  decision,  or 
that  he  show  cause  to  the  contrary,"  &c. 

The  mandamus  nisi  has  the  same  recitals,  and  commands  the 
Postmaster-General  fully  to  comply  with,  obey,  and  execute,  on 
his  part,  the  aforesaid  act  of  Congress  of  July  2,  1836,  "  by  cre- 
diting the  said  mail  contractors  with  the  full  and  entire  sum  so 
awarded  and  decided  as  aforesaid  to  be  due  to  them,  by  the  said 
Solicitor  of  the  Treasury,  according  to  the  true  intent  and  mean- 
ing of  said  award  and  decision,  so  that  complaint  be  not  again 
made  to  the  said  Circuit  Court,  and  that  you  certify  perfect  obedi- 
ence lo,  and  due  execution  of,  this  writ,  to  the  said  Circuit  Court, 
on  Saturday  the  lOlh  of  June,  instant ;  or  that  you  do,  on  that 
day,"  show  cause  to  the  contrary. 

The  peremptory  mandamus  contains  similar  recitals  ;  and  that 
the  mandamus  nisi  had  been  issued  and  served,  and  that  no  good 
cause  had  been  shown,  &c.,  and  commands  the  Postmaster-Gene- 
ral "that  he  do  forthwith  and  without  delay,  immediately  upon 
the  receipt  of  the  writ,  credit  said  mail  contractors,  as  he  was  be- 
fore commanded  ;  and  that  he  certify  perfect  obedience  to,  and 
full  execution  of  said  writ  to  this  Court,  on  the  second  Monday 
of  August  next,"  &c. 

On  the  12lh  of  November,  1836,  the  Solicitor  of  the  Treasury 
notified  the  Postmaster-General  that  he  awarded,  in  part,  the  sum 
of  $110,140,  and  on  the  23d  of  November,  1836,  that  he  awarded 
the  further  sum  of  ^52,597.09,  from  which  he  afterwards  de- 
ducted ^1,163.16  for  an  error,  leaving  the  sum  of  $51,433.93  to 
be  added  to  the  amount  awarded  on  the  12th  of  November  ; 
making  an  aggregate  sum  of  $161,573.93.  Of  this  sum  the  Post- 
master-General credited  the  contractors  with  the  sum  of  $122,- 
101.46,  and  refused  to  credit  them  with  the  residue  of  the  award, 
being  the  sum  of  $39,472.47,  which  sum  was  withheld  by  him 
from  the  23d  of  November,  1836,  until  the  same  was  passed  to 
their  credit  by  the  Auditor  of  the  Treasury  for  the  Post-Office  De- 
partment on  or  about  the  3d  of  April,  1838. 

Of  the  sum  thus  last  awarded  by  the  Solicitor  of  the  Treasury, 
the  sum  of  $6,893.93  was  for  interest  upon  certain  items  of  cur- 
rent pay  due  to  the  contractors  quarterly,  according  to  their 
contrncts,  and  withheld  by  the  Postmaster-General,  in  order  to 
reimburse  the  department  for  moneys  supposed  to  have  been  im- 
properly credited  by  the  preceding  Po.^tmaster-General  for  extra 
services,  but  which  the  Solicitor  of  the  Treasury  decided  to  have 
been  correctly  credited. 
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The  aggregate  of  the  sums  upon  which  the  Solicitor  thus  allowed 
interest  is  $133,569.56.  Of  this  sum  the  Postmaster-General 
credited  the  contractors  with  $122,101.46  immediately  after  the 
award,  leaving  unpaid  only  $11,468.10  of  the  amount  which  the 
solicitor  decided  should  bear  interest ;  and  this  is  the  only  part 
of  the  detained  balance  of  $39,472.47  ;  which,  according  to  the 
principles  of  the  award,  should  (if  any  should)  bear  interest  from 
the  23d  of  November,  1836,  till  the  3d  of  April,  1838. 

Of  the  residue  of  that  balance,  a  part,  namely,  $6,893.93,  con- 
sists of  interest,  and  the  residue  of  allowances  for  extra  services, 
upon  which  the  solicitor  did  not  allow  interest. 

If,  therefore,  the  terms  of  the  mandamus,  which  commands  the 
Postmaster-General  fully  to  comply  with,  obey,  and  execute,  on 
his  part,  the  Act  of  Congress  of  July  2,  1836,  "by  crediting  the 
said  mail  contractors  with  the  full  and  entire  sum  so  awarded  and 
decided,  as  aforesaid,  to  be  due  to  them,  by  the  said  Solicitor  of 
the  Treasury,  according  to  the  true  intent  and  meaning  of  the 
said  award  and  decision,"  can  be  construed  to  mean  that  he 
should  credit  the  contractors  with  the  entire  sum  so  awarded,  and 
interest  thereon,  according  to  the  true  intent  and  meaning  of  the 
award,  the  sum  of  $11,468.10  would  be  the  only  sum  which, 
according  to  that  intent  and  meaning,  would  carry  interest.  But 
I  think  the  mandamus  cannot  be  so  construed.  It  contains  no 
command  to  credit  interest ;  and  it  gives  no  notice  to  the  Post- 
master-General that  interest  would  be  required  to  be  credited. 
The  Act  of  Congress  only  requires  him  to  credit  "whatever  sura 
or  sums  of  money,  if  any,  the  said  solicitor  shall  decide  to  be 
due."  It  says  nothing  of  interest.  The  mandamus  commands 
him  to  do  only  what  the  statute  requires  him  to  do.  We  cannot 
consider  him  in  contempt  for  not  doing  more.  We  have  now  no 
means  of  knowing  the  state  of  the  general  account  of  the  con- 
tractors with  the  department.  The  solicitor  had  no  authority  to 
settle  that  account ;  he  was  only  to  decide  what  allowances  should 
be  made  upon  certain  items  claimed  by  the  contractors. 

We  do  not  know  that  advances  may  not  have  been  made  by 
the  department  to  the  contractors  which  would  render  it  impro- 
per to  allow  them  interest  upon  any  of  the  allowances  made  by 
the  solicitor,  other  than  those  upon  which  he  has  allowed  interest; 
and  that  interest  is  stopped  upon  the  sum  of  $122,101.46,  paid 
shortly  after  notice  of  the  award,  leaving,  as  before  observed,  the 
sum  of  $11,468.10  only  to  carry  interest,  if  the  state  of  the  gene- 
ral account  of  the  contractors  with  the  department  will  justify  it ; 
of  which,  as  before  said,  we  have  not  the  means  of  judging,  even 
if  we  had  authority  so  to  do,  in  this  form  of  proceeding,  and  in 
this  stage  of  it. 

33* 
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Upon  the  whole,  I  am  clearly  of  opinion,  that  the  Postmaster- 
General  has  substantially  complied  with  the  command  of  the  per- 
emptory mandamus^  and  that  he  cannot  be  considered  in  con- 
tempt for  not  crediting  interest  upon  the  balance  of  the  award,  or 
upon  any  part  of  it.     And  of  that  opinion  was  the  whole  Court. 


United  States  v.  George  Milburn. 

An  indictment  for  keeping  a  "  gaming-table,"  is  insufficient ;  it  should  charge  the 
keeping  of  a  common  gaming-table.  An  indictment  for  keeping  a  faro-bank  is  also 
bad;  it  should  be  a  common  faro-bank;  or  "a  faro- bank,  the  same  being  a  common 
gaming-table." 

Indictment  containing  two  counts ;  1st,  That  the  defendant 
kept  "  a  gaming-table,  against  the  form  of  the  statute,"  &c. 

2d.  That  he  kept  "  a  faro-bank  against  the  form  of  the  sta- 
tute," &c. 

Mr.  W.  L.  Brent,  for  the  defendant,  demurred  to  the  whole 
indictment,  because  neither  count  charges  the  keeping  of  a  com- 
mon gaming-table,  or  a  common  faro-bank,  or  a  faro-bank,  the 
same  being  a  common  gaming-table,  and  cited  Coohjs  case 
(4  Crancli,  C.  C.  707,)  and  Ringgold's  case,  {ante,  378.) 

Mr.  Key,  contra,  contended  that  it  was  sufficient  to  charge  the 
offence  in  the  words  of  the  statute,  and  cited  1  Chitty,  281.  The 
words  of  the  twelfth  section  of  the  Penitentiary  Act  are,  "  That 
every  person  duly  convicted  of  keeping  a  faro-bank  or  gaming- 
table shall  be  sentenced  to  suffer  imprisonment  and  labor,  for  a 
period  not  less  than  one  year,  nor  more  than  five  years." 

But  the  Court  (Cranch,  C.  J.,  contra,  as  to  the  second  count,) 
stopped  Mr.  Brent  in  reply,  and  quashed  the  indictment.  See 
Arch.  Crim.  Pleading,  24. 


United  States  v.  William  Tharp. 

Upon  an  indictment,  under  the  Penitentiary  Act  for  the  District  of  Columbia,  for  as- 
sault and  battery  with  intent  to  kill,  it  is  not  necessary  to  show  that  the  crime 
would  have  been  murder,  if  death  had  ensued. 

Indictment  for  assatilt  and  battery.  The  first  count  charged  it 
to  be  with  intent  to  kill  one  William  Walker,  against  the  form  of 
the  statute.  The  second  count  charged  a  common  assault  and 
battery  at  common  law. 

Mr.  Coxe,  for  the  defendant,  prayed  the  Court  to  instruct  the 
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jury,  upon  the  first  count,  that  if  the  offence  would  not  have  been 
murder,  in  case  Walker  had  been  killed,  it  is  not  a  case  within 
the  Penitentiary  Act  for  the  District  of  Columbia. 

But  the  Court  refused ;  Morsell,  J.,  saying  I'.iat  the  point  had 
been  decided  by  this  Court  in  Alexandria,  (alluding  to  R.  B. 
LloijcTs  case,  at  October  term,  1834,  4  Cranch,  C.  C.  468.) 


United  States  v.  Henry  McDuell. 

Quaere^  whether,  in  an  indictment  for  keeping  a  large  dog  of  a  fierce  and  furious  na- 
ture, and  suffering  him  to  go  at  large  in  and  about  tlic  public  streets,  &c.,  to  the 
terror  of  the  people  and  common  nuisance,  it  is  necessary  to  allege  a  scienter? 

It  is  an  indictable  offence  at  common  law,  to  incite,  provoke,  and  encourage  a  fierce 
and  dangerous  dog  to  bite  and  tear  a  cow. 

Indictment  containing  two  counts.  First,  for  keeping  a  "  cer- 
tain large  dog  of  a  very  fierce  and  furious  nature,"  and  suffering 
the  same  "  to  go  unmuzzled  and  at  large  in  and  about  the  public 
streets  and  highways  in  the  county,"  "  by  reason  whereof  the 
good  citizens  of  the  Uniled  Slates,"  "  were  in  great  danger  and 
hazard  of  being  bit,  maimed,  and  torn  by  the  said  dog,  and  of 
losing  their  lives,  to  the  great  damage,  terror,  and  common  nui- 
sance of  the  good  people  of  the  United  Stales,  at  the  cotmty 
aforesaid,  passing  and  repassing  ;  to  the  evil  example  of  all  others, 
and  against  the  peace  and  government  of  the  United  Slates." 

The  second  count  charged  that  the  defendant,  "at  the  county 
aforesaid,  in  the  public  streets  of  the  said  county,  did  unlawfully 
incite,  provoke,  and  encourage  a  certain  fierce  and  dangerous  dog 
to  bite  a  certain  cow  belonging  to  one  Thomas  Stanley,  and  the 
said  cow  seriously  and  severely  to  maim  and  tear,  whereby  the 
said  cow  was  much  injured,  to  the  great  damage  of  the  said  cow, 
and  to  the  great  damage  of  the  said  Thomas  Stanley,  and  against 
the  peace  and  government  of  the  United  Slates." 

Mr.  Hoban,  for  the  defendant,  moved  to  quash  this  indictment 
for  want  of  a  scienter ;  and  cited  Slarkie  on  Cr.  Pleading,  and 
Mason  v.  Keeling,  12  Mod.  332,  and  3  Bl.  Com.  154,  in  notes, 
Amer.  Ed. 

Mr.  Key,  contra,  cited  3  Chiity,  643. 

The  Court  {nem.  con.)  refused  to  quash  the  indictment,  but 
told  Mr.  Hoban  they  would  hear  the  question  again,  upon  a  mo- 
lion  in  arrest  of  judgment,  if  the  defendant  should  be  convicted. 

Verdict,  not  guilty  on  the  first  count ;  but  guilty  on  the  second 
count. 

Motion  in  arrest  of  judgment,  overruled.     Fined  $20  and  cost. 
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United  States  v.   Negro  Frank  Pearl. 

If  the  owner  of  goods,  by  mistake  or  accident,  leaves  them  in  a  hackney  coach,  and 
the  driver  finds  them  there,  and,  knowinj;  to  whom  they  belong,  takes  and  converts 
them  to  his  own  use  with  intent  to  steal  them,  he  is  guilty  of  larceny. 

In  an  indictment  under  the  Penitenitary  Act,  for  stealing  bank-notes,  quaere  whether, 
it  is  not  necessary  to  state  the  name  of  the  bank  and  the  date  of  the  notes  ? 

Indictment,  under  the  Penitentiary  Act,  §  9,  for  stealing  "  one 
silk  reticule  of  the  value  of  twenty  cents,  one  silver  pencil  of  the 
value  of  one  dollar,  one  bank-note  to  the  amount  of  fifty  dollars, 
of  the  value  of  fifty  dollars,  for  the  payment  of  fifty  dollars;  three 
biank-noles,  of  the  value  often  dollars  each,  to  the  amount  of  ten 
dollars  each,  for  the  payment  of  ten  dollars  each  ;  of  the  bank- 
notes, goods,  and  chattels  of  one  Elizabeth  Lee,"  "  against  the 
form  of  the  statute,"  &c. 

Mr.  W.  L.  Brent,  and  Mr.  Dandridge,  for  the  defendant,  ob- 
jected to  evidence  being  given  upon  the  charge  of  stealing  the 
bank-notes,  because  they  were  not  sufficiently  described  in  the 
indictment.  The  name  of  the  bank  should  have  been  stated,  and 
the  date  of  the  notes,  that  it  may  appear  that  there  was  any  such 
bank  in  existence  at  the  date  of  the  notes. 

They  cited  Starkie's  Crim.  Pleading,  216,  217,  upon  the  statute 
of  2  Geo.  2,  c.  25,  §  3,  which  provides  for  the  punishment  of  per- 
sons for  stealing  "  any  bank-notes."  An  indictment  under  that 
statute  describes  the  bank-note  as  being  "  a  bank-note  of  the 
Governor  and  Company  of  the  Bank  of  England." 

If  it  is  suffi(Ment  to  describe  the  thing  in  the  words  of  the  statute, 
this  would  have  been  a  sufficient  indictment  if  it  had  merely  stated 
that  the  defendant  had  feloniously  taken  and  carrie^  away  "  the 
property  of  Mr.  Lee,  of  the  value  of  five  dollars." 

Mr.  Key,  contra,  contended  that  it  was  sufficient  to  charge  the 
offence  in  the  words  of  the  statute.  The  English  precedents, 
under  the  statute  of  2  Geo.  2,  c.  25,  §  3,  are  so.  They  merely 
dciscribe  the  note  as  "  one  bank-note."  3  Chilty,  917,  973,  n.  a., 
974  ;  Arch.  Crim.  Law,  130;  2  Leach,  1103;  2  East,  Cr.  Law, 
602 ;  The  King  v.  Johnson,  Maule  &  S.  547  ;  2  Russell  on  Cr. 
170. 

The  Court  (Turuston,  J.,  absent,)  said  the  question  had  belter 
be  reserved  for  a  motion  in  arrest  of  judgment;  and  thereupon 
evidence  was  given  as  to  the  bank-notes. 

Mr.  Brent  contended  before  the  jury,  that  if  a  man  finds  goods 
and  converts  them  to  his  own  use  with  intent  to  steal  them,  it  is 
not  felony  ;  and  cited  to  the  jury  several  authorities,  of  which  the 
Court  did  not  lake  a  note. 
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Whereupon  Mr.  Key  prayed  the  Court  to  instruct  the  jury, 
that  if  they  believe,  from  the  evidence,  that  Mrs.  Lee  left  her  reti- 
cule, pencil,  and  bank-notes  in  the  prisoner's  hackney-coach  by 
mistake  or  accident,  and  that  the  prisoner  found  thenn  there  and 
knew  ihem  to  belong  to  her,  and  took  and  converted  them  to  his 
own   use   with  intent  to  steal  them,  then  he  is  guilty  of  larceny. 

Mr.  Key  cited  Wynnes  case,  Leach,  460 ;  2  East,  Cr.  L.  664  ; 
2  Russell,  101. 

The  Court  (Thruston,  J.,  absent,)  gave  the  instruction  as 
prayed. 

Mr.  Brent  then  prayed  the  Court,  in  substance,  to  instruct  the 
jury,  that  if  Mrs.  Lee  lost  the  property,  and  the  defendant  found 
it  and  converted  it  to  his  own  use,  with  intent  to  steal  it,  it  is  not 
felony. 

But  the  Court  refused. 

Verdict,  guihy. 

There  was  a  motion  in  arrest  of  judgment;  but  before  it  was 
argued,  the  President  pardoned  the  defendant,  and  he  died. 


Steam-Packet  Company  v.  William  A.  Bradley. 

The  criterion  by  which  to  decide  whether  two  suits  are  for  the  same  cause  of  action,  is, 
whether  the  evidence  properly  admissible  in  the  one  will  support  the  other. 

Parol  evidence  of  the  object  and  intention  of  a  party  in  entering  into  a  written  agree- 
ment, and  of  the  circumstances  which  induced  him  to  make  the  contract,  is  not 
admissible,  if  there  be  no  ambiguity  in  the  written  contract. 

Assumpsit,  upon  the  same  cause  of  action  as  that  in  the  case 
betweeti  the  same  parties  in  9  Peters,  107,  in  which  the  judgment 
was  reversed  in  January  term,  1835,  because  it  appeared  by  the 
record  that  the  writ  of  capias  ad  respondendum  was  issued  before 
the  cause  of  action  had  accrued.  The  writ  of  error,  upon  which 
it  was  reversed,  was  issued  in  January,  1834. 

While  it  was  depending  in  the  Supreme  Court  unreversed,  the 
plaintiffs  sued  out  the  capias  ad  respondendum  in  the  present  suit, 
on  the  24lh  of  December,  1834.  In  January,  1835,  the  Supreme 
Court  reversed  the  first  judgment,  and  sent  the  cause  back  with 
an  order  to  issue  a  venire  de  novo,  and  thus  it  stood  until  the  22d 
of  June,  1838,  when  the  plaintiffs  directed  a  non-pros,  to  be 
entered. 

On  the  7th  of  March,  1836,  the  plaintiffs  filed  a  declaration 
precisely  like  that  in  the  former  case;  to  which  the  defendant 
pleaded  in  abatement  the  pendency  of  the  former  suit. 
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To  this  plea  the  plaintiffs  replied,  in  effect,  that  the  writ  in  the 
former  case  issued  before  the  cause  of  action  accrued,  and  there- 
fore the  evidence  to  support  the  present  action  was  improperly 
admitted  in  the  former  suit,  and  that  the  judgment  of  this  Court  in 
that  suit  was  reversed  by  the  Supreme  Court  upon  that  ground. 

To  this  replication  the  defendant  demurred. 

Mr.  Marbury,  for  the  plaintiffs.  The  record  in  the  former  case 
shows  that  the  plaintiffs  had  then  no  cause  of  action,  and  unless 
they  could  have  recovered  in  that  action,  it  is  no  ground  of  abate- 
ment of  the  present  suit.  But  the  former  record  is  extinguished 
by  the  reversal  before  the  plea  pleaded,  so  that  nul  iiel  record 
might  have  been  pleaded.  KnighCs  case,  1  Salk.  329 ;  S.  C, 
2  Ld.  Raym.  1014;  Marston  v.  Norris,  1  John.  Ca.  397. 

Mr.  Jones,  contra.  The  plaintiffs  in  the  former  suit  had  a  good 
cause  of  action  for  the  hire  of  the  boat  from  the  20th  of  Novem- 
ber to  the  2d  of  December,  1831,  the  dale  of  the  first  writ;  and 
the  present  suit  covers  the  same  time.  To  that  extent,  the  cause 
of  action  is  the  same  in  both  causes.  The  error  of  this  Court 
was,  in  instructing  the  jury  that  the  plaintiffs  could  recover  for  the 
hire  from  the  2d  of  December  to  the  7th  of  February.  The 
judgment  of  this  Court  was  reversed,  but  a  venire  de  novo  was 
ordered  ;  so  that  the  record  remains,  although  the  judgment  is 
reversed.     The  first  action  is  still  pending. 

Blr.  Bradley,  on  the  same  side,  cited  2  Chitly's  Pleadings,  469, 
for  the  form  of  the  plea  in  abatement. 

Mr.  Coxe,  in  reply.  There  had  been  two  suits  brought  by 
these  plaintifTs,  one  against  Mr.  May,  and  one  against  Mr.  Brad- 
ley, which  had  been  settled  or  abandoned  ;  and  the  parties  agreed 
that  a  new  suit  should  be  docketed,  to  try  the  present  question; 
but  instead  of  docketing  a  new  suit,  the  plaintiffs  inddverteutly 
filed  their  declaration  in  one  of  the  former  actions,  in  which  the 
writ  had  issued  prior  to  the  present  cause  of  action. 

The  plea  should  have  shown  that  the  plaintiffs  might  have  reco- 
vered in  the  former  action,  to  the  extent  claimed  in  the  present 
action.  If  they  could  iiave  recovered  in  the  former  only  a  part 
of  what  they  now  claim,  the  abatement  can  only  go  to  that  partial 
extent  ;  and,  having  been  pleaded  to  the  whole  of  the  present 
cause  of  action,  it  is  bad. 

If  the  contract  was  entire  to  pay  in  one  sum  for  the  whole 
detention  of  the  boat  from  the  20lh  of  November  to  the  7ih  of 
February,  then  the  plaintiffs  had  no  cause  of  action  on  the  2d  of 
December,  1831,  when  the  writ  issued.  But  if  the  contract  was 
to  pay  03'J  a  day,  de  die  in  diem,  then  the  plaintiffs  had  only  a 
cause  of  action  lor  llie  hire  of  the  boat  up  to  that  day  ;  but  his 
cause  of  action  now  is  for  the  whole  time  of  the  detention  of  the 


MARCH  TERM,  1838.  395 

Steam-Packet  Company  v.  Bradley. 

boat,  from  November  20  to  7th  February,  so  that  the  cause  of 
action  is  not  the  same. 

As  to  the  time  from  the  2d  of  December  to  the  7th  of  February, 
the  first  suit  would  not  protect  the  plaintiflPs  cause  of  action  from 
the  statute  of  limitations. 

Cranch,  C.  J.  On  the  2d  of  December,  1831,  the  writ  in  the 
first  suit  was  issued,  returnable  to  December  term,  1831.  The 
declaration  contained  two  counts. 

1st.  Indebitatus  assumpsit  for  $2,765,  for  the  use  and  hire  of 
the  steamboat  Franklin. 

2d.  Quantum  meruit  for  the  hire  and  use  of  the  same  boat ;  and 
that  they  deserved  to  have  therefor  the  sum  of  S2,415. 

The  jury  found  a  verdict  for  the  plaintiffs  for  $2,415,  with  inte- 
rest from  the  6th  of  February,  1832  ;  and  judgment  was  rendered 
accordingly. 

The  bill  of  exceptions  taken  at  the  trial  in  November  term, 
1833,  shows  that  the  plaintiff's  claimed,  and  the  Court  instructed 
the  jury,  that  if  they  believed  certain  facts  therein  stated,  the  plain- 
tiffs were  entitled  to  recover  at  the  rate  of  $35  per  diem  from  the 
20ih  of  November,  1831,  to  the  6th  of  February,  1832,  both  days 
inclusive. 

Upon  a  writ  of  error,  the  Supreme  Court  of  the  United  States, 
at  January  term,  1835,  reversed  the  judgment,  and  ordered  a 
venire  de  novo,  because  it  appeared  by  the  record  "  that  the  jury 
was  instructed  to  give  damages  to  a  time  long  posterior  to  the 
institution  of  the  suit,"  the  writ  having  issued  on  the  2d  of  Decem- 
ber, 1831,  and  the  defendant  having  appeared  on  the  1st  Monday 
of  December,  1831,  and  laid  a  rule  on  the  plaintiffs  to  declare. 

This  error  was  not  noticed  in  the  Court  below,  or  rather,  as  it 
seems,  the  record  did  not  correspond  with  the  facts,  the  parties 
having  agreed,  after  the  7th  of  February,  1832,  to  docket  a  cause 
by  consent ;  but  as  a  writ  had  been  issued  on  the  2d  December, 
1831,  for  a  cause  of  action  which  was  abandoned,  the  entries  were 
made  in  the  suit  thus  commenced  on  the  2d  of  December,  instead 
of  docketing  a  new  suit  according  to  the  agreement  of  the  par- 
ties. 

While  the  same  cause  was  pending  in  the  Supreme  Court  tipon 
the  writ  of  error,  to  wit,  on  the  24lh  of  December,  1834,  the 
plaintiffs  sued  out  a  new  capias  ad  respondendum  against  the 
defendant  William  A.  Bradley  ;  and  on  the  8th  of  January,  1836, 
filed  their  declaration  thereupon,  precisely  in  the  same  words  as 
those  of  the  declaration  in  the  former  cause. 

To  this  new  declaration,  the  defendant,  on  the  7th  of  March, 
1836,  pleaded,  that  before  the  issuing  of  the  said  writ  in  this  cause, 
namely,  at  December  term,  1831,  the  plaintiff's  "  impleaded  the 
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said  defendant,  and  filed  iheir  declaration  against  him  in  a  plea  of 
trespass  on  the  case  of  and  upon  the  very  same  identical  promises 
and  undertakings  in  the  said  declaration  in  this  present  suit 
mentioned,  as  by  the  record  and  proceedings  thereof  remaining 
in  the  said  court  may  more  fully  appear  ;  in  which  said  suit  a 
trial  was  had  and  judgment  therein  by  the  said  court  rendered 
against  the  said  defendant ;  from  which  said  judgment  the  said 
defendant  then  and  there  prayed  an  appeal  to  the  Supreme  Court 
of  the  United  States,  in  due  form  of  law,  which  said  prayer  was 
granted,  and  the  said  cause  was  thereupon  removed  to  the  said 
Supreme  Court,  at  the  January  term  thereof,  in  January,  in  the 
year  1834  ;  and  the  said  defendant  further  says,  that  the  parties 
in  this  and  the  said  former  action  are  the  same,  &c.,  and  that  the 
said  suit  so  brought  and  prosecuted  against  him  the  said  W.  A.  B. 
as  aforesaid,  was  still  pending  in  the  said  Supreme  Court  of  the 
United  States  when  the  writ  in  this  action  "was  issued  ;  and  this 
the  said  W.  A.  B.  is  ready  to  verify,  &c.,  and  prays  judgment  of 
the  writ  and  declaration,  and  that  the  same  may  be  quashed." 

To  this  plea,  the  plaintiffs  replied,  in  substance,  that  the  writ  in 
the  former  case  "issued  prior  to  the  rising  of  the  cause  of  action  in 
this  case  mentioned,"  and  although  the  declaration  in  that  cause  did 
set  forth  the  same  cause  of  action  as  is  set  forth  in  the  declara- 
tion filed  in  this  case;  yet,  by  the  final  judgment  entered  in  that 
case,  and  which  still  remains  in  full  force,  it  was  adjudged  that 
the  said  cause  of  action,  not  having  arisen  until  after  the  issuing 
of  the  said  writ,  the  evidence  given  to  the  jury  in  that  case  was 
improperly  admitted  ;  and  the  judgment  of  the  said  Circuit  Court 
was,  on  that  ground,  reversed,  "wherefore  the  plaintiffs  say,  that 
they  ought  not  to  be  precluded  from  recovering  in  this  action,  by 
any  thing  in  the  said  plea  contained." 

To  this  replication  it  is  understood  that  the  defendant  demurs, 
and  the  plaintiffs  join  in  demurrer. 

The  criterion  by  which  to  decide  whether  two  suits  are  for  the 
same  cause  of  action,  is,  whether  the  evidence,  properly  admissi- 
ble in  the  one,  will  support  the  other. 

The  Supreme  Court  has  decided  that  the  evidence  which  is  ad- 
missible, and  will,  as  we  suppose,  support  the  present  action,  was 
not  admissible  in,  and,  therefore,  could  not  support,  the  former 
action.  And  it  is  equally  clear,  that  so  much  of  the  evidence  as 
might  have  been  admissible  in  the  former  action,  (namely,  for  the 
hire  of  the  boat  from  the  20ih  of  November  up  to  the  2d  of  De- 
cember, 1831,)  and  which  might  have  supported  so  much  of  the 
plainiiff's  claim,  will  not  support  the  whole  of  the  present  claim. 

I  think,  therefore,  that  the  cause  of  action  cannot  in  law  be  con- 
sidered as  the  same. 
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If  the  contract  is  to  be  considered  as  for  an  entire  sum,  com- 
prehending the  thirty-five  dollars  a  day  from  the  20lh  of  Novem- 
ber, 1831,  to  the  7th  of  February,  1832,  then  no  part  of  the  evi- 
dence in  the  former  suit  was  applicable  to  that  case.  So  that, 
taken  in  either  way,  I  think  the  pendency  of  the  former  action 
cannot  abate  the  present  action. 

MoRSELL,  J.,  concurred.    Thruston,  J.,  did  not  sit  in  the  cause. 

Plea  in  abatement  overruled. 

Upon  the  trial  of  the  general  issue,  the  plaintiffs  relied  upon  the 
same  evidence  which  they  produced  on  the  former  trial,  (see  the 
case  reported  in  9  Peters,  107,  and  13  Id.  89,)  and  the  defendant 
offered,  and  the  Court  again  rejected,  the  same  parol  evidence  to 
confine  the  contract  to  the  time  the  navigation  of  the  river  should 
not  be  obstructed  by  the  ice,  which  was  offered  and  rejected  at 
the  former  trial ;  and  the  Court  gave  the  same  instruction,  at  the 
instance  of  the  plaintiffs,  which  they  had  given  before. 

The  verdict  and  judgment  being  for  the  plaintiff,  as  in  the 
former  suit,  the  defendant  carried  the  cause  again  to  the  Supreme 
Court,  where  the  judgment  was  again  reversed,  on  the  ground 
that  the  Court  ought  to  have  permitted  the  defendant's  parol  evi- 
dence to  be  given  to  the  jury.     See  13  Peters,  89. 


MiLO  Mason's  Administrator  v.  Seraphim  Masi. 

An  indorser  of  a  promissory  note  is  a  competent  witness  for  the  defendant  in  an  action 
by  the  indorsee  against  the  maker. 

Assumpsit,  upon  the  defendant's  promissory  note  to  Nicholas 
Harper,  and  by  him  indorsed  to  the  plaintiff's  intestate. 

Mr.  Morjit,  for  the  defendant,  offered  the  indorser,  Nicholas 
Harper,  as  a  witness  to  prove  payment  by  the  defendant ;  and 
cited  White  v.  Kibling,  11  Johns.  128;  Hooper  v.  Davis,  1  Esp. 
463 ;  Charrington  v.  Mihier,  Peake's  Com.  6,  and  Starkie  on  Ev. 
part  4,  p.  300. 

The  Court  (Thruston,  J.,  contrd,  and  the  other  judges  doubt- 
ing,) permitted  him  to  be  sworn  and  examined,  to  prove  payment 
by  the  defendant  ;  and  said  they  would  hear  a  motion  for  a  new 
trial  if  the  verdict  should  be  for  the  defendant. 

Verdict  for  the  plaintiff,  $50,  with  interest  from  the  25lh  of 
March,  1835. 

Judgment  for  the  plaintiff. 
VOL.  V.  34 
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Negroes  Bacchus  Bell  and  Joseph  Williams  v.  Alexander 

McCormick. 

No  implied  emancipation  arises  from  a  legacy  of  twenty-five  dollars  bequeathed  to 
slaves  who  are  ordered  by  the  will  to  be  sold. 

Benjamin  Prather,  of  Prince  George's  county,  in  Maryland, 
by  his  last  will,  made  in  1836,  after  devising  his  real  estate  to  his 
grandson,  B.  B.  Nichols,  and  sundry  pecuniary  and  specific  lega- 
cies to  several  of  his  relations  and  friends,  proceeds  thus  :  "  My 
will  is,  that  my  two  servants,  Robert  and  Sarah,  immediately  after 
my  decease,  be  set  at  liberty,  and  forever  free  from  slavery,  and 
that  my  executor  pay,  out  of  my  estate,  to  the  said  Robert,  the 
sum  of  fifty  dollars,  and  to  the  said  Sarah  the  sum  of  twenty-five 
dollars.  Item,  I  will  all  the  rest  of  my  negroes,  namely,  Bacchus, 
Joseph,  Bill,  Dorsey,  Hanson,  Ann,  John,  Martha,  and  Rachel, 
be  sold  under  the  following  provisions  :  that  is,  none  of  the  said 
negroes  shall  be  sold  to  any  person  residing  out  of  Prince  George's 
county,  without  their  own  consent ;  and  in  all  cases  they  shall 
have  the  liberty  of  choosing  their  masters.  All  the  rest  and  resi- 
due of  my  estate  I  will  to  be  sold  to  the  best  advantage,  and  the 
proceeds  of  such  sales,  as  well  as  the  proceeds  of  the  sale  of  the 
negroes  above  mentioned,  (after  paying  to  the  said  Bacchus,  Jo- 
seph, Bill,  Dorsey,  Hanson,  and  Ann,  the  sum  of  twenty-five  dol- 
lars, which  I  hereby  require  and  authorize  my  executor  to  pay,  as 
well  as  all  other  legacies,)  to  be  equally  divided  between  my  two 
daughters  Rachel  and  Eliza,  share  and  share  alike." 

The  present  suit  was  brought  by  Bacchus  and  Joseph,  two  of 
the  negroes  named  in  the  will. 

It  was  agreed  by  the  counsel  of  the  parties,  that,  independent 
of  the  specific  devises  and  legacies  the  testator  left  assets,  suffi- 
cient to  pay  his  debts,  without  resort  to  a  sale  of  the  negroes,  and 
to  leave  a  residuum  ;  and  that  the  petitioners  had  demanded  their 
legacies  of  iwenty-five  dollars  each,  of  the  executor,  who  refused 
to  pay  them. 

Mr.  W.  L.  Brent  and  Mr.  R.  J.  Brent,  for  the  petitioners,  con- 
tended that  a  legacy  to  a  slave  is  an  implied  emancipation,  be- 
cause, while  a  slave,  he  cannot  hold  the  money  a  moment.  It 
instantly  becomes  the  money  of  his  master.  He  can  give  no 
receipt,  nor  release;  nor  can  the  executor  have  credit  for  it  in 
settlement  of  his  administration  account.  When  a  right  is  given 
by  a  master  to  his  slave,  he  is  presumed  to  give  all  the  means  of 
his  enjoyment  of  it.  If  the  will  contain  inconsistent  devises,  or 
bequests,  the  last  must  prevail.     The  legacies  are  not  to  be  paid 
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out  of  the  proceeds  of  the  sales  of  the  negroes  only,  but  out  of 
the  general  fund  to  be  created  by  the  sale  of  the  negroes  and 
other  property,  and  there  was  more  than  enough  to  pay  all  the 
debts  and  legacies,  without  resort  to  the  sale  of  the  negroes. 
1  Thomas'  Co.  Lit.  430  ;  Oatjield  v.  Warmg-,  14  Johns.  192  ;  Hall 
V.  Mullen,  5  Har.  &  Johns.  194  ;  Le  Grand  v.  Darnall,  2  Peters, 
670  ;   Ulrich  v.  Litchfield,  2  Atk.  374. 

Mr.  Bradley,  cojitrd.  There  can  be  no  implication  against  the 
express  language  of  the  will.  The  testator  expressly  manumits 
some  of  his  slaves,  but  directs  these  to  be  sold  to  such  masters  as 
they  should  choose,  and  out  of  the  proceeds  they  were  to  be  paid 
%25  a  piece. 

Mr.  Mennifee,  of  Kentucky,  on  the  same  side.  The  donation 
of  $25  a  piece  to  the  slaves  is  not,  in  law,  a  legacy,  but  a  mere 
benevolence.  This  construction  reconciles  all  the  clauses  of  the 
will.  It  is  manifest  that  the  testator  did  not  intend  to  manumit 
these  slaves ;  but  to  do  them  a  gratuitous  kindness.  So  also  the 
right  given  them  to  choose  their  masters,  was  not  a  legal  right, 
but  a  mere  benevolence  without  a  corresponding  right,  a  gratuity, 
a  direction  to  the  executor. 

The  Court  {nein  con.)  was  of  opinion  that  the  petitioners  were 
not  entitled  to  freedom  under  the  will.  That  an  implied  emanci- 
pation cannot  be  inferred  in  direct  opposition  to  the  express  order 
of  the  testator  to  his  executor  to  sell  them. 


R.  H.  FooTE,  one  of  the  Executors  of  Thomas  Whittington,  v. 
William  Noland. 

If  a  sealed  note  be  given  to  E..  H.  F.,  one  of  the  executors  of  Thomas  Whittington, 
it  is  not  necessary  that  all  the  executors  should  join  in  the  action. 

Debt  on  a  sealed  note  for  860,  payable  to  R.  H.  Foote,  one  of 
the  executors  of  Thomas  Whitington. 

Mr.  R.  J.  Brent,  for  the  defendant,  contended  that  it  is  to  be 
presumed  from  the  face  of  the  note,  that  the  money  belonged  to 
the  estate  of  the  testator  ;  and  that  there  were  other  executors 
who  ought  to  be  joined  as  plaintiffs  ;  and  prayed  the  Court  to  in- 
struct the  jury  that  the  plaintiffs  alone  cannot  recover;  but  that 
all  the  executors  ought  to  join  whether  they  proved  the  will  or  not. 

Mr.  Bradley,  contra,  cited  Biddle  v.  Wilkins,  1  Peters,  686, 
692. 

The  Court  (Thruston,  J.  absent,)  refused. 

Verdict  for  plaintiff.  New  trial  granted,  because  the  verdict 
was  against  the  evidence. 
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United  States,  for  the  use  of  the  Chesapeake  and  Ohio  Canal 
Confipany,  v.  James  Williams. 

An  action  will  not  lie  upon  the  official  bond  of  the  Marshal  of  the  District  of  Colum- 
bia, for  not  returninp;  an  execution,  unless  he  has  been  required  by  rule  of  Court  to 
return  it,  and  has  failed  so  to  do. 

Debt  on  the  official  bond  of  the  Marshal  of  the  District  of 
Columbia.  The  declaration  was  in  the  usual  form  for  the  penalty 
of  $20,000,  with  a  profert  of  the  bond,  the  condition  of  which, 
upon  oyer,  appeared  to  be,  "  that  if  the  said  Henry  Ashton"  (the 
marshal)  "  do  and  shall,  by  himself,  and  his  deputies,  well  and 
faithfully  perform  and  fulfil  all  the  duties  of  the  said  office  of 
marshal  of  the  said  District  of  Columbia,  in  pursuance  of,  and 
according  to,  the  Acts  of  Congress  in  such  case  made  and  pro- 
vided," then  the  obligation  to  be  void,  otherwise  of  full  force  and 
virtue  in  law  ;  dated  February  7,  1831. 

The  defendant  pleaded  general  peformance.  The  plaintiffs 
replied  specially,  setting  forth,  as  breaches  of  the  bond,  that 
sundry  executions,  particularly  described,  being  writs  of  fieri 
facias,  issued  in  favor  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany, against  divers  individuals,  for  divers  sums  of  money ;  and 
averring  as  to  each  execution,  that  it  "  was  delivered  into  the 
hands  of  the  said  Henry  Ashton,  as  marshal  aforesaid ;  that  the 
said  Henry  Ashton  ought  to  have  made  a  true  and  lawful  return 
thereto ;  but  the  plaintiffs  aver  he  wholly  neglected  so  to  do,  and 
that  the  said  judgment  is  still  wholly  unsatisfied  and  unpaid  to 
the  said  company,  contrary  to  the  form  and  effect  of  the  said  con- 
dition of  the  said  writing  obligatory."  To  this  replication  the  de- 
fendant demurred  generally. 

BIr.  Bradley,  for  the  defendant,  contended  that  the  marshal  is 
not  liable  to  an  action  upon  his  bond  for  not  returning  an  execu- 
tion, unless  he  has  been  ruled  by  the  Court  to  return  it,  and 
amerced  for  not  returning  it,  according  to  the  law  of  Maryland, 
1794,  c.  4,  §  1,  which  is  in  force  in  this  county.  That  the  statute 
is  not  cumulative,  but  exclusive.  It  is  the  only  mode  of  proceed- 
ing against  the  marshal ;  and  if  a  rule  is  necessary  to  charge  the 
marshal  ;  «  fortiori  to  charge  the  surety.  The  default  of  the 
marshal  must  be  judicially  ascertained,  to  justify  an  action  upon 
his  bond.  Watson's  Sheriff,  63,  64,  82,  198,  203 ;  2  Inst.  452  ; 
Cheasley  v,  Barnes,  10  East,  73 ;  Alldred  v.  Halliwell,  1  Starkie, 
9o;    The  People  v.  Striker,  18  Johns.  891. 

Mr.  R.  J.  Brent,  contra.  This  question  depends  on  the  27th 
section  of  the  Judiciary  Act  of  1789.  The  oath  of  the  marshal 
makes  it  his  duty  to  make  true  returns  of  all  lawful  precepts  to 
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him  directed  ;  and  the  statute  gives  an  action  upon  the  bond  for 
every  breach  of  his  duty. 

The  Act  of  Maryland,  1794,  c.  54,  is  only  applicable  to  the 
sheriffs  of  Maryland.  1  Com.  Dig.  tit.  Action  for  Misfeasance, 
A.  2,  American  Ed. ;  Hinman  v.  Brees,  13  Johns.  531 ;  McCub- 
bin  V.  Orme,  1  Har.  &  McHenry,  194 ;  Barton  v.  Webb,  8  T.  R. 
459 ;  People  v.  Birdsall,  20  Johns.  298. 

Mr.  Bradley,  in  reply.  No  action  will  lie  against  the  marshal 
for  not  making  the  money,  nor  for  a  false  return,  until  the  execu- 
tion is  returned  ;  nor  for  not  returning  it  until  called  on  by  the 
court  to  return  it,  and  failing  so  to  do,  and  his  default  entered 
upon  the  record.  A^  fieri  facias  is  not  a  returnable  writ.  Wat- 
son's Sheriff,  203.     Moreland  v.  Leigh,  2  Starkie's  Cases,  388. 

The  Court  {nem.  con.)  gave  judgment  for  the  defendant  on 
the  demurrer  ;  upon  the  ground  that  the  marshal  is  not  liable 
upon  his  bond  for  not  returning  ^  fieri  facias,  unless  he  has  been 
called  upon  by  the  court  to  return  it,  and  has  refused. 


W.  G.  W.  White  v.  Clarke  and  Briscoe. 

When  a  decree  for  the  surrender  of  certain  promissory  notes,  and  the  payment  of  a 
certain  sum  of  money  is  affirmed  by  the  Supreme  Court  of  the  United  States,  with 
costs  and  damages  at  the  rate  of  six  per  cent,  per  annum,  and  the  cause  is  remanded 
to  the  Circuit  Court  by  mandate  commanding  that  court  "  that  such  execution  and 
proceedings  be  had  in  the  said  cause  as  according  to  right  and  justice  and  the  laws 
of  the  United  States  ought  to  be  had,  the  said  appeal  notwithstanding ; "  and  the 
Court  thereupon  orders  the  defendants,  without  further  delay  to  bring  the  notes  into 
court  to  be  cancelled,  and  the  sum  of  money  mentioned  in  the  decree  with  interest 
thereon,  and  the  costs  of  this  suit  and  the  costs  in  the  Supreme  Court,  to  be  paid 
to  the  complainant,  the  defendants  cannot  supersede  this  order  to  comply  with  the 
decree  which  had  been  appealed  from,  nor  stay  execution  upon  that  decree  by  con- 
fessing a  judgment  out  of  court,  under  the  Maryland  Act  of  1791,  c.  67,  §  1 ;  more 
than  two  months  having  elapsed  since  the  original  decree  was  rendered. 

The  Court  will  not  issue  an  attachment  upon  a  decree  for  payment  of  money,  but 
will  leave  the  complainant  to  his  remedy  hy  Jieri  facias,  or  ca.  sa. 

The  decree  of  this  Court  in  this  cause,  {ante,  102,)  having  been 
affirmed  by  the  Supreme  Court  of  the  United  States,  at  January 
term,  1838,  with  costs,  and  damages  at  the  rate  of  six  per  cent, 
per  annum;  and  a  mandate  having  been  filed  on  the  6th  of  April, 
1838,  commanding  this  Court  "  that  such  execution  and  proceed- 
ings be  had  in  said  cause,  as  according  to  right  and  justice,  and 
the  laws  of  Ihe  United  States,  ought  to  be  had,  the  said  appeal 
notwithstanding,"  the  Court,  on  the  11th  of  April,  1838,  upon 
the  motion  of  the  complainant's  counsel,  after  reciting  the  decree 
which  had  been  the  subject  of  the  appeal,  and  which  had  been 
affirmed,  and  by  which  the  defendants,  Clarke  and  Briscoe  were 
34* 


402  WASHINGTON. 


White  V.  Clarke  and  Briscoe. 


required  without  delay  lo  bring  into  this  Court  to  be  cancelled, 
certain  promissory  notes  signed  by  the  connplainant,  and  particu- 
larly described  in  the  bill,  and  to  pay  to  the  complainant  the  sum 
of  $1,083.55,  with  interest  from  the  date  of  the  decree,  and  the 
costs  of  this  suit,  passed  an  order  "  that  the  said  defendants, 
Clarke  and  Briscoe,  without  further  delay  bring  the  notes  afore- 
said into  this  Court  lo  be  cancelled,  and  the  said  sum  of  money 
with  interest  thereon,  and  the  costs  of  this  suit,  and  the  sum  of 
,$142.88,  the  complainant's  costs  in  this  suit  in  the  said  Supreme 
Court,  to  be  paid  to  the  said  complainant." 

This  order  was  served  upon  the  defendants  on  the  19th  of 
April,  and  on  the  19th  of  June,  1838,  the  complainant  obtained  a 
rule  upon  the  defendants  to  show  cause  on  Thursday  the  21st  of 
June,  why  an  attachment  should  not  be  issued  against  them  for 
having  failed  to  comply  with  the  order  of  the  Court  of  the  ll'ih  of 
April. 

Upon  the  return  of  the  rule,  the  defendants,  showed,  for  cause, 
the  following  paper  which  they  had  filed  on  the  21st  of  April,  as 
a  supersedeas  to  the  decree. 

"District  of  Columbia,  Washington  county,  to  wit:  You,  Jo- 
seph S.  Clarke  and  Richard  G.  Briscoe,  Waller  Clarke  and 
James  T.  Clarke,  do  confess  judgment  to  William  G.  W.  White, 
for  the  sum  of  one  thousand  and  eighty-three  dollars  and  fifty-five 
cents,  with  interest  from  the  tenth  day  of  June  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  thirty-seven  till  paid,  and 
costs  of  this  suit ;  to  wit,  one  hundred  and  forty-seven  dollars  and 
fifty-eight  cents,  and  one  hundred  and  forty-two  dollars  and 
eighty  cents,  the  costs  in  the  Supreme  Court,  and  the  additional 
cost  thereon,  which  sums  were  recovered  by  the  said  William  G. 
W.  White  against  the  said  Joseph  S.  Clarke  and  Richard  G. 
Briscoe,  on  the  eleventh  day  of  April,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty  eight,  by  a  decree  of  the 
Circuit  Court  of  the  District  of  Columbia,  sitting  as  a  court  of 
equity  for  Washington  county  aforesaid ;  the  said  sums  of  money 
to  be  levied  of  your  bodies,  goods,  and  chattels,  lands  and  tene- 
ments for  the  use  of  the  said  William  G.  W.  White  in  case  the 
said  Joseph  S.  Clarke  and  Richard  G.  Briscoe  shall  not  pay  and 
satisfy  lo  the  said  William  G.  W.  While  the  said  sums  of  money 
so  as  aforesaid  recovered  against  them  with  the  additional  cost 
thereon,  on  the  twenty-first  day  of  October  next. 

"  Taken  and  acknowledged  before  us,  the  subscribers,  two  of 
the  justices  of  the  peace  of  the  United  Stales  of  America,  in  and 
for  the  county  of  Washington  and  district  aforesaid,  this  twenty- 
first  day  of  April,  eighteen  hundred  and  thirty-eight. 

"  W.  Thompson,  J.  P. 
"Clement  T.  Coote,  J.  P." 
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The  notes  were  brought  in  by  the  defendants,  to  be  cancelled. 

Mr.  Hoban,  for  the  defendants,  contended  that  the  order  of 
the  11th  of  April,  1838,  was  a  new  decree,  which  the  defendants 
had  a  right  to  supersede,  under  the  Maryland  Act  of  1791,  c.  67, 
§1. 

Mr.  Marbury  and  Mr.  Key,  for  the  complainant,  contra.  The 
decree  which  was  affirmed  was  passed  on  the  10th  of  June,  1837, 
and  it  is  that  decree  which  the  Supreme  Court  has  commanded 
this  Court  to  execute.  This  Court  cannot  now  reverse  or  alter  it, 
except  to  add  the  costs  according  to  the  mandate. 

The  right  to  supersede  is  limited  to  two  months  after  the  de- 
cree ;  which  two  months  had  long  since  elapsed. 

The  appeal  was  a  supersedeas ;  but  it  was  removed  by  the  de- 
cree of  affirmance  ;  the  complainant  cannot  have  a  second  super- 
sedeas. 

The  Court  (Thruston,  J.,  contra,)  was  of  opinion  that  the 
defendants  could  not  now  supersede  the  decree. 

Mr.  Marbury  then  moved  for  an  attachment ;  but  the  Court 
refused,  and  told  him  he  might  have  a  fieri  facias,  or  ca.  ca. 


Frederick  Barnard  v.  Benjamin  O.  Tayloe. 

Not  guilty  within  three  years,  is  a  good  plea  in  trover. 

Trover  ;  plea,  not  guilty  within  three  years.    General  demurrer. 

Mr.  Hoban,  for  the  defendant,  contended  that  the  plea  should 
have  been  actio  non  accrevit;  and  cited  the  case  of  the  Union 
Bank  v.  Chason,  at  November  term,  1835,  (not  reported)  ;  Dys- 
ter  V.  Batty e,  8  B.  &  A.  448  ;  and  Richmond  v.  Richmond,  3  Hal- 
stead,  55. 

Mr.  Key,  contra,  cited  the  case  of  the  Bank  of  Columbia  v.  Otth 
Administrator,  in  this  Court,  (2  Cranch,  C.  C.  575.)  The  Mary- 
land Act  of  Limitations  of  1715,  and  Evans's  Harris's  Ent.  48. 

The  Court  {iiem.  con.)  overruled  the  demurrer. 


Bank  of  Alexandria  v.  Edward  and  Francis  C.  Dyer. 

The  county  of  Alexandria  in  the  District  of  Columbia,  is  not  beyond  seas,  as  to  the 
county  of  Washington  in  the  same  district. 

Assumpsit  for  money  had  and  received  by  the  defendants  to 
the  plaintiff's  use.  The  defendants  pleaded  non-assumpsit,  and 
the  statute  of  limitations  of  Maryland,  (1715,  c.  23.) 
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The  plaintiffs  replied,  that  at  the  lime  of  making  the  promise 
"  they  were  in  the  county  of  Alexandria  in  the  District  of  Colum- 
bia, beyond  the  seas,  and  so  in  the  county  of  Alexandria,  beyond 
the  seas,  remained  and  continued  until  the  day  of  the  impelration 
of  the  original  writ  aforesaid,  to  wit,  at  Washington  county  afore- 
said ;  and  this  they  are  ready  to  verify,"  &c. 

To  this  replication  the  defendants  demurred. 

Mr.  R.  S.  Coxe,  for  the  plaintiffs.  Alexandria  county  and 
Washington  county,  are  governed  by  different  laws ;  as  much  so 
as  Virginia  and  Maryland.  This  point  has  always  been  so 
decided  by  this  Court,  in  the  removal  of  slaves  from  one  county 
to  the  other.  When  two  places  are  under  different  sovereignties, 
they  are  beyond  seas  as  to  each  other. 

The  laws  of  Alexandria  and  Washington  are  derived  from 
different  sovereignties;  and  those  laws  are  specially  continued  in 
force  in  the  respective  counties,  by  the  Act  of  Congress  of  the 
27th  of  February,  1801,  [2  Stat,  at  Large,  103.]  Shelby  v.  Guy, 
11  Wheat.  361. 

Mr.  W.  L.  Brent,  contra.  The  savings  in  the  statute  do  not 
apply  to  a  bank ;  such  as  non-age,  coverture,  and  imprisonment. 
A  bank  has  no  residence.  The  replication  merely  says  that  the 
plaintiffs  were  in  Alexandria  county  when  the  promise  was 
made. 

Mr.  Bradley,  on  the  same  side.  The  judicial  jurisdiction  of  the 
two  counties  is  the  same ;  and  by  the  Act  of  Congress  of  the  24th 
of  June,  1812,  §  5,  [2  Stat,  at  Large,  755,]  executions  may  be 
served  in  either  county.  Scotland  is  not  beyond  seas  in  respect 
to  England.  Byles  on  Limitation,  193 ;  LeRoy  v.  Crowninshield, 
2  Mason,  151. 

Mr.  Coxe,  in  reply.  If  this  case  had  happened  before  the  27th 
of  February,  1801,  the  replication  would  have  been  good.  The 
Act  of  Congress  of  that  date  continues  the  laws  of  the  two  coun- 
ties as  they  were  before  ;  if  so,  the  plaintiffs  have  the  same  rights 
as  if  the  jurisdiction  had  not  been  changed.  If  the  replication 
was  good  before  1801,  it  is  good  now.  It  is  no  objection  that 
the  bank  cannot  have  the  benefit  of  all  the  exceptions  of  the  sta- 
tute ;  and  it  is  no  reason  that  the  bank  cannot  have  the  benefit  of 
some,  because  it  cannot  have  the  benefit  of  all.  A  corporation 
has  a  residence,  a  commorancy.  United  States  v.  Amedy,  11 
Wheat.  392.  The  lex  fori  is  the  rule.  If  it  depend  upon  the 
jurisdiction  of  the  country,  "beyond  seas"  could  not  be  pleaded 
in  any  of  the  circuit  courts  of  the  United  States,  when  the  plain- 
tiff resided  in  a  different  State.  Upon  a  cession  of  territory,  the 
laws  remain  until  changed  by  the  new  sovereign. 

The  Court  (Morsell,  J.,  contra,)  sustained  the  demurrer  ; 
being  of  opinion  that  the  replication  was  insufficient. 
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Owen  Connolly  v.  Thomas  J.  Belt  and  Raphael  Semmes  ;  and 
Thomas  J.  Belt  v.  John  Pickerell,  Raphael  Semmes,  and 
Owen  Connolly. 

If  the  property  of  a  debtor  be  sold  under  a  deed  of  trust,  to  a  greater  amount  than 
the  debt,  the  surplus  cannot  be  enjoined  and  stayed,  in  the  hands  of  the  trustee,  to 
answer  damages  which  the  plaintiff  may  recover  against  the  debtor  at  law,  for  not 
delivering  up  the  possession  of  the  property  according  to  his  agreement,  unless  the 
debtor  is  insolvent. 

If  the  terms  of  a  deed  of  trust  be,  that  if  the  debt  be  not  paid  at  the  time  appointed, 
the  trustee  shall  sell  the  property;  and  it  be  sold  accordingly  ;  the  sale  will  not  be 
set  aside  because  a  sale  of  part  of  the  property  would  have  been  sufficient  to  raise 
the  money,  especially  if  the  property  consist  of  a  single  lot  of  ground,  and  there 
are  subsequent  incumbrancers  who  agree  that  the  whole  shall  be  sold. 

The  trustee,  in  such  case,  cannot  sell  a  part  only,  without  the  consent  of  all  parties 
concerned. 

A  sale  made  by  an  agent  of  the  trustee,  according  to  the  terms  and  conditions,  and  at 
the  time  and  place  prescribed,  is  a  sale  by  the  trustee ;  there  being  no  law  requiring 
him  to  be  personally  present  at  the  auction. 

A  complainant  is  not  entitled,  under  the  prayer  for  general  relief,  to  a  decree  incon- 
sistent with  his  own  statement  in  his  bill. 

The  relief  granted  must  always  be  consistent  with  the  allegations  in  the  bill. 

If  the  complainant  cannot  support  his  bill  upon  the  grounds  which  he  has  assumed, 
the  bill  must  be  dismissed. 

These  causes  were  heard  together,  on  the  bills,  answers,  gene- 
ral replications,  and  evidence. 

Mr.  R.  S.  Coxe  and  Mr.  Jones,  for  Thomas  J.  Belt,  contended, 
that  the  sale  made  under  Belt's  deed  of  trust,  was  void,  and  ought 
to  be  set  aside,  because, 

1.  The  trustee  was  not  personally  present  at  the  sale. 

2.  That  the  whole  lot  was  sold,  when  the  sale  of  a  part  only 
would  have  been  sufficient  to  pay  the  debt  due  to  Pickerell  under 
the  deed  of  trust. 

3.  That  it  was  sold  for  $1,620,  when  the  price  limited  by  con- 
ent  of  the  creditors  was  $1,800. 

In  support  of  the  1st  objection,  Mr.  Coxe  cited  the  case  of 
Heyer  v.  Deaves,  2  Johns.  Ch.  Ca.  154,  and  in  support  of  the 
second  he  cited  the  case  of  Delabig-arre  v.  Bush,  2  Johns.  490. 

Mr.  C.  Coxe  was  of  counsel  for  the  other  parties. 

The  case  is  fully  stated  in  the  opinion  of  the  Court,  which  was 
delivered  by  Cranch,  C.  J.,  (Thruston,  J.,  absent.) 

The  bill  of  Owen  Connolly  states  that  he  purchased  lot  No.  3, 
in  square  No.  403,  in  Washington,  at  a  sale  made  by  Raphael 
Semmes  under  a  deed  of  trust  from  Thomas  J.  Belt  to  the  said 
Raphael  Semmes,  to  secure  a  debt  due  to  John  Pickerell,  from 
whom  Belt  had  purchased  the  lot.  That  by  the  deed  of  trust,  it 
was  the  duty  of  the  trustee,  in  a  certain  event,  "  to  sell  the  pre- 
mises at  public  auction,  after  giving  twenty  days  notice,  at  such 
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time  and  place,  and  upon  such  terms  and  conditions  as  the  said 
trustee  shall  deem  most  for  the  interest  of  all  parlies  concerned  in 
said  sale.  That  he  sold  accordingly  with  the  assent  of  Belt,  who 
promised  to  deliver  up  possession  of  the  premises  to  the  plaintiff 
on  the  1st  of  February  thereafter,  on  the  faith  of  which  the  plain- 
tiff paid  the  purchase-money,  $1,620 ;  but  Belt  refused  to  deliver 
up  the  possession ;  whereupon  the  plaintiff  brought  his  action  at 
law  for  damages  for  not  delivering  possession  according  to  his 
promise  ;  and  also  an  ejectment,  in  the  name  of  Raphael  Semmes, 
the  trustee,  to  recover  the  possession.  That  there  will  be  a  sur- 
plus of  purchase-money  in  the  hands  of  the  trustee,  after  paying 
all  liens  and  expenses,  of  from  $360  to  $400,  payable  to  Belt. 
The  bill  suggests  his  insolvency,  and  prays  for  an  injunction  to 
stay  that  surplus  in  the  hands  of  the  trustee,  to  satisfy  the  damages 
and  costs  which  the  plaintiff  may  recover  in  his  action  at  law, 
and  for  general  relief. 

The  main  object  of  this  bill,  and  the  relief  prayed,  is  to  stay 
the  surplus  in  the  hands  of  the  trustee,  to  meet  those  damages 
and  costs ;  and  I  do  not  see  that  any  other  relief  can  be  granted 
upon  the  bill ;  and  even  that  relief  depends  upon  the  insolvency 
of  Belt;  for  upon  no  other  ground  can  the  Court  be  justified  in 
detaining  it  from  him. 

The  answer  of  Belt  positively  denies  his  insolvency  ;  and  this 
answer,  being  responsive  to  the  allegation  of  the  bill,  must  be 
taken  to  be  true,  and  thus  lakes  away  all  ground  of  relief.  Doctor 
Dawes,  indeed,  says  in  his  deposition,  that  he  believes  that  the 
pecuniary  circumstances  of  Belt  were  bad  at  the  time  of  the  sale. 
He  had  two  small  judgments  against  him,  which  were  unpaid. 
But  this  evidence  is  not  sufficient  to  rebut  the  positive  denial  in 
the  answer. 

The  answer,  it  is  true,  denies  the  validity  of  the  sale,  because 
made  for  less  than  the  price  limited  by  the  verbal  agreement  at  the 
time  of  sale.  But  this  is  unimportant,  as  the  plaintiff  does  not 
seek  to  have  his  purchase  confirmed.  His  complaint  is,  that  Belt 
will  not  surrender  the  possession ;  but  for  this  he  has  sought  his 
remedy  in  another  forum,  in  a  court  of  law,  and  therefore  cannot 
now  ask  it  in  equity.  If  the  plaintiff  recovers  judgment  for  his 
damages  and  costs  at  law,  the  law  is  competent  to  enforce  it. 
The  only  equity  in  the  bill,  is  the  supposed  insolvency  of  Belt, 
and  that  is  denied  in  the  answer,  and  not  supported  by  sufficient 
evidence.  I  think,  therefore,  that  this  bill  of  Connolly  against 
Bell  and  Semmes  should  be  dismissed. 

Tlie  cross-bill  of  Belt  v.  Pickerell,  Semmes,  and  Connolly,  seeks 
to  avoid  the  sale  to  Connolly, 

1.  Because  the  conditions  of  said  deed  of  trust  were  not  com- 
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plied  with,  "  inasmuch  as  the  property  was  not  offered  for  sale  at 
such  time  and  place,  and  upon  such  terms  and  conditions,  as  the 
trustee  thought  most  advantageous  to  all  parties  concerned." 

This  averment  is  directly  and  positively  denied  by  the  answer 
of  the  trustee,  and  this  denial  being  responsive  to  the  allegation 
in  the  bill,  is  evidence. 

2.  Because  the  whole  lot  was  sold,  when  a  part  would  have 
satisfied  this  incumbrance  of  Pickerell's ;  and  although  he  was 
requested  to  offer  the  corner  division  of  the  lot  for  sale  to  satisfy 
his  lien. 

The  fact  that  a  proposition  was  made  by  the  friends  of  Mr. 
Belt  to  Mr.  Pickerell,  to  sell  only  a  part  of  the  lot,  seems  to  be 
supported  ;  and  also  that  a  sale  of  that  part  of  the  lot  would  have 
produced  money  enough  to  satisfy  the  claim  of  Mr.  Pickerell ; 
but  it  is  evident  that  the  subsequent  incumbrancers  would  have 
proceeded  against  the  residue  of  the  lot,  at  an  increased  expense; 
and  it  is  very  doubtful  whether  it  would  have  produced  as  good  .a 
price,  thus  divided,  as  if  sold  entire.  There  was  no  obligation 
upon  the  trustee  thus  to  divide  it ;  nor  had  he  authority  so  to  do, 
without  the  consent  of  all  who  were  interested  in  the  property, 
including  the  subsequent  incumbrancers.  His  duty,  under  the 
deed  of  trust,  was  to  sell  "  the  premises,"  not  a  part  of  the  pre- 
mises. 

The  case  of  Delabigarre  v.  Bush^  2  Johns.  490,  was  upon  a 
common  mortgage,  and  one  of  the  questions  was,  whether  the 
Court,  in  the  exercise  of  its  equitable  jurisdiction,  upon  the  fore- 
closure of  the  mortgage,  should  order  the  whole  of  the  mortgaged 
premises  to  be  sold,  or  only  so  much  as  should  satisfy  the  mort- 
gage debt. 

The  premises  consisted  of  two  farms,  the  property  of  the  mort- 
gagor, and  sundry  city  lots,  the  property  of  his  wife.  The  Court 
decided  that  it  was  not  "  a  matter  of  course  to  order  a  sale  of  all 
the  mortgaged  premises."  "  That  there  can,  perhaps,  be  no 
general  rule  upon  the  subject ;  each  case  must  depend  upon  its 
own  circumstances."  Considering  that  a  sale  of  the  whole  of  the 
mortgaged  premises  might  materially  injure  the  wife  of  the  mort- 
gagor, by  converting  her  real  estate  into  personal,  whereby,  if  not 
necessary  to  pay  the  debt,  it  would  become  the  absolute  property 
of  her  husband,  the  Court  of  Errors  reversed  the  decree  for  the 
sale  of  the  whole,  and  ordered  the  husband's  property  to  be  first 
sold  ;  and  if  that  should  not  be  sufficient,  then  so  much  of  the 
wife's  as  should  be  necessary. 

The  present  case  is  not  that  of  a  common  mortgage,  but  a  deed 
of  trust,  where  the  trustee  is  bound  to  pursue  his  powers  strictly ; 
and  although  a  court  of  equity  would  probably  sanction  a  sale  of 
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part  only,  yet  the  deed  of  trust  itself  authorizes  and  requires  the 
trustee  to  sell  "  the  premises  ;  "  and  where  there  was  a  contest  be- 
tween the  cestuis  que  trust  whether  he  should  sell  the  whole,  or  a 
part  only,  his  safest  course,  perhaps,  was  to  sell  the  whole,  espe- 
cially as  it  consisted  of  a  single  lot.  His  refusal  to  yield  to  the 
wishes  of  the  debtor  in  that  respect,  contrary  to  those  of  the  cre- 
ditor and  subsequent  incumbrancers,  cannot  make  the  sale  void 
as  against  the  purchaser,  who  had  nothing  to  do  with  that  ques- 
tion, and  who  was  encouraged  to  bid,  by  the  debtor  himself. 

3.  The  third  ground  for  avoiding  the  sale,  as  urged  by  Mr. 
Belt,  in  his  cross-bill,  is,  that  it  was  agreed  on  the  day  of  sale, 
that  the  property  should  not  be  sold  under  $1,800,  but  it  was 
knocked  off  to  Connolly  at  ^1,620. 

But  this  allegation  is  not  sustained  by  the  evidence,  and  the 
objection  therefore  fails. 

Another  objection  was  made  in  the  argument,  but  not  suggested 
in  the  bill,  namely,  that  the  sale  was  void  because  the  trustee,  Mr. 
Semmes,  was  not  personally  present.  This  objection  was  not 
made  at  the  sale.  In  support  of  it,  the  case  of  Heyer  v.  Deaves, 
2  Johns.  Ch.  Rep.  154,  was  cited.  That  was  a  sale  of  mortgaged 
premises,  made  under  a  decree  of  the  Court  of  Chancery  of  New 
York,  in  the  absence  of  a  master,  who,  being  sick,  did  not  attend, 
but  deputed  a  competent  agent,  who  attended  and  sold  the  land. 

The  statute  of  that  State  requires  "  that  all  sales  of  mortgaged 
premises,  under  a  decree,  shall  be  made  by  a  master."  The 
Chancellor  says:  "  The  statute  intended  that  such  sales  should  be 
under  the  immediate  direction  of  a  known  and  responsible  public 
officer.  An  under,  or  deputy-master,  is  not  an  officer  known  in 
law."  Neither  that  statute  nor  that  case  is  applicable  to  the  pre- 
sent case,  which  is  a  sale  under  a  common  deed  of  trust.  The 
time,  place,  terms,  and  conditions,  were  such  as  were  deemed  by 
the  trustee  most  for  the  interest  of  all  the  parties  concerned  in  the 
said  sale,  as  appears  by  the  answer  of  the  trustee  ;  and  a  sale 
made  by  an  agent  of  the  trustee,  according  to  the  terms  and  con- 
ditions, and  at  the  time  and  place  prescribed,  is  a  sale  by  the  trus- 
tee, there  being  no  law  requiring  him  to  be  personally  present  at 
the  auction. 

No  objection  having  been  made  by  Mr.  Belt,  or  his  friends,  on 
account  of  the  absence  of  Mr.  Semmes,  the  trustee,  who  was 
represented  by  Mr.  C.  Cox,  as  his  agent,  at  the  sale,  and  their 
suftering  the  sale  to  go  on,  is,  I  think,  a  waiver  of  the  objection  ;  it 
would  have  been  otherwise  valid.  But  the  objection,  in  itself,  is 
of  no  avail. 

If  the  sale  was  valid,  it  is  not  important  in  this  suit  to  inquire 
how  the  trustee  has  applied  the  purchase-money.     The  bill  seeks 
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to  avoid  the  sale  altogether,  and  does  not  ask  for  a  decree  for  the 
surplus  money  in  the  hands  of  the  trustee  ;  and  the  plaintiff  is  not 
entitled  to  such  a  decree  under  the  prayer  for  general  relief;  for 
it  would  be  inconsistent  with  his  own  statement  of  his  case.  The 
relief  granted  must  always  be  consistent  with  the  allegations  of 
the  bill.  If  the  sale  was  void,  as  the  plaintiff  contends,  he  is  not 
entitled  tojiny  part  of  the  proceeds  of  the  sale ;  and  if  he  cannot 
support  his  bill  upon  the  grounds  which  he  has  assumed,  it  must 
be  dismissed. 

Upon  the  whole,  I  think  both  bills  must  be  dismissed. 

MoRSELL,  J.,  concurred. 


Negro  George  Coots  v.  Mary  Morton's  Executor. 

The  petitioner  claimed  freedom  under  the  following  clause  of  the  testatrix's  will :  "  I 
will  that  George,  if  he  behaves  well  until  the  year  1837,  and  continues  to  hire  for 
good  wages,  shall,  at  the  end  of  that  year,  be  free."  Held,  that  it  was  competent  for 
the  defendant  to  show,  that  the  petitioner  did  not  behave  well,  &c.,  but  ran  away. 

Petition  for  freedom  under  the  following  clause  of  Mary  Mor- 
ton's will :  "I  will  that  George,  if  he  behaves  well  until  the  year 
1837,  and  continues  to  hire  for  good  wages,  shall,  at  the  end  of 
that  year,  be  free." 

Mr.  Marburp,  for  the  defendant,  offered  evidence  to  prove  that 
the  petitioner  ran  away,  and  that  the  defendant  had  to  expend 
two  hundred  dollars  to  get  him  back  again. 

Mr.  Dandridge  and  Mr.  Bradley,  for  the  petitioner,  contended 
that  the  condition  was  only  in  terror  em,  and  objected  to  the  evi- 
dence. 

But  the  Court  [nem.  con.)  overruled  the  objection,  considering 
the  good  behavior  as  a  condition  precedent. 

Verdict  for  the  petitioner. 


Middleton's  Lessee  v.  Rezin  Sinclair. 

In  1823,  the  Commissioner  of  the  Public  Buildings  in  Washington  had  authority  to 
take  the  acknowledgment  of  deeds  of  land  in  Washington  county. 

A  purchaser  under  an  execution  against  the  grantor  has  a  right  to  show  the  deed  to 
be  fraudulent  as  to  the  creditor  under  whose  execution  he  purchased.  Although 
there  is  a  variance,  in  some  respects,  in  the  description  of  the  land  in  the  two  deeds, 
they  may  be  given  in  evidence  to  the  jury,  who  may  decide  the  question  of  identity. 

A  conveyance  to  his  son,  by  a  father,  of  all  his  estate  and  effects,  while  indebted,  and 
continuing  in  possession  after  the  conveyance,  is  evidence  of  intent  to  hinder,  delay, 
and  defraud  his  creditors. 

Ejectment  for  land  in  the  county  of  Washington,  D.  C.     The 
vol.  v.  35 
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plaintiff  offered  in  evidence  a  deed  from  Smalhvood  C.  Middle- 
ton  to  his  son  Samuel  Middlelon,  under  whom  the  lessors  of  the 
plaintiff  claimed  title.  This  deed  was  dated  February  24th,  1823, 
and  acknowledged  before  Mr.  Elgar,  the  commissioner  of  the 
public  buildings,  who  succeeded  to  the  office  of  superintendent, 
who  succeeded  to  the  office  of  the  commissioners  appointed  under 
the  Act  of  Congress  of  the  16th  of  July,  1790,  [1  Stat,  at  Large, 
130,]  who  were  severally  authorized  to  take  such  acknowledg- 
ments, by  the  Maryland  Act  of  1791,  c.  45,  §§  7  and  8.  When 
the  board  of  commissioners  was  dissolved  by  the  Act  of  Congress 
of  1st  of  May,  1802,  [2  Stat,  at  Large,  175,]  entitled  "An  Act  to 
abolish  the  board  of  commissioners  in  the  city  of  Washington, 
and  for  other  purposes,"  the  office  of  superintendent  was  created, 
to  whom  was  transferred  all  the  powers  of  the  commissioners,  and 
by  the  Act  of  the  29th  of  April,  1816,  c.  150,  §§  2  and  5,  [3  Stat, 
at  large,  324,]  the  office  of  superintendent  was  abolished  and  that 
of  Commissioner  was  established,  to  whom  were  transferred  all 
the  duties  of  the  old  board  of  commissioners,  and  of  the  superin- 
tendent. 

Mr.  Morfit  and  Mr.  Key^  for  the  defendant,  objected  to  the 
admission  of  the  deed  in  evidence,  and  contended  that  the  com- 
missioner for  the  public  buildings  had  no  authority  to  take  the 
acknowledgment ;  that  he  succeeded  only  to  the  powers  of  the 
commissioners  as  a  board,  and  not  to  any  powers  given  to  the 
commissioners  severally.  The  Maryland  Act  of  1791,  c.  45,  §  8, 
says,  "  That  acknowledgments  of  deeds  "  "  made  before  and  cer- 
tified by  either  of  the  commissioners,  shall  be  effectual."  The 
Act  of  Congress  of  the  1st  of  May,  1802,  §  2,  [2  Stat,  at  Large, 
175,]  says,  "And  the  said  superintendent  is  hereby  invested  with 
all  powers,  and  shall  hereafter  perform  all  duties  which  the  said 
commissioners  are  now  vested  with,  or  are  required  to  perform, 
by,  or  in  virtue  of  any  act  of  Congress,  or  any  act  of  the  General 
Assembly  of  Maryland,  or  any  deed  or  deeds  of  trust  from  the 
original  proprietors  of  the  lots  in  the  said  city,  or  in  any  other 
manner  whatsoever."  And  by  the  second  section  of  the  Act  of 
Congress  of  the  29th  of  April,  1816,  c.  150,  [3  Stat,  at  Large, 
324,]  it  is  enacted  that  the  Commissioner  of  the  Public  Buildings 
"  shall  perform  all  the  duties  with  which  the  said  three  commis- 
sioners "  (appointed  under  the  Act  of  16lh  of  July,  1790,)  "  were 
charged  ;  "  and  by  the  5lh  section  of  the  same  act  of  29ih  April, 
1816,  it  is  enacted  that  the  duties  of  the  office  of  superintendent 
thereby  abolished  "  shall  be  performed  by  the  commissioner  to  be 
appointed  by  virtue  of  this  act." 

The  commissioner,  therefore,  had  only  the  powers  given  to  the 
first  commissioners  as  a  board. 


MARCH  TERM,  1838.  411 

Middleton's  Lessee  v.  Sinclair. 

The  Court,  however,  (Thruston,  J.,  absent,)  overruled  the 
objection,  and  said  that  the  point  was  settled  in  the  case  of  Pellz 
V.  Clarke,  in  this  Court  at  May  term,  1826,  (2  Cranch,  C.  C.  703,) 
and  they  were  not  disposed  to  disturb  that  decision. 

3Ir.  Bradley,  for  the  plaintiff,  then  contended,  that  the  defend- 
ant, being  neither  a  creditor  of  Smallwood  C.  Middleton,  the 
grantor,  nor  a  subsequent  purchaser  from  him,  was  not  competent 
to  object  to  the  validity  of  the  deed  as  being  fraudulent ;  for,  if 
fraudulent,  it  is  so  only  as  to  creditors  and  subsequent  purchasers. 

But  the  Court  (Thruston,  J.,  absent,)  overruled  the  objection ; 
because  the  defendant  does  not  claim  in  the  character  of  a  subse- 
quent purchaser;  but  claims  under  a  judgment  and  execution  in 
favor  of  a  creditor  who  had  furnished  materials  for  a  building 
erected  upon  the  land  in  dispute  before  the  date  of  the  deed  ;  and 
if  the  deed  was  void  as  to  that  creditor  the  sale  under  the  execu- 
tion was  valid,  and  the  defendant,  who  claims  under  that  sale  has 
a  good  title. 

The  defendant,  in  order  to  show  his  right  as  a  creditor,  or  as 
claiming  under  a  creditor,  offered  in  evidence  a  judgment,  Jieri 
facias,  and  sale  in  1827,  in  an  action  by  King  and  Langley  against 
the  grantor,  Smallwood  C.  Middleton,  and  that  the  cause  of  ac- 
tion originated  before  the  date  of  the  deed.  That  the  land  was 
sold  under  ihe  fieri  facias  to  one  C.  King,  who  conveyed  to  a  Mrs. 
Bryan,  under  whom  the  defendant  claims  title. 

The  description  of  the  land  in  the  deed  from  the  marshal  dif- 
fers, in  some  respects,  from  that  in  the  deed  from  S.  C.  Middleton 
to  his  son  in  1823 ;  the  beginning,  however,  is  the  same. 

Mr.  Bradley  objected  to  that  evidence  on  account  of  this  differ- 
ence in  the  description  of  the  land. 

But  the  Court  {nem.  con.)  permitted  the  evidence  to  go  to  the 

jury- 

Mr.  Key,  for  the  defendant,  then  prayed  the  Court  to  instruct 
the  jury,  that  if  they  should  believe  from  the  evidence  that  the 
said  S.  C.  Middleton  at  the  date  of  the  said  deed  to  his  son  was 
indebted  to  the  said  King  and  Langley,  and  that  after  the  said 
deed  he  continued  in  possession  of  all  the  property  mentioned  in 
the  said  deed  until  the  said  sale  under  the  said  execution  of  King 
and  Langley,  and  the  said  purchase  by  Mrs.  Bryan  as  aforesaid, 
and  that  he  had  no  other  property ;  then  such  indebtedness,  and 
such  continuing  in  possession,  is  evidence  of  the  said  deed's  being 
made  by  the  said  S.  C.  Middleton  to  his  son,  with  intent  to  hin- 
der, delay,  and  defraud  his  creditors ;  and  that  upon  the  said  evi- 
dence of  such  intent,  if  believed  by  the  jury,  the  plaintiff  is  not 
entitled  to  recover  in  this  action. 

And  the  Court  {nem.  con.)  so  instructed  them ;  and  also  at  the 
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prayer  of  Mr.  Bradley,  for  the  plaintiff,  further  instructed  them, 
that  if  from  the  evidence  they  should  be  of  opinion  that  the  said 
deed  was  made  bona  fide^  and  without  any  intent  to  defeat  or 
defraud  the  creditors  of  the  said  S.  C.  Middleton,  and  for  a  valu- 
able consideration  ;  and  the  said  Samuel  Middleton,  (the  son)  was 
jointly  in  possession  of  the  said  land,  with  the  said  Smallwood  C. 
Middleton  after  the  making  of  the  said  deed,  then  the  plaintiffs 
are  entitled  to  recover. 
Verdict  for  the  defendant. 


United  States  v.  Henry  Beerman. 

If  the  goods  of  several  persons  are  stolen  at  the  same  time,  the  stealing  of  each  per- 
son's goods  constitutes  a  distinct  offence,  and  may  be  the  subject  of  a  distinct  and 
separate  indictment ;  but  they  may  be  joined  in  one  indictment ;  and  whether  they 
shall  be  prosecuted  jointly  or  separately,  is  properly  left  to  the  discretion  of  the 
Attorney  of  the  United  States. 

The  grand  jury  found  five  separate  indictments  against  the 
defendant  for  larceny  in  stealing  the  goods  of  five  different  per- 
sons ;  the  property  stolen  being  in  each  case,  of  the  value  of  five 
dollars  and  upwards. 

In  each  indictment  the  offence  was  stated  to  have  been  com- 
mitted on  the  4th  of  March,  1838. 

On  the  5th  of  April,  the  defendant  was  found  guilty  in  each 
case;  and  on  the  21st  of  April,  the  Court  sentenced  him  to  the 
penitentiary  for  one  year  in  each  case. 

Thruston,  J.,  concurred  in  the  judgment  in  the  first  of  the  five 
cases,  but  dissented  in  the  other  four  cases ;  and  on  the  30th  of 
April,  read  in  court,  and  directed  the  clerk  with  the  leave  of  the 
court  to  file  the  following  opinion  : 

In  this  case,  the  traverser  is  convicted  on  five  separate  indict- 
ments, for  stealing  certain  articles  of  clothing  from  a  boarding- 
house  on  Pennsylvania  Avenue,  belonging  to  sundry  boarders  in 
that  house. 

Upon  these  several  indictments  the  majority  of  the  court  sen- 
tenced the  convict  to  five  years'  imprisonment  in  the  penitentiary 
in  this  district,  to  hard  labor,  &c.,  in  pursuance  of  the  Act  of 
Congress,  in  such  cases  made  and  provided  ;  that  is  to  say,  for 
one  year  on  each  several  indictment.  I  concurred  in  the  first 
sentence  only,  and  refused  to  concur  in  the  other  four  sentences, 
because,  from  the  evidence  on  the  trial  of  the  several  indictments, 
it  seemed  to  me  that  although  the  goods  stolen  belonged  to  five 
difl'erent  persons,  it  appeared  they  were  all  taken  at  one  and  the 
same  time  ;  or,  at  least,  that  there  was  no  evidence  that  they  were 
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taken  at  several  limes,  and  not  at  the  same  time ;  and  the  said 
five  indictments  charge  the  goods  to  be  all  taken  on  the  same 
day. 

Now  the  grounds  of  my  refusal  to  concur  with  the  Court  in 
more  than  one  sentence  against  the  convict,  are  the  following  : 

1.  That  the  common  law  of  England  being  adopted  by  the 
Slate  of  Maryland,  and  declared  in  the  3d  article  of  the  Bill  of 
Rights  to  be  the  law  of  Maryland,  it  is  a  well  established  maxim 
of  that  law  that  "  Nemo  debet  bis  puniri  pro  eodem  delicto." 

2.  That  the  stealing  of  goods,  at  one  and  the  same  time,  be- 
longing to  different  persons,  is  but  one  act  of  larceny. 

3.  That  the  penitentiary  law  affixes  to  larceny  of  money,  goods, 
&c.  above  the  value  of  $5,  the  maximum  punishment  of  only  three 
years  confinement  in  the  penitentiary. 

4.  That  this  Court  has  decided,  in  the  case  of  The   United 

Stales  V. ,  a  colored  woman,  who  stole  two  articles,  namely, 

a  coat  from  one  scholar,  and  another  garment  from  another 
scholar  at  Holbrook's  school,  in  Alexandria,  and  both  charged  in 
the  same  indictment,  that  the  indictment  was  good,  and  actually 
sentenced  the  woman  to  the  penitentiary  for  three  years  upon  a 
conviction  on  the  said  indictment. 

5.  Then,  if  the  goods,  stolen  at  one  time,  belong  to  different 
persons,  this  Court  has  settled  the  law,  that  it  is  but  one  offence, 
and  that  such  indictment,  charging  the  goods  stolen  to  belong  to 
different  persons,  is  good. 

6.  If  so,  then,  where  the  goods  stolen  at  one  time,  belong  to 
different  persons,  one  indictment  is  sufficient ;  and  if  one  is  suffi- 
cient, to  harass  and  oppress  the  accused  with  more  than  one  is 
oppressive  and  vindictive,  and  against  the  maxim  above  quoted, 
and  against  common  justice  and  common  sense. 

1st.  As  to  the  first  grounds  of  reasons  for  dissenting  from  the 
Court ;  the  common  law  as  well  as  the  Bill  of  Rights  of  Maryland, 
and  the  Constitution  of  the  United  States,  have  carefully  protected 
the  personal  liberty  of  the  citizens,  by  many  provisions,  too  obvious 
and  familiar  to  require  specification  ;  and  the  Constitution  of  the 
United  States,  moreover,  especially  protects  the  citizens  against 
"  cruel  and  unusual  punishments,"  and  the  common  law  against 
a  double  punishment  for  the  same  offence. 

2dly.  That  the  stealing  of  goods,  at  one  and  the  same  time, 
although  the  property  of  different  persons,  is  but  one  act  of  lar- 
ceny, and  subjects  the  offender  to  but  one  punishment.  To  make 
it  a  distinct  larceny  for  each  owner  of  the  stolen  goods,  is  a  mere 
technical  rule,  totally  repugnant  to  the  words  and  spirit  of  the 
penitentiary  act,  against  common  sense  and  common  juslice,  and 
35* 
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against  the  foregoing  maxim  of  the  common  law,  the  Bill  of 
Rights  of  Maryland,  and  the  Constitution  of  the  United  States. 

What  is  an  act  of  larceny  ?  When  the  larcener  contemplates 
the  commission  of  a  theft  to  the  extent  of  the  theft  actually  com- 
mitted and  proved,  no  matter  how  many  persons  the  stolen  goods 
may  belong  to,  it  is  the  consummation  of  a  single  intent  only  ;  as 
in  the  case  of  tried  in  this  Court,  and  convicted 

and  punished  for  four  separate  larcenies,  merely  because  lae 
goods,  valued  at  ^20,  were  the  property  of  four  different  persons  ; 
the  case  was,  he  went  into  a' gentleman's  house,  on  the  night  of  a 
party  there,  snatched  up  a  bundle  of  cloaks,  hats,  &c.,  and  for 
this  he  was  punished  with  three  years'  confinement  in  the  peni- 
tentiary, and  some  time  also  in  the  common  jail,  because  one  of 
the  articles  stolen  was  under  the  value  of  ^5  ;  thus  receiving  four 
distinct  and  separate  punishments  for  one  act  of  larceny.  It  is 
true  he  was  confined  in  the  penitentiary  for  only  three  years, 
which  is  the  maximum  of  punishment  for  one  single  offence ;  but 
the  court,  with  the  sense  they  entertained  of  the  character  of  the 
offences,  might  have  sentenced  him  for  nine  years  to  the  peniten- 
tiary ;  but  even  in  inflicting  the  minimum  confinement  for  larceny 
of  three  years  confinement  only,  they  did  not  exceed  their  power,  if 
viewed  as  one  act  of  larceny  only,  still  the  conviction  and  sentence 
as  for  a  fourth  offence  of  larceny  to  the  common  jail  for  a  certain 
period  (one  month,  as  far  as  my  recollection  serves,)  did  exceed 
the  measure  of  punishment  allowed  by  law,  according  to  my  view 
of  the  case,  in  deeming  the  stealing  of  goods  in  one  act  and  at 
one  time  as  only  a  single  larceny,  no  matter  how  many  proprietors 
there  might  have  been  of  the  goods  stolen  ;  but  to  illustrate  further 
my  sense  of  the  distinction  between  what  constitutes  a  single 
larceny  and  many  larcenies  committed  by  the  same  person,  I 
argue  in  this  way  :  if  a  thief  contemplates  stealing  certain  goods 
belonging  to  dift'erent  persons,  and  carries  his  intent  into  execu- 
tion, at  one  and  the  same  time,  or  at  least,  by  one  continuous 
operation,  it  is  but  one  offence,  and  subject  to  but  one  punish- 
ment. For  instance,  take  the  case  of  the  party,  the  subject  of 
this  opinion,  the  German  ;  he  stole  sundry  articles  of  clothing 
from   the   boarders  at  boarding-house,  belonging  to 

different  persons,  the  whole  together  to  the  value  of  some  sixty  or 
seventy  dollars.  Did  he  take  these  articles  at  one  time,  or  by  one 
continuous  operation,  and  pursuant  to  one  preconceived  intent,  or 
at  different  times,  and  in  pursuance  of  separate  and  distinct  in- 
tents ?  or,  in  other  words,  did  he  steal  from  one  boarder  only,  and 
in  pursuance  of  a  preconceived  intent  to  steal  from  that  person 
only,  and  then  steal  from  another  in  execution  of  another  distinct 
intent  conceived  after  the  consummation  of  the  first  larceny,  and 
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SO  on  with  the  larcenies  committed  on  all  the  boarders,  with  the 
stealing  from  whom  he  was  charged  ?  If  he  stole  from  all  of 
them  with  a  preconceived  intent  so  to  do,  at  one  time,  or  by  one 
continuous  operation,  I  say,  notwithstanding  the  alleged  technical 
rule-above  mentioned,  it  constituted  but  one  larceny  ;  if  the  second 
way  just  mentioned,  the  acts  constituted  separate  and  distinct  lar- 
cenies. In  order  to  estimate  properly  the  soundness  of  this  doc- 
trine, in  contrast  with  the  view  taken  of  the  law  by  the  other  two 
judges,  let  us  test  them  by  the  Penitentiary  Act,  the  Bill  of  Rights 
of  Maryland,  the  Constitution  of  the  United  States,  reason,  jus- 
tice, and  common  sense.  The  Penitentiary  Act  was  based  upon 
the  principles  of  apportioning  punishments  to  crimes ;  of  equaliz- 
ing them,  and  hence  the  distinction  between  larcenies  under  five 
dollars'  value  and  those  above;  and  hence  the  scale  graduating 
punishments  to  crimes,  according  to  the  view  Congress  enter- 
tained of  their  specific  enormities.  It  is  true  they  made  no  distinc- 
tion in  the  punishment  of  larcenies  over  the  value  of  five  dollars, 
between  the  lowest  sum  above  five  dollars,  and  the  highest,  because 
such  minute  distinctions  would  have  overcharged  the  act  with  mat- 
ter not  meriting  such  tedious  details ;  but  have  left  the  courts  to 
graduate  the  punishment  in  the  range  submitted  to  their  discretion, 
between  the  minimum  and  the  maximum  periods  of  confinement. 
How  does  it  comport  with  this  humane  and  benevolent  design 
of  the  act,  for  this  Court  to  adjudge  that  where  goods  are  stolen 
at  one  time,  or  by  one  continuous  operation,  and  in  pursuance  of 
one  preconceived  intent,  from  various  owners,  that  because  they 
belonged  to  various  owners  merely,  it  gave  them  discretion  to 
sentence  the  larcener  to  fifteen  years'  confinement  in  the  peni- 
tentiary, for  goods  stolen  not  exceeding  in  value  some  sixty  or 
seventy  dollars,  when,  if  they  belonged  to  one  person,  and  the 
stolen  goods  were  worth  a  million  of  dollars,  they  could  not  sen- 
tence the  convict  to  more  than  three  years'  confinement  in  the 
penitentiary  ?  It  is  no  argument  to  say,  we  only  sentenced  the 
convict  on  all  three  indictments,  if  such  had  really  been  the  case, 
to  but  three  years'  confinement,  and,  therefore,  the  punishment 
does  not  exceed  the  maximum  for  one  act  of  larceny.  It  is  enough 
for  my  argument  that  they  assumed  the  power  to  have  adjudged 
the  convict  to  fifteen  years'  confinement ;  but,  in  fact,  in  the  case 
of  there  was  a  fourth  conviction  under  the  Peni- 

tentiary Act,  where  the  goods  were  found  by  the  jury  to  be  under 
five  dollars'  value,  and  for  this  the  convict  was  sentenced  to  one 
month's  confinement  in  the  common  jail,  previous  to  his  transport- 
ation to  the  penitentiary  building  to  undergo  his  several  terms 
of  confinement,  thus  exceeding,  by  this  last  punishment  of  one 
month's  confinement  in   the  common  jail,  the  maximum  of  the 
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punishment  affixed,  by  the  aforesaid  act,  to  one  act  of  larceny  ;  and 
thus,  in  my  opinion,  going  counter  to  the  humane  intentions  of 
Congress,  when  they  passed  the  Penitentiary  Act,  and  the  obvious 
policy  of  the  statute,  the  object  of  which  was  to  apportion  punish- 
ments to  crimes,  and  establish  a  scale  of  punishments  bearing  a 
nearer  relation  to,  and  more  commensurate  with,  the  sense  enter- 
tained by  Congress  of  the  grades  of  enormity  of  criminal  offences, 
than  was  recognized  by,  or  known  to,  the  common  law,  whose 
sanguinary,  arbitrary  code,  has  been  the  subject  of  reproach  and 
of  animadversion  by  distinguished  writers  for  a  long  period  of 
time.  Thus  far,  as  to  the  opinion  of  the  two  judges  being  against 
the  policy  and  spirit  of  the  Penitentiary  Act,  I  have  said  it  was 
repugnant  to  common  sense  and  common  justice.  As  to  the  first, 
will  any  man  of  common  sense  say,  that  by  the  magic  of  some 
senseless,  antiquated,  technical  conceit,  an  old  rule  which  the 
human  understanding  revolts  at  as  silly,  irrational,  and  barbarous, 
and  which,  as  it  is  against  common  right,  I  deem  it  in  no  wise 
irreverent  to  impeach,  that  you  can  change,  as  you  would  change 
a  half  eagle  into  five  dollars,  one  crime  into  four  or  five,  and  thus 
enable  this  Court  to  invest  themselves  with  an  arbitrary  and  dan- 
gerous power  of  punishing  transgressors  to  four  or  five  times  the 
extent  allowed  by  law ;  against  not  only  the  letter  but  the  spirit 
of  the  law,  and  in  direct  contravention  of  its  obvious  policy,  and 
the  humane  intentions  of  the  legislature  in  enacting  the  law  ? 
That  you  should  have  power  to  punish  a  citizen,  merely  because 
the  goods  belonged  to  different  persons,  with  fifteen  years'  con- 
finement in  the  penitentiary,  where  the  value  of  all  the  goods  sto- 
len, taken  together,  amounted  to  about  sixty  or  seventy  dollars 
only  ;  nay,  even  twenty  dollars ;  and  yet,  if  he  stole  to  the  value 
of  a  million  of  dollars,  the  property  of  one  person  only,  you  could 
not  and  dare  not,  inflict  over  three  years'  confinement  on  the 
convict  ?  Can  common  sense  bear,  for  one  moment,  such  a  con- 
struction of  the  law  as  this  ?  Of  a  law,  too,  founded  on  and  sug- 
gested by  the  very  purpose  of  equalizing  punishments  with  crimes. 
As  to  common  justice,  such  a  construction  is  so  intuitively  against 
it,  that  I  should  deem  it  a  waste  of  words  to  attempt  to  approve 
or  illustrate  so  self-evident  a  proposition.  I  have  said,  also,  that 
this  construction  was  against  the  third  article  of  the  Bill  of  Rights 
of  Maryland,  inasmuch  as  by  adopting  the  common  law  they 
adopted  that  maxim,  that  '■'■Nemo  debet  bispuniri  pro  eodem  delicto; " 
much  less  shall  he  be  punished  four  or  five  times  for  the  same 
offence.  I  have  said,  also,  that  it  was  against  the  Constitution  of 
the  United  Stales,  protecting  the  citizens  from  "cruel  punish- 
ments ;  "  although  the  punishment  of  confinement  in  the  peniten- 
tiary be  not  intrinsically  and  characteristically  a  cruel  punishment, 
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yet  I  should  deem  it  very  cruel,  if  you  multiply  it  on  the  offender 
to  four  or  five  times  beyond  what  the  law  allows.  To  these  great 
considerations  of  violence  done  to  the  safeguards  provided  for  the 
citizens  by  the  Constitution  of  the  United  States,  the  common  law, 
the  Bill  of  Rights  of  Maryland,  the  frustration  of  the  humane  policy 
of  the  penitentiary  law,  the  utter  confounding  of  common  sense 
and  common  justice,  often  urged  by  me  in  support  of  my  opinion 
against  that  of  the  two  other  judges,  I  have  been  met  only  with 
the  old  technical  rule,  that  in  spile  of  the  letter  and  spirit  of  the 
Penitentiary  Act,  and  all  those  great  and  weighty  objections,  the 
goods  stolen,  although  taken  at  one  time,  belong  to  different  per- 
sons, and  for  each  person  there  is,  by  that  old  rule,  a  distinct  lar- 
ceny ;  as  if  an  old  rule,  bearing  absurdity  upon  its  very  face,  must 
overawe  and  bear  down  the  Constitution  of  the  United  States,  the 
Bill  of  Rights  of  Maryland,  the  humane  designs  and  policy  of  the 
Penitentiary  Act,  together  with  common  sense  and  common  jus- 
tice ;  but  if  the  foregoing  considerations  have  no  force  in  them, 
what  reply  can  be  made  to  this  argument  ? 

At  the  last  Spring  term  in  Alexandria,  a  woman  (colored) 
named  was  charged,  in  the  same  indictment,  with 

stealing  two  articles  belonging  to  two  boys,  as  their  separate  pro- 
perty, namely,  a  coat  belonging  to  one,  and  another  garment  from 
another  scholar,  at  Holbrook's  school,  both  together  of  the  value 
of  nine  dollars.  The  Court  adjudged  the  indictment  to  be  good, 
and  actually  sentenced  the  woman  to  three  years'  confinement 
in  the  Penitentiary;  thus  establishing  a  precedent,  that  you  may 
charge  goods  belonging  to  different  persons  in  the  same  indict- 
ment, without  rendering  the  indictment  bad.  If  so,  what  justice 
or  propriety  is  there  in  harassing  the  accused  with  multiplied 
indictments  ;  or  adopting  one  rule  on  one  side  of  the  river,  another 
on  the  other,  under  the  same  law  ?  Can  it  be  said  that  both  ways 
are  right  ?  This  cannot  be,  because  in  one  way  the  Court  assume 
a  power  many  times  greater  than  in  the  other  ;  or  many  times, 
e  coTiverso,  less  in  one  way  than  the  other.  But  suppose,  against 
all  reason,  as  I  think,  that  they  have  a  discretion  to  sustain  both 
modes  of  proceeding,  can  there  be  any  question  which  one  they 
ought  to  adopt,  and  which  to  reject  ?  Is  it  not  more  congenial 
w'ilh  the  security  of  the  liberty  of  the  citizen,  so  carefully  guarded 
by  our  Constitutions  of  the  United  States  and  of  Maryland  ;  with 
the  known  humanity  of  the  law,  which  professes  to  repudiate  vin- 
dictive punishments;  with  that  good  old  maxim  of  the  common 
law  quoted  before ;  with  the  known  policy  and  humanity  of  the 
Penitentiary  Act ;  with  equal  justice,  to  consider  the  larceny  as 
but  one  offence,  although  the  goods  stolen  belong  to  different 
persons,  according  to  the  Alexandria  decision,  than  as  distinct 
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offences,  and  so  punish,  under  the  same  law,  and  for  the  same 
offence,  one  citizen  four  or  five  times  more  than  another  ;  harass 
him  with  four  or  five  indictments ;  with  paying  counsel  fees  four 
or  five  times  ;  occupying  the  time  of  the  Court,  so  overburdened 
with  business,  with  four  or  five  trials  instead  of  one;  and  multi- 
plying the  expense  to  the  government  four  or  five  times,  unneces- 
sarily, and  with  no  public  advantage  whatever  7 

But  when  some  of  these  arguments  were  urged  by  me  to  the 
other  judges,  against  sustaining  and  tolerating  these  multiplied 
prosecutions  for  one  and  the  same  offence,  as  I  really  thought  it 
to  be,  I  was  answered,  that  the  traverser  was  indicted  in  five  sepa- 
rate and  distinct  indictments  ;  that  the  Court  could  not  judicially 
see  that  the  said  larcenies  were  committed  at  one  time,  or  by  one 
continuous  operation  pursuant  to  one  preconceived  intention  to 
commit  the  said  larcenies,  or  the  said  larceny. 

To  this,  I  replied,  that  from  the  evidence  there  was  but  one 
intention  to  commit  larceny  proved ;  that  in  the  indictments  all 
the  goods  stolen  were  charged  to  be  stolen  on  the  same  day,  and 
the  law  allows  of  no  fractions  of  a  day,  unless  acts  done  are 
proved  to  have  been  done  on  different  times  on  the  same  day  ; 
that  so  far  from  this,  all  the  goods  stolen  were,  as  far  as  the  evi- 
dence went,  taken  at  the  same  time,  or  by  one  continuous  opera- 
tion, and  in  execution  of  one  preconceived  intent  to  steal  all  the 
said  goods ;  if  so,  it  was  the  duty  of  the  Court  to  quash  all  the 
indictments  except  one )  that  in  the  case  of  the  United  States^ 

V. ,  alluded  to  above,  there  was  the  clearest  proof  that  the 

accused  stole  the  goods  from  the  entry,  not  only  at  one  time,  but 
in  very  quick  time,  snatching  up  a  parcel  of  hats,  cloaks,  &c., 
and  making  off,  all  under  his  arm  with  great  speed. 

Still  the  Court  adjudged  the  transgression  to  amount  techni- 
cally to  separate  and  distinct  larcenies,  and  the  party  was  con- 
victed on  all  the  indictments,  and  punished  beyond  what  the  law 
authorized  for  one  act  of  larceny  only.  It  is  not  enough  to  say, 
we  cannot  judicially  take  notice  that  the  various  larcenies  charged 
in  the  several  indictments  were  for  goods  stolen  at  one  time,  or  by 
one  continuous  operation,  and  in  pursuance  of  one  preconceived 
intent,  and  therefore  there  was  but  one  larceny  committed ;  I 
deem  it  my  indispensable  duty  to  hearken  to  the  testimony  to  see 
that  such  is  the  case  or  not  the  case ;  and  if  it  be  so  to  permit  but 
one  indictment  to  be  prosecuted  ;  every  consideration,  as  regards 
public  justice,  justice  to  the  accused,  justice  to  the  suitors,  justice 
to  the  judges  themselves,  and  the  unnecessary  and  useless  waste 
of  the  public  money,  demands  this  duty  at  our  hands. 

I  will  now  proceed  to  define  or  expound  what  I  believe  to  be 
the  true  characteristics  of  a  single  larceny,  and  of  several  lar- 
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cenies  committed  by  the  same  person  ;  a  single  larceny  consists 
in  stealing  at  one  and  the  same  time,  or  by  one  continuous  opera- 
tion, all  the  goods,  no  matter  to  whom  belonging,  which  the  thief 
had  a  preconceived  intention  of  stealing.  Take,  for  example,  the 
case  of  the  traverser,  Beerman,  who  stole  sundry  articles  of  cloth- 
ing from  Beerman's  boarding-house,  from  several  boarders  living 
at  the  same  house  ;  did  he  take  the  goods  at  one  time,  or  by  one 
continuous  operation,  in  pursuance  of  a  preconceived  intention  to 
take  all  the  said  goods  ?  if  so,  this,  I  say,  is  only  one  larceny ;  or 
did  he  take  part  of  the  goods  only  at  one  time,  with  intent  to  take 
those  goods  only,  and  finding  his  theft  successful,  he,  the  next  day 
conceived  the  intent  to  take,  and  did  take,  the  residue,  this  would 
be  a  second  and  distinct  larceny ;  but  according  to  the  opinion  of 
the  Court  in  the  case  of  the  boy  who  robbed  the  entry  which  was 
clearly  and  manifestly  done  at  one  time,  and  quick  time,  too,  the 
Court  adjudged  that  there  was  a  distinct  larceny  for  every  article 
of  goods  stolen,  only  because  they  belonged  to  different  persons, 
establishing  the  principle,  that  where  it  was  evident  that  the  goods 
were  all  taken  uno  flalu,  as  the  lawyers  say,  at  one  instant  of 
time,  yet  that  the  larcenies  are  equal,  in  number,  to  the  number 
of  the  owners  of  the  goods. 

In  this  case  of  Beerman,  it  may  be  urged  against  my  argument, 
that  Beerman  knew,  at  the  time  he  stole  the  goods,  because  he  was 
an  inmate  in  the  house,  that  the  goods  stolen  belonged  to  differ- 
ent persons,  and  therefore,  in  taking  them  with  this  knowledge, 
there  was  a  distinct  larceny  for  each  owner  of  the  goods,  although 
the  goods  were  all  taken  at  one  time,  and  pursuant  to  one  inten- 
tion ;  but  according  to  the  opinion  of  the  two  other  judges,  this 
knowledge  constitutes  no  part  of  the  grounds  of  their  opinion, 
inasmuch  as  in  the  case  of  the  boy  who  stole  goods  from  the 
entry,  and  of  the  colored  woman  in  Alexandria,  there  was  no 
evidence  that  the  thieves  knew,  nor  was  there  scarcely  a  possi- 
bility that  they  should  have  known,  who  were  the  owners  of  the 
goods,  or  that  there  were  more  than  one  owner  ;  thus  establishing 
the  principle,  that  if  a  thief,  intending  to  steal  from  one  person 
only,  happens,  unknowingly,  to  take  goods  belonging  to  several 
persons,  that  he  is  guilty  of  as  many  larcenies  as  there  may  be 
proprietors  of  the  goods  stolen  :  to  this  doctrine  I  can  never 
assent,  for  the  reasons  given  openly  in  Court,  at  the  trial  of  the 
parlies,  and  when  the  Court  were  passing  sentence  on  the  con- 
victs, but  which  reasons  I  have  expanded  and  reduced  to  more 
form  in  this  written  opinion,  and  which,  to  defend  my  own  judg- 
ment better  than  I  was  able  to  do  verbally  and  on  the  spur  of  the 
occasion,  I  have  very  reluctantly,  against  my  wonted  practice,  set 
forth  in  writing,  to  be  filed,  if  permitted,  among  the  papers  in  the 
said  indictments." 
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Cranch,  C.  J.,  on  the  last  day  of  the  term,  observed,  that  as 
Judge  Thrnslon  had  thought  proper  to  file  his  reasons  for  dissent- 
ing from  the  judgment  of  the  Court  in  the  case  of  the  United 
States  V.  Beerman,  the  other  judges  would  reserve  the  right  to  file 
also  in  vacation  their  reasons  for  that  judgment ;  and  on  the  20lh 
of  August,  the  following  opinion  was  filed  by  Cranch,  C.  J.,  with 
the  concurrence  of  Morsell,  J. 

On  the  30ih  of  April,  1838,  Judge  Thruston  filed  a  written 
opinion  or  protest  against  the  sentences  of  the  Court  upon  four  of 
the  five  indictments  against  the  prisoner  for  larceny. 

1.  Because  it  seemed  to  him  that  there  was  no  evidence  that 
the  goods  were  taken  from  the  five  several  owners  thereof  at 
several  times,  and  not  at  the  same  time  ;  and  the  indictments 
charge  the  goods  to  be  all  taken  on  the  same  day. 

2.  Because  "  Nemo  debet  bis  puniri  pro  eodem  delicto.''^ 

3.  Because  the  stealing  goods,  at  one  and  the  same  time,  be- 
longing to  different  persons,  is  but  one  act  of  larceny. 

4.  Because  the  maximum  punishment  for  one  larceny,  is  three 
years'  confinement  and  labor  in  the  penitentiary. 

5.  Because  this  Court  in  Alexandria,  decided,  as  he  supposes, 
in  the  case  of  a  woman  who  stole  two  articles,  to  wit,  a  coat 
from  one  scholar,  and  another  garment  from  another  scholar  at 
Hallowell's  school,  and  both  charged  in  the  same  indictment,  that 
it  was  but  one  offence  ;  and  that  the  indictment  was  good,  and 
sentenced  the  woman  to  the  penitentiary  for  three  years. 

6.  Because,  if  all  the  goods  stolen  from  different  persons  at  the 
same  time  may  be  charged  in  one  indictment;  to  harass  the 
accused  with  more  is  oppressive  and  against  the  maxim  above 
quoted,  "  Nemo  bis"  cfcc,  and  against  common  justice  and  com- 
mon sense. 

"  That  the  stealing  of  goods,  at  one  and  the  same  time, 
although  the  property  of  different  persons,  is  but  one  act  of  lar- 
ceny, and  subjects  the  offender  to  but  one  punishment.  To  make 
it  a  distinct  larceny  for  each  owner  of  the  stolen  goods,  is  a  mere 
technical  rule,  totally  repugnant  to  the  words  and  spirit  of  the 
penitentiary  act,  against  common  sense  and  common  justice,  and 
against  the  foregoing  maxim  of  the  common  law,  the  Bill  of  Rights 
of  Maryland,  and  the  Constitution  of  the  United  States." 

Again,  the  judge  says  :  "  If  a  thief  contemplates  stealing  certain 
goods  belonging  to  different  persons,  and  carries  his  intent  into 
execution  at  one  and  the  same  time,  or,  at  least,  by  one  con- 
tinuous operation,  it  is  but  one  offence,  and  subject  to  but  one 
punishment." 

Again  he  says  :  "  If  he  stole  from  all  of  them,  with  one  pre- 
conceived intent  so  to  do,  at  one  time,  or  by  one  continuous 
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operation,  I  say,  notwithstanding  the  alleged  technical  rule  above 
mentioned,  it  constituted  but  one  larceny." 

Again  the  judge  says:  "I  will  now  proceed  to  define  or  ex- 
pound what  I  believe  to  be  the  true  characteristics  of  a  single 
larceny,  and  of  several  larcenies  committed  by  the  same  person. 
A  single  larceny  consists  in  the  stealing  at  one  and  the  same  time, 
or  by  one  continuous  operation,  all  the  goods,  no  matter  to  whom 
belonging,  w^hich  the  thief  had  a  preconceived  intention  of  steal- 
ing. Take,  for  example,  the  case  of  the  traverser,  Beerman,  who 
stole  sundry  articles  of  clothing  from  Beerman's  boarding-house, 
from  several  boarders  living  at  the  same  house ;  did  he  take  the 
goods  at  one  time,  or  by  one  continuous  operation,  in  pursuance 
of  a  preconceived  intention,  to  take  all  the  said  goods  ?  If  so, 
this,  I  say,  is  only  one  larceny.  Or  did  he  take  part  of  the  goods 
only  at  one  time,  with  intent  to  take  those  goods  only,  and  find- 
ing his  theft  successful,  he,  the  next  day,  conceived  the  intent  to 
take,  and  did  take,  the  residue  ;  this  would  be  a  second  and  dis- 
tinct larceny." 

Again,  the  judge  says:  "From  the  evidence  there  was  but  one 
intention  to  commit  larceny  proved."  "  In  the  indictments,  all 
the  goods  stolen  were  charged  to  be  stolen  on  the  same  day,  and 
the  law  allows  of  no  fractions  of  a  day,  unless  acts  done  are  proved 
to  have  been  done  at  different  times  on  the  same  day.  So  far 
from  this,  all  the  goods  stolen  were,  as  far  as  the  evidence  went, 
taken  at  the  same  time,  or  by  one  continuous  operation,  and  in 
execution  of  one  preconceived  intent  to  steal  all  the  said  goods. 
If  so,  it  was  the  duty  of  the  court  to  quash  all  the  indictments  ex- 
cept one." 

These  seem  to  be  the  substance  of  the  arguments  of  the  learned 
judge  in  his  elaborate  opinion. 

By  way  of  illustration,  however,  he  has  referred  to  two  or  three 
cases  decided  by  this  Court. 

The  first  case,  to  which  he  alludes,  is  supposed  to  be  that  of 
Esther  Gordon,  at  Alexandria.  A  woman  was  indicted  for  steal- 
ing from  a  closet  in  Hallowell's  Academy,  a  coat  and  pantaloons 
belonging  to  two  of  the  scholars ;  and  she  was  charged,  in  one 
single  count,  with  stealing  both  articles  at  the  same  time.  Each 
article  was  of  five  dollars  value  or  more,  so  that  the  stealing  of 
either  was  a  penitentiary  offence. 

It  is  said  that  the  court  sustained  the  indictment,  and  sentenced 
the  woman  to  the  penitentiary  for  three  years,  and  thence  it  is 
inferred  that  the  court  decided  that  the  stealing  of  the  goods  of 
the  two  scholars  constituted  but  one  offence. 

The  next  case  alluded  to  by  the  judge  is  supposed  to  be  that  of 
James  McDowell,  at  March  term,  1833,  who  was  charged  in  four 
VOL.  V.  36 
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indictments;  first,  for  stealing  a  cloak  and  hat  fronn  F.  X.  Ken- 
nedy, of  the  value  of  ten  dollars  ;  second,  for  stealing  a  small 
cloak  from  Henry  Hubbard,  of  the  value  of  two  dollars  ;  third, 
for  stealing  a  hat  from  W.  Wentworth,  of  the  value  of  six  dol- 
lars ;  and,  fourth,  for  stealing  a  hat  from  E.  L.  Childs,  of  the 
value  of  two  dollars.  The  prisoner  was  convicted  upon  each 
indictment,  and  there  having  been  no  motion  in  arrest  of  judg- 
ment nor  demurrer,  nor  motion  to  quash  any  of  them,  the  Court 
(Judge  Thruston,  dissenting,)  proceeded  to  pass  the  sentences  re- 
quired by  law.  Upon  the  first  and  third  the  sentence  was  two 
years'  imprisonment  and  labor  in  the  penitentiary  in  each  case; 
and  upon  the  second  and  fourth  a  small  fine  and  simple  imprison- 
ment for  one  month  in  each  case. 

In  these  cases,  the  evidence  is  said  to  have  been  that  the  hats 
and  cloaks  were  stolen  out  of  the  hall  of  F.  X.  Kennedy,  who 
kept  a  boarding-house,  and  were  probably  all  taken  at  the  same 
time.  I  was  not  present  at  the  trial,  though  I  was  at  the  time 
of  passing  the  sentences. 

The  ground  taken  by  the  judge  is,  in  substance,  that  the  steal- 
ing of  the  goods  of  divers  persons,  at  the  same  time,  constitutes 
but  one  offence,  and  cannot  in  law  be  the  subject  of  diverse  indict- 
ments or  prosecutions.  This  position,  I  think,  cannot  be  main- 
tained. 

In  Hammond's  case,  2  Leach,  1089,  cited  in  2  Russell  on  Crimes, 
102,  Grose,  J.,  says  :  "  The  true  meaning  of  larceny  is,  the  felo- 
nious taking  the  property  of  another,  without  his  consent,  and 
against  his  will,  with  intent  to  convert  it  to  the  use  of  the  taker." 

The  gist  of  the  offence  is  the  violation  done  to  the  right  of  pro- 
perty of  the  injured  individual,  which  it  is  the  duty  of  the  govern- 
ment to  protect.  The  injury  done  to  the  right  of  property  of  A, 
is  not  an  injury  to  the  right  of  property  of  B.  Both  are  injured, 
and  each  has  an  equal  right  to  call  upon  the  government  to  pu- 
nish the  offender.  Stealing  the  goods  of  B,  is  as  much  an  offence, 
as  stealing  the  goods  of  A.  A  man  may  commit  an  assault  and 
battery  on  two  persons  at  the  same  time,  yet  the  battery  of  one  is 
not  the  battery  of  the  other.  If  the  offender  should  be  indicted 
for  the  assault  upon  one  of  them,  and  be  acquitted,  he  could  not 
plead  his  acquittal  in  bar  of  an  indictment  for  the  assault  upon  the 
other.  So  if  the  man  who  stole  the  several  goods  of  A  and  of  B, 
should  be  indicted  for  stealing  the  goods  of  A,  and  should  be 
acquitted,  he  could  not  plead  his  acquittal  in  bar  of  an  indictment 
for  stealing  the  goods  of  B,  although  stolen  at  the  same  time ; 
because  the  evidence  of  stealing  the  goods  of  B,  would  not  sup- 
port the  indictment  for  stealing  the  goods  of  A.  So  if  a  man, 
intending  to  murder  A  and  B,  should  kill  them  both  at  one  shot, 
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and  should  be  acquitted  upon  an  indictment  for  the  murder  of  A, 
he  could  not  plead  that  acquittal  in  bar  of  an  indictment  for  the 
murder  of  B  ;  nor,  if  convicted  of  the  murder  of  B,  could  he  plead 
it  in  bar  of  a  prosecution  for  the  murder  of  A. 

By  the  common  law,  the  owner  of  goods  stolen,  could  not, 
upon  conviction  of  the  thief  on  a  prosecution  by  indictment,  obtain 
restitution  of  his  goods ;  but  was  forced  to  bring  an  appeal  of 
robbery,  in  order  to  have  his  goods  again.  4  Bl.  Com.  862,  c.  27. 
But  now,  by  the  statute  of  21  H.  8,  c.  11,  it  is  enacted  that  if  the 
felon  shall  be  convicted  "by  reason  of  the  evidence  given  by  the 
party  so  robbed,  or  owner  of  the  said  money,  goods,  or  chattels, 
or  by  any  other  by  their  procurement,  then  the  party  so  robbed, 
or  the  owner,  shall  be  restored  to  his  said  money,  goods,  and 
chattels."  And  the  justices  shall  have  power  "to  award  from  time 
to  time,  writs  of  restitution,"  &c.,  "in  like  manner  as  though  any 
such  felon  were  attainted  at  the  suit  of  the  party  in  appeal." 

Dalton,  in  his  Justice,  c.  122,  p.  346,  says:  "  If  a  thief  do  rob 
or  steal  goods  from  three  men,  severally,  and  he  be  indicted  for 
the  robbing  or  stealing  from  one  of  them,  and  arraigned  there- 
upon ;  in  this  case,  though  the  other  two  would  give  evidence 
against  the  offender,  yet  shall  they  not  have  restitution  of  their 
goods,  by  the  meaning  of  that  statute,"  (21  H.  8,  c.  11,)  "  for  the 
felon  is  not  attainted  of  any  other  felony  saving  that  whereof  he 
was  indicted. 

"  But  if  he  be  indicted  of  all  the  three  robberies  or  felonies 
severally,  and  arraigned  upon  one  of  them,  and  found  guilty  by 
the  evidence  given  by  one  of  the  parlies  robbed,  &c.,  yet  shall  he 
be  after  arraigned  upon  the  other  two  indictments,  to  the  intent 
he  may  also  be  guilty  by  the  evidence  of  the  other  two  persons 
robbed,  and  that  so  they  may  have  restitution  of  their  goods  sto- 
len, according  to  the  meaning  of  the  said  statute. 

"  And  if  a  man  do  steal  goods  at  divers  times  from  several 
men,  and  he  is  after  attainted  at  the  suit  of  one  of  them  only  for 
the  goods  stolen  from  him,  but  is  not  attainted  at  the  suit  of  the 
others ;  by  this  attainder  the  felon  shall  forfeit  to  the  king,  not 
only  his  own  goods,  but  also  the  goods  stolen  from  those  others 
at  whose  suit  he  was  not  attainted,  though  the  felon  had  not  the 
property,  but  only  the  possession  of  those  goods.  And  the  pro- 
perty of  the  goods  which  remaineth  in  the  right  owner  in  this 
case  is  forfeited  (by  the  owner,)  to  the  king,  for  default  of  the 
owner  pursuing  the  felon." 

Here  it  is  evident,  that  Dalton  first  speaks  of  goods  stolen 
from  three  several  persons  at  one  time,  and  considers  them  as  dis- 
tinct felonies,  and  liable  to  be  severally  prosecuted  by  indictment ; 
and  that  if  he  be  found  guilty  upon  one  of  them,  he  may  be  after- 
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wards  arraigned  and  convicted  upon  the  others.  He  then  speaks 
of  goods  stolen  "at  divers  times  from  several  men." 

That  the  stealing  of  the  goods  of  several  persons  at  the  same 
time,  constitutes  several  distinct  larcenies,  appears  to  have  been 
repeatedly  adjudged  in  the  English  courts,  and  has,  I  believe, 
never  been  denied  there,  or  in  this  country. 

Thus  in  William  Turner's  case,  Kelyng's  Rep.  30  :  "  One  James 
Turner  and  William  Turner,  at  Christmas  sessions  last,"  (1664,) 
"  were  indicted  of  burglary,  for  breaking  the  house  of  Mr.  Tryon, 
in  the  night,  and  taking  away  great  sums  of  money  ;  and  there- 
upon James  Turner  was  found  guilty  and  executed  ;  but  William 
Turner  was  then  acquitted  ;  and  now  there  being  great  evidence 
that  William  Turner  was  in  the  same  burglary  with  James  Turner, 
and  there  being  £47  of  the  money  of  one  Hill,  a  servant  to  Mr. 
Tryon,  stolen  at  the  same  time,  which  d£47  was  not  in  the  former 
indictment,  they  would  have  indicted  William  Turner  again,  now, 
for  burglary,  for  breaking  the  house  of  Tryon,  and  taking  thence 
£47  of  the  money  of  Hill.  But  we  all  agreed  that  William 
Turner,  being  formerly  indicted  for  burglary,  in  breaking  the 
house  of  Mr.  Tryon,  and  stealing  his  goods,  and  acquitted,  he 
cannot  now  be  indicted  again  for  the  same  burglary,  for  breaking 
the  house  ;  but  we  all  agreed  that  he  might  be  indicted  for  felony, 
for  stealing  the  money  of  Hill ;  for  they  are  several  felonies  ;  and 
he  was  not  indicted  of  the  felony  before.  And  so  he  was  indicted. 
And  I  afterwards  told  my  Lord  Chief  Justice  Bridgeman  what 
we  had  done,  and  he  agreed  the  law  to  be  so  as  we  had  directed." 

The  same  doctrine  is  held  in  Jones  and  Bever^s  case,  Kelyng's 
Rep.  52. 

"At  the  jail-delivery  in  the  Old  Baily,  19  February,  1665,  John 
Jones  and  Philip  Bever  were  indicted  for  burglary,  for  breaking 
the  king's  house  at  Whitehall,  and  stealing  from  thence  the  goods 
of  my  Lord  Cornbury,  and  were  found  not  guilty ;  and  after- 
wards were  indicted  for  the  same  burglary  and  stealing  the  goods 
of  Mr.  Nunnesy ;  and  we  agreed  that  they,  being  once  acquitted 
for  the  burglary,  could  not  be  again  indicted  for  the  same  burg- 
lary, but  might  be  indicted  for  stealing  the  goods  of  Mr.  Nun- 
nesy, according  as  was  formerly  resolved  in  Turnerh  case^ 

These  cases,  as  far  as  they  show  that  stealing  the  goods  of  A, 
and  the  goods  of  B,  at  the  same  lime,  constitutes  two  distinct 
felonies,  are  confirmed  by  the  case  of  Rex  v.  Vandercom  Sf 
Abbott,  in  1796,  2  East,  Cr.  Law,  519,  in  which  the  Court  over- 
ruled the  opinion  of  the  judges  in  the  cases  of  William  Turner, 
and  Jones  and  Bever,  so  far  as  they  had  decided  that  the  breaking 
mid  entering  of  the  dwelling-house  of  Tryon,  in  the  night,  and 
stealing  therein  the  goods  of  Tryon,  and  the  money  of  Hill,  con- 
siiluled  only  one  burglary. 
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In  this  case,  (of  Vandercom,)  "  The  prisoners  were  indicted 
for  burglariously  breaking  and  entering  the  dwelling-house  of 
Merial  Nevill  and  Ann  Nevill,  &c.,  with  intent  to  steal  their  goods 
therein  being;  to  which  they  pleaded  autrefois  acquit  upon  a 
former  indictment  charging  the  same  facts,  with  this  difference, 
that  instead  of  the  breaking,  &c.,  being  laid  with  intent  to  steal, 
&c.,  the  indictment  charged  an  actual  stealing  of  certain  goods  of 
Merial  Nevill,  and  certain  other  goods  of  Ann  Nevill,  and  certain 
other  goods  of  one  Susanna  Gibbs;  and  concluding  with  an  aver- 
ment of  the  identity  of  the  persons,  and  that  the  two  indictments 
were  for  the  same  burglary. 

"  The  case  was  argued  upon  demurrer  before  all  the  judges, 
and  they  unanimously  held  the  plea  bad ;  the  grounds  of  which 
judgment  were  afterwards  stated  by  Buller,  J.,  at  the  old  Baily 
in  June,  1796. 

"  He  began  by  observing  that,  on  the  part  of  the  prisoners,  it 
was  contended  that,  as  the  dwelling-house  mentioned  in  the  two 
indictments,  and  the  times,  mentioned  in  each,  when  the  offence 
was  committed,  were  the  same,  therefore  the  offence  was  the 
same ;  and  the  acquittal  on  the  former  indictment  a  bar  to  the 
present.  And  further,  that  burglary  was  defined  to  be  a  felonious 
breaking  and  entering  of  a  mansion-house  in  the  night-time,  to  be 
completed  by  felony,  or  an  intention  to  commit  it ;  and  that  two 
cases  in  Kelyng  were  relied  on  in  support  of  the  plea  of  autrefois 
acquit.''^ 

After  stating  the  two  indictments,  he  proceeded  :  "  The  ques- 
tion is,  whether  the  several  offences  described  in  the  two  indict- 
ments can  be  said  to  be  the  same  ? 

"  That  there  was  only  one  act  of  breaking  the  house,  and  a 
felony  committed  only  at  one  time,  must,  on  this  record,  be  taken 
to  be  clear ;  but  that  does  not  decide  the  question.  The  crime  of 
burglary  is  of  two  sorts.  1.  Breaking  and  entering  a  dwelling- 
house,  in  the  night-time,  and  steahng  goods  there.  2.  Breaking 
and  entering  a  dwelling-house,  in  the  night-time,  with  intent  to 
commit  a  felony,  though  that  felony  be  not  committed. 

"  The  circumstance  of  breaking  and  entering  the  dwelling- 
house,  is  common  and  essential  to  both,  but  it  does  not,  of  itself, 
constitute  the  crime  in  either ;  for  there  must  be  a  felony  commit- 
ted, or  intended,  without  one  of  which  the  crime  of  burglary 
does  not  exist ;  and  these  offences  are  so  distinct  in  their  nature, 
that  evidence  of  one  will  not  support  an  indictment  for  the  other. 
For  example,  if  a  man  be  indicted  for  breaking  and  entering  a 
house  in  the  night,  and  stealing  goods  there,  evidence  that  he 
broke,  &c.,  and  intended  to  steal  goods,  or  commit  any  other 
felony,  would  not  support  the  indictment.  In  the  case  of  the 
36* 
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present  prisoners,  the  evidence  applicable  to  the  indictment  now 
depending,  which  is  for  breaking,  &c.,  with  intent  to  steal,  was 
not  evidence  to  prove  the  first  indictment  for  breaking,  &c.,  and 
stealing  goods.  Then  if  the  crimes  are  so  distinct  that  evidence 
of  one  will  not  support  the  other,  it  is  inconsistent  with  reason  to 
say  that  they  are  so  far  the  same  that  an  acquittal  of  one  shall  be 
a  bar  to  a  prosecution  for  the  other.  Neither  do  legal  authorities 
support  such  a  proposition." 

After  stating  Turner^ s  case  from  Kelyng,  the  judge  proceeded  : 
"In  that  case  the  judges  went  on  the  idea  that  the  breaking  the 
house  and  the  stealing  the  goods  were  distinct  offences,  and  that 
breaking  the  house  only  constituted  the  burglary;  which  Avas  a 
manifest  mistake.  The  burglary  consisted  of  breaking  the  house 
and  stealing  the  goods  ;  and  if  the  stealing  the  goods  of  Hill  were 
a  distinct  felony  from  that  of  stealing  the  goods  of  Tryon,  (which 
they  admitted  it  to  be,)  the  burglaries,  from  necessity,  could  not 
be  the  same.  In  that  case  the  fact  was,  that  the  prisoner  broke 
the  house  of  Tryon  and  stole  the  money  both  of  Tryon  and  of 
Hill  at  the  same  time.  He  had  been  tried  for  breaking  the  house 
and  stealing  the  money  of  Tryon,  and  might  have  been  convicted 
if  the  prosecutor  had  used  due  diligence  about  his  evidence,  so 
that  the  prisoner's  life  had  been  put  in  jeopardy ;  but  still  the 
judges  held  that  he  might  be  tried  for  the  other  part  of  the  same 
act,  namely,  stealing  the  money  of  Hill." 

The  judge  then  stated  the  case  of  Jones  and  Eever,  from  Ke- 
lyng, and  said  :  "  But  authorities  are  not  wanting  to  show  the 
principle  and  foundation  on  which  the  plea  of  autrefois  acquit  is 
to  be  sustained."  (He  then  referred  to  2  Hawk.  c.  35,  §  3  ;  Fos- 
ter, 361,  362 ;  and  Rex  v.  Pedley,  B.  R.  Tr.  1782.)  These  esta- 
blish the  principle  that  unless  the  first  indictment  were  such  as  the 
prisoner  might  have  been  convicted  upon  by  proof  of  the  facts 
contained  in  the  second  indictment,  an  acquittal  on  the  first  indict- 
ment can  be  no  bar  to  the  second. 

"To  apply  that  principle  to  the  present  case.  The  first  indict- 
ment was  for  breaking  and  entering  the  house  and  stealing  the 
goods.  If  it  were  proved,  on  that  indictment,  that  the  prisoners 
broke  and  entered  the  house,  but  had  not  stolen  the  goods,  which 
are  the  facts  contained  in  the  present  indictment,  they  could  not 
have  been  convicted  on  that  indictment  by  such  evidence.  They 
have  not,  then,  been  tried,  nor  were  their  lives  ever  in  jeopardy,  for 
this  ofience,  which  is  for  breaking  the  house  with  intent  to  steal 
the  goods. 

"For  these  reasons  the  judges  are  unanimously  of  opinion,  that 
the  plea  is  bad  ;  that  there  must  be  judgment  for  the  crown  upon 
this  demurrer,  and  that  the  prisoners  must  take  their  trial  upon 
the  indictment  now  depending." 
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From  these  cases  it  appears  to  have  been  the  unanimous  opi- 
nion of  at  least  sixteen  judges  in  England,  that  the  stealing  of  the 
goods  of  two  separate  owners,  at  the  same  time,  by  the  same 
person,  and  in  the  same  place,  constitutes  two  separate  offences ; 
and  that  this  proposition,  or  doctrine,  which  does  not  appear  to 
have  been  ever  controverted,  was  so  clear  as  to  have  been  the 
admitted  ground  of  the  judgments  of  the  courts,  in  these  three 
cases  of  burglary  ;  and  Chitty,  (vol.  i.,  p.  457,)  says  :  "And  if  two 
offences  are  supposed  to  have  been  committed  at  the  same  time, 
as  if  a  horse  and  a  saddle  are  stolen  together,  an  acquittal  of  one 
will  be  no  bar  to  an  indictment  for  the  other,  for  the  crimes  are 
essentially  different." 

This  proposition,  then,  being  established  beyond  all  controversy, 
it  follows  that  these  separate  offences  may  be  the  subject  of  sepa- 
rate indictments ;  and  there  are  some  reasons  why  it  is  not  always 
"repugnant  to  common  sense  and  common  justice,"  that  they 
should  be,  sometimes  at  least,  thus  prosecuted. 

1.  A  count  charging  two  distinct  felonies  would  be  liable  to 
the  objection  of  duplicity,  and  might  be  quashed,  either  upon  mo- 
tion before  trial,  or  upon  demurrer,  or  on  motion  in  arrest  of  judg- 
ment ;  and  even  if  charged  in  separate  counts  of  the  same  indict- 
ment, although  it  would  be  no  cause  for  demurrer,  nor  for  arrest- 
ing the  judgment,  because  each  count  is  to  be  considered  as  for  a 
separate  offence,  and  liable  to  a  separate  judgment;  yet  in  Eng- 
land the  practice  of  the  judges  is,  if  the  objection  is  discovered 
before  plea,  to  quash  the  indictment,  and  if  not  discovered  until 
the  trial,  to  put  the  prosecutor  to  his  election  for  which  offence  he 
will  proceed.  (See  Starkie's  Cr.  Plead,  c.  2,  §  2,  p.  42 ;  East's 
P.  C.  515  to  522 ;  Youjig-  v.  The  King-,  3  T.  R.  106 ;  Leach,  531, 
568;  Rex  v.  Jones,  2  Camp.  132  ;  Archbold's  Cr.  Plead.  54,  59, 
60 ;  Rex  v.  Fuller,  1  B.  &  P.  181 ;  Rex  v.  Galloioay,  R.  &  M. 
234 ;  Rex  v.  Flower,  3  Car.  &  P.  413 ;  Rex  v.  Maddeii,  Moody, 
C.  C.  277 ;  Commonwealth  v.  Symonds,  2  Mass.  Rep.  163,  164  ; 
1  Chitty  Cr.  Law  168,  172,  248,  252  a ;  Thomas's  case,  2  East's 
Cr.  Law,  934 ;  Co.  Lit.  304  a ;  Commonwealth  v.  Dove,  2  Vir. 
Ca.  26.) 

If  an  indictment  charging  several  distinct  offences,  be  thus  lia- 
ble to  be  quashed,  the  prosecutor  ought  not  to  be  compelled  to 
include  them  in  one  indictment,  when  there  never  has  been  a 
question  that  they  may  be  indicted  separately. 

2.  To  charge  the  defendant  with  two  distinct  felonies  in  one 
count,  or  even  in  one  indictment,  may  embarrass  him  as  to  his 
challenge  of  jurors.  He  might  have  good  cause  of  challenge  as 
to  one  of  the  offences,  and  not  as  to  the  other.  If  a  juror  should 
be  found  not  indifferent  as  to  the  trial  of  one  of  the  offences,  and 
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indifferent  as  to  the  other,  the  United  Stales  might  claim  him  as  a 
competent  juror  as  to  this  offence,  while  the  prisoner  might  insist 
upon  his  being  rejected  as  to  the  former;  and  if  the  juror  should 
be  rejected,  it  must  be  because  the  prosecuting  attorney,  by  join- 
ing the  two  offences  in  one  indictment,  had  subjected  himself  to 
this  inconvenience.  He  ought  not,  therefore,  to  be  compelled 
thus  to  join  them. 

3.  If  the  prosecutor  is  obliged  to  charge,  in  one  count,  all  the 
goods  of  divers  persons  stolen  at  the  same  time,  he  may  be  obliged, 
against  his  will,  to  charge  the  defendant  with  a  penitentiary 
offence ;  for  if  charged  in  separate  indictments,  or  even  in  sepa- 
rate counts,  neither  of  them  might  be  of  sufficient  value  to  send 
him  to  the  penitentiary. 

4.  The  prosecuting  attorney  may  not  know  how  the  evidence 
may  turn  out,  as  to  the  time  and  manner  of  taking  the  goods. 
They  may  all  have  been  found  in  the  defendant's  possession  at  the 
same  lime,  but  there  may  be  no  evidence  that  they  were  all  taken 
at  the  same  time.  The  Attorney  of  the  United  States  would  pro- 
bably charge  them  as  having  been  stolen  on  the  same  day ;  but 
the  day  laid  in  the  indictment  is  immaterial,  and  need  not  be 
proved. 

If  he  should  not  be  able  to  prove  that  the  goods  were  taken  at 
the  same  time,  then  he  might  be  put  to  elect,  for  the  goods  of 
which  owner  he  would  prosecute,  and  abandon  the  rest ;  and 
then  one  of  the  owners  only  would  be  entitled  to  restitution  of  his 
goods,  for  the  defendant  could  be  convicted  of  taking  the  goods 
of  one  only. 

These  are  some  of  the  inconveniences  of  charging  separate 
offences  in  the  same  indictment,  all  of  which  may  be  avoided  by 
charging  them  separately;  and  as  the  propriety  and  legality  of 
joining  them  may,  at  least,  be  questionable,  a  prudent  prosecutor 
would  generally  charge  them  in  separate  indictments. 

It  is  true  that  Russell  (vol.  2,  p.  178,)  says:  "  With  respect  to 
those  larcenies  which  are  aggravated  by  the  amount  of  the  pro- 
perty stolen,  it  should  appear  that  the  property,  the  value  of  which 
is  taken  into  the  computation,  was  all  stolen  at  the  same  time." 

"  For,  in  fact,  where  things  are  stolen  at  difierent  times,  they 
are  different  acts  of  stealing,  and  no  number  of  petit  larcenies 
would  amount  to  grand  larceny,  nor  any  number  of  grand  larce- 
nies, where  it  depended  upon  the  value  of  the  property  stolen,  to 
a  capital  offence.  But  it  seems  that  if  the  property  of  several 
persons,  lying  together  in  one  bundle,  or  chest,  upon  the  same 
table,  or  even  in  the  same  house,  be  stolen  together  at  one  time, 
the  value  of  the  whole  may  be  put  together,  for  such  stealing  is 
one  entire  felony." 
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And  Hale,  1  H.  P.  C.  c.  45,  p.  530,  says :  "  If  two  or  more  be 
indicted  of  stealing  goods  above  the  value  of  twelve  pence,  though 
in  law  the  felonies  are  several,  yet  it  is  grand  larceny  in  both. 
8  E.  2,  Coron.  404.  But  if  upon  the  evidence  it  appears  that  A  stole 
twelve  pence  at  one  time,  and  B  twelve  pence  at  another  time,  so 
that  the  acts  were  several,  at  several  times,  though  they  were  the 
goods  of  the  same  person,  this  is  petit  larceny  in  each,  and  not 
grand  larceny  in  either." 

And  again  in  p.  531,  he  says  :  "  But  it  seems  to  me,  that  if,  at 
the  same  time  he  steals  goods  of  A,  to  the  value  of  six  pence ; 
goods  of  B,  to  the  value  of  six  pence,  and  goods  of  C,  to  the 
value  of  six  pence,  being,  perchance,  in  one  bundle,  or  upon  a 
table,  or  in  one  shop,  this  is  grand  larceny,  because  it  is  one  entire 
felony,  done  at  the  same  time,  though  the  persons  had  several 
properties;  and  therefore  if  in  one  indictment,  they  make  grand 
larceny." 

It  is  remarkable,  however,  that  neither  Hawkins,  nor  his  edit- 
ors, have  noticed  this  opinion  of  Lord  Hale,  although  they  have 
cited  a  preceding  opinion  which  is  now  exploded,  that  goods 
stolen  from  the  same  person,  at  different  times,  if  charged  in  one 
indictment,  constitute  grand  larceny,  although  each  parcel  stolen 
at  one  time  was  under  the  value  of  twelve  pence. 

Again,  Hale  (2  H.  P.  C.  173,)  says  :  "  Larcenies  committed  of 
several  things,  though  at  several  times,  and  from  several  persons, 
may  be  joined  in  one  indictment." 

This,  no  doubt,  means  in  several  counts,  and  that  the  joinder  is 
no  ground  of  demurrer,  or  of  motion  in  arrest  of  judgment;  and 
thus  it  agrees  with  the  other  authorities,  and  is  cited,  as  law,  by 
Chitty,  vol.  1,  p.  252  a ;  and  Chitty  vol.  3,  p.  959  a,  has 
copied  from  the  Crown  Circuit  Companion,  (which,  however,  is 
not  remarkably  accurate  in  its  forms,)  the  form  of  an  indictment 
charging,  in  one  count,  the  stealing  of  the  goods  of  two  separate 
owners ;  and  Mr.  Slarkie  has  transferred  the  same  form  to  his 
appendix  of  precedents. 

Mr.  Chitty  (vol.  3,  p.  959  a,)  in  a  note  says  :  "  Where  several 
persons'  goods  are  taken  at  the  same  time,  so  that  the  transaction 
is  the  same,  the  indictment  may  properly  include  the  whole  ;  but 
not  so  if  the  takings  were  at  different  times." 

And  Mr.  Starkie,  in  a  note  to  p.  440,  note  d,  says  :  "  Where 
the  felonies  are  completely  distinct,  they  ought  not  to  be  joined 
in  the  same  indictment  (see  p.  44)  ;  but  where  the  transaction 
is  the  same,  as  where  the  property  of  different  persons  is  taken 
at  the  same  time,  there  seems  to  be  no  objection  to  the  join- 
der." 

It  seems,  therefore,  that  whether  they  may  or  may  not  be  pro- 
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perly  joined  in  one  indictment,  depends  upon  the  evidence  which 
may  be  adduced  at  the  trial ;  and  it  is,  therefore,  impossible  for 
the  Court  to  know  beforehand,  whether  they  are  or  are  not  pro- 
perly joined  ;  and  the  prosecuting  attorney  may  be  equally  igno- 
rant till  the  cause  comes  on  to  trial.  The  only  safe  course  for 
him,  therefore,  in  such  case,  is  to  charge  the  offences  separately. 
There  never  has  been  a  doubt  suggested  in  any  book  or  case 
which  has  come  to  my  knowledge  during  the  fifty  years  that  I 
have  been  daily  conversant  with  the  law,  whether  they  may  not 
be  separately  indicted.  The  only  doubt  has  been  whether  they 
may  be  joined. 

In  the  case  of  Beerman,  which  has  called  forth  the  protest  and 
opinion  of  our  learned  brother,  there  was  no  evidence  to  show 
that  the  goods  were  all  taken  from  the  several  five  lodgers,  in  the 
same  house,  at  the  same  time,  except  that  they  were  found  in  his 
possession  at  the  same  lime.  Some  of  the  owners  did  not  miss 
their  goods  till  they  were  found  in  the  prisoner's  possession.  One 
of  the  lodgers  was  sick,  and  I  think  kept  his  room.  The  prisoner 
was  a  lodger  in  the  same  house,  and  must  probably  have  gone 
into  the  rooms  of  the  other  lodgers,  at  various  successive  times 
when  they  were  absent,  so  that  the  probability  is  that  the  goods 
were  not  all  taken  at  the  same  time  and  place.  There  was  no 
suggestion  at  the  trial,  that  the  goods  taken  were  found  by  the 
prisoner  in  one  bundle,  or  on  a  table,  or  in  a  shop,  according  to 
the  case  put  by  Lord  Hale.  The  District  Attorney,  therefore,  in 
this  case,  would  not,  in  the  exercise  of  his  discretion,  have  been 
justified  by  the  principles  of  law,  nor  the  practice  of  courts,  and 
especially  by  the  practice  of  this  Court  (which  will  be  presently 
shown,)  in  joining  these  five  offences  in  one  indictment. 

But,  it  is  said,  that  "it  was  the  duty  of  the  Court  to  quash  all 
the  indictments  except  one." 

I  do  not  know  by  what  law  the  Court  had  aright  to  quash  good 
indictments,  after  conviction  by  verdict,  without  the  consent  of 
the  Attorney  for  the  United  States.  On  the  contrary,  I  apprehend 
it  was  the  duty  of  the  Court,  upon  the  motion  of  the  Attorney  of 
the  United  States,  to  pronounce  the  judgment  of  the  law  upon 
each  of  these  convictions. 

If  it  was  the  duty  of  the  Court  to  quash  four  of  the  five  indict- 
ments, who  had  the  right  to  select  them  ?  And  which  of  them 
shall  be  reserved  for  trial  ?  If  the  selection  is  to  be  made  before 
trial  and  by  the  Court,  it  might  be  that  the  Court  would  select  for 
trial  the  only  one  which  could  not  be  supported  by  the  evidence  ; 
and  what  would  be  the  effect  of  quashing  the  indictments  upon 
the  future  liability  of  the  prisoner  to  a  new  prosecution  ?  Could 
it  be  pleaded  as  a  former  acquittal  ? 
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Whether  quashed  before  verdict,  or  after  conviction,  it  would 
be  equally  unavailable  as  a  defence  to  a  subsequent  prosecution, 
for  no  conviction  is  a  bar  unless  followed  by  judgment.  (See 
Starkie  Cr.  PI.  364;  2  H.  P.  C.  251;  1  Chitty,  457,  462;  2 
H.  P.  C.  248.)  And  no  acquittal  is  a  bar,  unless  it  be  "a  legal 
acquittal  by  judgment,  upon  trial,  by  verdict  of  a  petit  jury." 
(1  Chitty,  457.)  "  There  must  be  not  only  an  acquittal  by  ver- 
dict, but  a  judgment  thereupon  quod  eat  sine  die,  for  the  bare  ver- 
dict of  his  former  acquittal  is  not  a  sufficient  bar,  without  a  judg- 
ment pleaded  also."     (2  H.  P.  C.  243,  246.) 

The  Court,  after  verdict,  had  no  authority  to  quash  any  of 
these  indictments,  unless  for  some  legal  defect  appearing  in  the 
record,  or  upon  a  motion  in  arrest  of  judgment;  and  the  judg- 
ment should  be  arrested  for  some  such  cause  before  the  Court 
would  quash  them  ;  and  then,  perhaps,  only  upon  the  motion  of 
the  Attorney  of  the  United  States. 

If  the  defendant  had  been  acquitted,  by  verdict,  upon  these  in- 
dictments, the  Court  could  not,  unless  for  some  legal  defect,  have 
quashed  the  indictments,  and  thus  deprived  the  defendant  of  the 
benefit  of  his  acquittal ;  and  for  the  same  reason,  now  that  the 
defendant  has  been  convicted  upon  them,  the  Court  cannot,  unless 
for  some  such  legal  defect,  quash  them,  and  deprive  the  United 
States  of  the  benefit  of  the  conviction.  Surely  such  a  thing  could 
not  be  done  in  a  civil  cause.  If  a  plaintiff  bring  several  suits  upon 
distinct  causes  of  action,  which  might  have  been  joined  in  one 
declaration,  and  obtain  a  verdict  in  his  favor  in  each  suit,  it  can-  * 
not  be  pretended  that  the  Court  would  have  a  right  to  quash  all 
these  declarations  but  one,  and  thus  deprive  the  plaintiff  of  the 
benefit  of  his  verdict,  unless  for  some  legal  defect  in  the  declara- 
tions or  pleadings  apparent  upon  the  record  or  shown  upon 
motion  in  arrest  of  judgment.  Certainly  this  Court  has  never 
exercised  any  such  power  either  in  a  civil  or  a  criminal  case. 

I  have  examined  every  case  of  larceny  in  this  county,  of  which 
any  record  remains,  from  the  commencement  of  this  Court  in 
1801  to  the  present  time,  and  have  found  it  to  be  the  general 
practice  of  all  the  Attorneys  of  the  United  States  to  send  up  to 
the  grand  jury  separate  indictments  for  goods  stolen  from  divers 
persons  at  the  same  time  by  the  same  person. 

In  the  time  of  Mr.  Mason  and  of  Mr.  Jones,  a  period  of  twenty 
years,  there  does  not  appear  to  be  a  single  case  where  the  thief  is 
charged,  in  one  indictment,  with  stealing  the  goods  of  divers 
persons  at  the  same  time,  while  there  are,  within  the  same  period, 
eleven  cases  where  goods  stolen  from  divers  owners,  at  the  same 
time,  are  charged  in  as  many  indictments  as  there  were  owners 
of  the  stolen  goods,  namely,  thirty-six  indictments. 
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In  Mr.  Svvann's  time,  a  period  of  twelve  years,  there  were  only 
three  cases,  in  which  goods  stolen  from  divers  persons,  at  one 
time,  by  the  same  person,  were  charged  in  one  indictment.  These 
were  in  1834  ;  but  there  were,  within  the  same  period,  thirty-six 
cases  in  which  separate  indictments  were  found  for  the  stealing  of 
the  goods  of  divers  persons,  stolen  at  the  same  time,  making 
ninety-one  indictments  in  the  thirty-six  cases. 

In  Mr.  Key's  time,  (a  period  of  five  years,)  after  Judge  Thrus- 
ton,  in  March  term,  1833,  (which  was  the  first  term  after  Mr. 
Key's  appointment)  had,  in  the  case  of  James  McDoivell,  publicly 
censured  the  practice  of  sending  up  separate  indictments  for  steal- 
ing the  goods  of  several  persons  at  the  same  time,  Mr.  Key  sent 
up  indictments,  charging  in  one  count  the  stealing  the  goods  of 
divers  persons  in  seven  cases  ;  namely,  against  Layland  and  Kurtz, 
severally  at  November  term,  1835,  for  stealing  two  cloaks,  one 
belonging  to  Mr.  Martini,  worth  $30,  and  the  other  to  Miss 
Kane,  worth  $7;  against  William  Kurtz,  at  November  term,  1836, 
for  stealing  ninety  pieces  of  silver  coin  worth  $90,  of  W.  E,.  King, 
and  one  handkerchief  worth  fifty  cents,  of  F.  K.  Beck;  against 
Wm.  Jones,  at  March  term,  1837,  for  stealing  a  vest  worth  ^4.50, 
of  George  Mullen,  and  two  boots  worth  $3,  of  James  Fitzgerald  ; 
against  Wm.  Bell  and  Nicholas  Golding  severally,  at  the  same 
term,  who  were  each  charged  in  two  separate  indictments  for 
stealing  the  goods  of  sundry  persons  on  the  same  day.  In  one  of 
the  indictments  they  were  charged  with  stealing  fifteen  bank-notes 
•  of  $10  each,  from  Bernard  Kelly,  and  in  the  other  they  were 
charged  with  stealing  goods,  worth  more  than  five  dollars,  belong- 
ing to  three  several  persons ;  this  case,  therefore,  exhibited  the 
practice  in  both  ways ;  and  against  Esther  Gordon,  at  Alexan- 
dria, in  May  term,  1836,  for  stealing  a  coat  worth  ^10,  of  D.  W. 
Scott,  and  a  pair  of  pantaloons  worth  $o,  of  W.  H.  Metcalf. 

In  the  mean  time,  however,  that  is,  from  March,  1833,  to  March, 
1838  inclusive,  Mr.  Key  had  sent  up  separate  and  distinct  indict- 
ments for  goods  stolen  at  the  same  time  from  separate  and 
distinct  owners,  in  twenty-three  cases,  making  sixty-eight  indict- 
ments. 

Thus  it  appears  that  in  the  actual  practice  in  this  Court  the 
proportion  of  separate  indictments  to  joint  indictments,  for  goods 
stolen  at  the  same  time,  is  one  hundred  and  ninety-five  to  ten. 

Until  about  the  year  1833,  when  Mr.  Key  came  into  office  as 
District  Attorney,  no  objection  to  this  practice  had  been  sug- 
gested, it  is  believed,  either  here  or  in  England.  It  had  been  left 
to  the  discretion  of  the  prosecuting  attorney  to  indict  for  the  of- 
fences separately,  or  to  join  them  in  one  count.  In  the  few  cases 
in  which  they  have  been  thus  joined  it  may  have  been  doubtful  in 
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the  mind  of  the  attorney  whether  he  could  prove  the  ownership  of 
all  the  alleged  owners,  or  it  might  be  very  expensive  to  procure 
the  necessary  testimony;  or  the  goods  stolen  from  some  of  the 
owners  may  have  been  of  very  trifling  value,  and  therefore  he 
may  have  thought  it  prudent  not  to  put  the  United  States  to  the 
expense  of  separate  prosecutions ;  but  whatever  may  have  been 
the  motive,  the  mode  of  proceeding  has  been  left  to  the  discretion 
of  the  District  Attorney,  who  is  an  officer  of  the  United  Slates, 
and  responsible  for  the  proper  discharge  of  the  duties  of  his  office. 

If,  then,  it  be  clear,  as  I  think  it  is,  that  the  stealing  of  the 
goods  of  divers  persons  at  the  same  time,  constitutes  several  dis- 
tinct felonies,  a  fortiori  are  they  to  be  considered  as  several  and 
distinct  felonies,  when  the  goods  are  taken  at  different  times,  al- 
though "  taken  under  a  preconceived  intention  of  stealing  them, 
and  by  a  continuous  operation." 

Never  having  seen  such  a  doctrine  as  this  broached  in  any  law- 
book which  came  within  my  notice,  and  no  authority  having  been 
cited  in  support  of  it,  I  cannot  believe  it  necessary  to  attempt  to 
refute  it. 

In  the  opinion  of  the  judge,  it  is  intimated  that  in  the  cnse  at 
Alexandria,  where  the  goods  of  two  of  Mr.  Hallowell's  scholars 
were  stolen  at  the  same  time  (which  was  Esther  Gordoii's  case,) 
this  Court  settled  the  law  that  it  was  but  one  offence.  But  it 
does  not  appear  that  any  question  was  made,  either  by  motion  to 
quash  the  indictment,  or  by  demurrer,  or  by  arrest  of  judgment; 
and  the  Court  might  have  been  of  opinion  that  the  two  offences, 
committed  at  the  same  time,  might  be  charged  in  one  indictment. 
The  sentence  was  for  two  years'  imprisonment  and  labor  in  the 
penitentiary  ;  not  three  years  as  supposed  by  the  judge  ;  this 
however  makes  no  difference  in  principle.  The  defendant  would 
have  been  liable  to  the  same  sentence  if  she  hod  taken  only  the 
goods  of  either  of  the  owners  stated  in  the  indictment. 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  stealing  of  the 
goods  of  divers  persons  at  the  same  time,  constitutes  as  many 
distinct  offences  as  there  are  distinct  owners  of  the  goods  stolen, 
and  that  they  may  be  charged  in  as  many  separate  and  distinct 
indictments.  That  it  is  doubtful  whether,  if  all  should  be  charged 
in  one  count,  the  Court  may  not,  before  trial,  quash  the  indict- 
ment, or  upon  the  trial,  compel  the  prosecutor  to  elect  which  of 
the  offences  he  will  prosecute;  and  therefore  it  is  properly  left  to 
the  discretion  of  the  Attorney  of  the  United  States  in  which  mode 
he  will  proceed. 

I  am  also  of  opinion  that  if  he  prosecutes  by  separate  indict- 
ments for  each  offence,  and  the  defendant  is  found  guilty  in  all, 
the  Court  cannot,  without  the  consent  of  the  United  Stales'  Attor- 
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uey,  quash  any  of  the  indictments ;  but  on  his  motion,  is  bound  to 
render  judgment  upon  the  verdicts  according  to  law,  unless  there 
should  appear  upon  the  record,  or  upon  motion,  legal  ground  to 
arrest  the  judgments. 

July  27,  1838.  W.  Cranch. 

I  concur  in  the  foregoing  opinion. 

August  6,  1838.  James  S.  Morsell. 


Negro  Harriet  Johnson  v.  Corporation  of  Washington. 

The  Corporation  of  Washington  has  power  to  prohibit  the  granting  of  tavern  lioenses 

to  colored  persons. 
The  justices  of  the  peace  have  jurisdiction  in  cases  against  women. 

Appeal  from  the  judgment  of  a  justice  of  the  peace  who  had 
rendered  judgment  against  the  appellant  for  a  fine- for  keeping  a 
tavern  without  license. 

Mr.  Dandridge,  for  the  appellant,  contended  that  the  corpora- 
tion had  no  right  to  discriminate  between  while  persons  and  free 
colored  persons,  by  prohibiting  the  granting  of  tavern  licenses  to 
the  latter ;  and  relied  upon  the  opinion  of  this  Court  in  Carey's 
case,  at  November  term,  1835.  He  also  contended  that  the  char- 
ter did  not  give  the  corporation  authority  to  restrain  taverns,  but 
only  to  license,  regulate,  and  tax  them. 

Mr.  Bradley,  contra,  relies  on  the  same  opinion  to  show  that 
the  corporation  has  authority  thus  to  discriminate  and  restrain. 

The  Court  (Morsell,  J.,  not  giving  any  opinion)  was  of  opi- 
nion that  the  corporation  has  a  discretion  to  prohibit  the  granting 
of  tavern  licenses  to  colored  persons. 

The  Court  also  (Cranch,  C.  J.,  giving  no  opinion)  decided  that 
justices  of  the  peace  have  jurisdiction  in  suits  against  women,  in 
cases  not  exceeding  fifty  dollars  in  value. 


Amelia  Thomas  v.  Owen  Summers. 

A  justice  of  the  peace  cannot  issue  an  execution,  as  on  a  supersedeas,  upon  the  mere 
indorsement  on  the  back  of  the  original  judgment,  that  it  was  superseded. 

Appeal  from  the  award  of  execution  by  a  justice  of  the  peace, 
upon  a  supposed  supersedeas.  The  only  evidence  of  a  confession 
of  judgment  by  way  of  supersedeas,  according  to  the  act  of  Assem- 
bly of  Maryland,  was  an  indorsement  on  the  back  of  the  original 
warrant,  upon  which  the  original  judgment  was  entered,  that  it 
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was  superseded  by  Amelia  Thomas,  the  appellant,  and  a  similar 
entry  on  the  justice's  docket. 

Mr.  Hoban,  for  the  plaintiff;  Mr.  Redin,  for  the  defendant. 

Reversed,  {item,  con.) 

Thruston,  J.,  said,  that  if  there  had  been  evidence  that  dili- 
gent search  had  been  made  among  the  deceased  justice's  papers 
for  the  regular  certificate  of  the  confession  of  judgment,  he  should 
think  the  indorsement  of  the  justice  sufficient. 


Ernestus  Guttschlick  v.  Bank  of  the  Metropolis. 

The  vendee  of  land,  cannot,  after  paying  the  purchase-money,  recover  it  hack,  upon 
the  failure  of  the  vendor  to  convey,  unless  the  vendee  has  tendered  to  the  vendor 
the  form  of  a  deed  of  conveyance  to  he  executed  by  the  vendor.  But  if  tiic  vendor 
has  not  a  good  title,  at  the  time  he  is  bound  to  convey,  the  vendee  may  recover 
back  the  purchase-money  without  tendering  the  form  of  a  conveyance,  as  he  is  not 
bound  to  accept  a  defective  title. 

A  written  contract  under  the  hands  and  seals  of  the  president  and  cashier  of  a  bank, 
purporting  that  the  hank,  througli  its  president  and  cashier,  is  pledged,  upon  pay- 
ment of  the  purchase-money,  to  convey  to  the  purchaser,  in  fee-simple,  a  certain  lot 
of  land,  in  testimony  whereof  the  said  president  and  cashier,  by  order  of  tlie  board 
of  directors,  have  thereunto  set  their  hands  and  seals,  and  signed  and  sealed  accord- 
ingly,  is  admissible  and  competent  evidence,  in  an  action  against  the  bank  to  reco- 
ver back  the  purchase-money,  without  further  evidence  of  the  authority  of  the  presi- 
dent and  cashier  to  make  the  contract. 

If  the  vendee  receives  an  insufficient  deed,  as  a  compliance  with  the  vendor's  contract 
to  convey,  and  afterwards  discovers  that  the  title  of  the  vendor  was  defective,  and 
that  the  deed  conveys  nothing,  the  vendee,  in  an  action  against  the  vendor  to  reco- 
ver back  the  purchase-money,  may  give  in  evidence  the  said  deed,  with  other  evi- 
dence, showing  the  title  to  be  defective,  &c. 

If  the  vendor's  title  be  defective,  the  vendee  may  recover  back  the  purchase-money,  in 
an  action  of  assumpsit,  although  he  has  been  in  possession  of  the  premises  several 
years. 

Assumpsit,  to  recover  back  the  purchase-money  from  the  de- 
fendants, for  lot  No.  5,  in  square  No.  489,  in  Washington.  The 
declaration  had  four  counts : 

1.  That  the  plaintiff  bought  of  the  defendants  the  lot  No.  5,  in 
the  square  489,  in  Washington,  for  $1,191.25;  in  consideration 
whereof  the  defendants,  through  the  president  and  cashier,  agreed 
with  the  plaintiff  that  the  defendants  were  pledged,  when  the 
purchase-money  should  be  paid,  to  convey  the  lot  to  the  plaintiff 
in  fee-simple.  That  the  plaintiff  paid  the  purchase-money  in  full; 
but  the  defendants  have  not  conveyed  the  lot  to  plaintiff,  but 
refuse  so  to  do. 

2.  That  the  defendants  bargained  and  sold  the  lot  to  the  plaintiff, 
and  received  the  purchase-money,  and  in  consideration  thereof, 
put  the  plaintiff  in  possession  of  the  lot,  and  agreed  by  their  presi- 
dent and  cashier,  agents  for  that  purpose  duly  authorized  by  the 
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defendants,  to  convey  the  lot  to  the  plaintiff  in  fee-sinnple.  That 
the  plaintiff  continued  in  possession  from  the  9th  of  November, 
1827,  to  the  30th  of  December,  1835,  when  he  was  turned  out  of 
possession  by  the  Patriotic  Bank  ;  and  while  in  possession  was 
obliged  to  pay  taxes  and  other  public  dues  thereon,  amounting  to 
three  hundred  dollars.  Yet  the  defendants,  although  often  re- 
quested, have  not  conveyed  the  lot  to  plaintifi'in  fee-simple,  but 
refuse,  &c. 

3.  That  the  defendants  promised,  upon  receipt  of  the  purchase- 
money,  to  convey  the  lot  to  the  plaintiff  in  fee-simple,  free  of  in- 
cumbrance. That  the  plaintiff  paid  the  purchase-money,  but  the 
defendants  were  not  seized  in  fee-simple  of  the  lot,  and  although 
requested,  did  not  and  would  not  convey  the  same  in  fee-simple 
to  the  plaintiff;  and  that  the  plaintiff,  being  in  possession,  was 
obliged  to  pay  taxes,  &c.,  to  the  amount  of  three  hundred  dollars. 

4.  Indebitatus  assumpsit  for  money  had  and  received. 

Upon  the  trial,  on  the  general  issue,  the  plaintiff  gave  in  evi- 
dence the  following  paper  : 

"  Be  it  known,  that  on  this  9th  day  of  November,  1827,  Ernest 
Guttschlick  hath  purchased  of  the  Bank  of  the  Metropolis  lot  No. 
5,  in  square  No.  489,  as  above  described,  and  as  laid  down  in  the 
plat  of  the  city  of  Washington,  for  the  sum  of  $1,191.25,  and  that  he 
hath  paid,  on  account  of  the  same,  the  sum  of  $591,25,  leaving 
due  the  sum  of  $600,  for  which  he  hath  given  his  note  to  the  said 
bankj  payable  in  six  months  after  date,  with  interest  from  date, 
which  sum  of  six  hundred  dollars,  when  paid,  will  be  in  full  for 
the  purchase-money  of  said  lot. 

"The  Bank  of  the  Metropolis,  through  the  president  and  cashier, 
is  hereby  pledged,  when  the  above  sum  shall  be  paid,  to  convey 
the  said  lot,  namely,  lot  5,  in  square  489,  in  fee-simple,  to  the 
said  Ernest  Guttschlick,  his  heirs  or  assigns  forever. 

"  In  testimony  whereof,  the  said  president  and  cashier,  by  order 
of  the  board  of  directors,  have  hereto  set  their  hands  and  seals, 
this  ninth  day  of  November,  eighteen  hundred  and  twenty-seven, 

"  John  P.  Van  Ness,  [seal.]  President  of  the  Bank  of  Metropolis. 

"  Alexander  Kerr,  [seal.]  Cashier. 

"In  presence  of  George  Thomas." 

And  further  proved  that  he  had  paid  the  note  in  the  said  agree- 
ment mentioned. 

Whereupon  Mr.  Coxe,  for  the  defendants,  prayed  the  Court  to 
instruct  the  jury,  that  upon  the  evidence  aforesaid,  the  plaintiff 
was  not  entitled  to  recover  upon  the  first  count  in  the  declaration. 

3Tr.  Coxe  contended  that  the  plaintiff  should  have  tendered  a 
deed  for  the  defendanis  to  execute.  Sug.  Vend.  180,  296.  If 
the  vendor  prepares  the  deed  the  vendee  may  not  be  satisfied. 
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The  rule,  therefore,  has  settled  down  that  a  purchaser  cannot 
maintain  an  action  against  the  vendor  for  not  conveying,  unless 
he  has  demanded  a  conveyance  and  tendered  the  form  of  a  deed. 

Mr.  Bradley,  contra,  contended  that  the  defendants  were  bound 
to  tender  a  deed  of  conveyance.  Jones  v.  Gardner,  10  Johns. 
266  ;   Clute  v.  Robinson,  2  Johns.  595. 

The  Court  (Thruston,  J.,  coritrd,)  gave  the  instruction  as 
prayed  by  Mr.  Coxe,  being  of  opinion  that  the  plaintiff  could  not 
recover  upon  the  first  count,  as  there  was  no  evidence  that  he  had 
demanded  a  conveyance,  and  tendered  the  form  of  a  deed. 

The  defendants'  counsel,  Mr.  Coxe,  objected  to  the  admissi- 
bility and  competence  of  the  paper  aforesaid  as  evidence  for  the 
plaintiff,  until  some  evidence  should  be  given  showing  the  author- 
ity of  the  president  and  cashier  to  sign  the  contract  and  to  bind 
the  bank,  so  as  to  take  the  case  out  of  the  statute  of  frauds. 

But  the  Court  (Cranch,  C.  J.,  contra,)  overruled  the  objection, 
and  permitted  the  contract  to  be  read  in  evidence  to  the  jury, 
without  further  proof  except  of  the  handwriting  of  Mr.  Van  Ness 
and  Mr.  Kerr,  and  of  the  payment  of  the  money  to  the  bank. 

The  plaintiff  then  offered  evidence  of  an  outstanding  title  in  the 
Patriotic  Bank,  older  than  the  defendants'  title ;  namely,  a  deed 
of  trust  from  B.  G.  Orr,  under  whom  the  defendants  claim,  to 
Joseph  Elgar,  to  secure  and  indemnify  one  Samuel  Lane,  who 
had  indorsed  Orr's  notes  for  $6,000;  a  judgment  against  Lane's 
administrators  ;  and  a  sale  under  the  deed  of  trust,  by  Elgar  to  the 
Patriotic  Bank. 

Mr.  Coxe,  for  the  defendant,  objected  to  evidence  of  the  judg- 
ment against  Lane's  administrators,  because  there  was  no  decla- 
ration filed  in  the  cause,  although  one  of  the  notes  mentioned  in 
the  deed  of  trust  was  filed  as  the  cause  of  action,  and  judgment 
confessed  for  that  amount. 

The  Court  {nem.  con.)  overruled  the  objection  and  permitted 
the  evidence  to  go  to  the  jury. 

The  plaintiff  then  offered  in  evidence  a  letter  from  him  to  the 
defendants,  stating  that  he  had  received  a  deed  for  the  lot ;  and 
also  offered  to  read  the  deed  to  the  jury  to  show  them  that  it  was 
not  a  deed  from  the  bank ;  but  from  the  president  of  the  bank 
under  his  private  seal,  and  therefore  conveyed  nothing. 

JSIr.  Coxe,  for  the  defendants,  objected  to  the  reading  of  the 
deed  to  the  jury  in  evidence,  but  the  Court  [nem.  con.)  overruled 
the  objection,  and  suffered  the  evidence  to  go  to  the  jury. 

Mr.  Coxe,  for  the  defendants,  then  prayed  the  Court  to  instruct 
the  jury  that  upon  the  whole  evidence  the  plaintiff  was  not  entitled 
to  recover. 

He  contended  that  the  plaintiff  having,  in  his  letter  of  the  17lh 
37* 
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of  December,  1835,  admitted  that  he  had  "  received  the  deed 
accordingly,"  that  is,  according  to  the  agreement,  could  not,  in 
this  action,  deny  its  vaUdity.     The  agreement  was  executed. 

As  to  the  second  count;  upon  the  eviction.  There  is  no  evi- 
dence of  any  lawful  eviction  by  the  Patriotic  Bank. 

TiiuusTON  and  Morsell,  J.,  here  stopped  Mr.  Coxe  upon  that 
point. 

As  to  the  third  count ;  the  defect  of  title.  The  agreement  is 
only  to  convey  in  fee-simple,  that  is  to  convey  in  fee-simple  all 
the  right  which  the  bank  had.  The  agreement  is  not  for  a  con- 
veyance in  fee-simple.  The  terms  of  the  agreement  cannot  be 
extended  at  law  ;  tlie  plaintiff's  remedy  is  in  equity  alone. 

As  to  the  fourth  count.  The  plaintiff  cannot  recover  on  this 
count  for  money  had  and  received,  because  the  consideration  has 
not  entirely  failed.  The  plaintiff  has  had  the  use  and  occupation 
for  a  period  of  seven  or  eight  years. 

Mr.  Bradley,  contra.  The  agreement  is  to  convey  the  lot  in 
fee-simple;  this  means  a  good  title.  The  paper,  which  the  plain- 
tiff received,  and  which,  in  his  letter,  he  calls  a  deed,  is  no  deed 
from  the  bank,  and  would  be  good  for  nothing,  even  if  the  bank 
had  had  a  title.  It  is  under  the  private  seal  of  the  president  of 
the  bank  only. 

If  the  defendants  had  no  good  title  the  plaintiff  was  not  bound 
to  demand  a  conveyance,  nor  to  tender  a  deed  to  be  executed. 
The  deed  of  trust  to  Elgar  was  outstanding,  and  all  the  debts  se- 
cured thereby  were  unpaid. 

The  plaintiff's  possession  was  no  bar  to  the  plaintiff's  right  to 
recover  if  the  defendants  can  be  placed  in  as  good  a  condition  as 
they  were  in  before  that  possession.  Cliite  v.  Robinson,  2  Johns. 
595 ;  Robb  v.  Montgomery,  20  Johns.  15  ;  Greely  v.  Kevers,  9 
Johns.  126  ;  McCarthy  v.  Woolen  Factory,  14  Johns.  453  ;  Sug- 
den,  178,  179,  202,  206,  214,  243,  244,  283  ;  Hamilton  v.  Cutts, 
4  Mass.  349 ;  Conner  v.  Henderson,  15  Mass.  319. 

Mr.  Coxe  in  reply.  No  case  has  been  cited  in  which  an  action 
for  money  had  and  received,  has  been  maintained,  to  recover 
back  the  purchase-money,  after  a  deed  had  been  given  and  re- 
ceived. The  cases  cited  are  all  special  actions  upon  all  the  circum- 
stances of  the  case.  A  conveyance  in  fee  of  such  title  as  the  bank 
had,  was  a  good  compliance  with  the  contract.  The  bank  was 
not  bound  to  give  a  title  free  from  incumbrance.  In  the  cases 
cited  the  contract  was  for  a  good  title,  or  a  good  deed,  or  a  good 
conveyance.  A  mortgage  is  no  breach  of  the  covenant  of  seizin. 
The  entry  of  Dyson,  the  cashier  of  the  Patriotic  Bank,  was  no  dis- 
seisin ;  the  plaintiff  still  remained  in  possession.  The  lot  was 
vacant  and  unimproved.     2  Saund.  on  Pleading,  613  ;  Keene  v. 
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Clark,  10  Peters,  291.  The  action  for  money  had  and  received 
cannot  be  maintained  for  the  purchase-money,  unless  the  con- 
sideration has  entirely  failed.  Greenleaf  v.  Cook,  2  Wheat.  13  ; 
Casivell  V.  Black  River,  14  Johns.  457 ;  Conner  v.  Henderson, 
15  Mass.  319. 

The  Court  (Morsell,  J.,  contra,)  refused  to  give  the  instruc- 
tion prayed  by  Mr.  Coze,  that  the  plaintiff  could  not  recover  upon 
the  whole  evidence. 

MoKSELL,  J.,  thought  that  Mr.  Elgar's  trust  was  not  an  out- 
standing incumbrance,  because  twelve  years  had  elapsed  between 
the  judgment  against  Lane's  administrator  in  1823,  and  the  sale 
on  the  21st  of  December,  1835,  and  therefore  the  plaintiff  could 
not  recover  without  tender  of  a  deed  to  be  executed  by  the  bank. 

Thruston,  J.,  thought  the  plaintiff  might  recover  upon  the 
general  equity  and  justice  of  the  case. 

Cranch,  C.  J.,  thought  the  outstanding  title  in  Mr.  Elgar,  at 
the  time  of  the  contract,  and  at  the  time  of  the  payment  of  the 
purchase-money,  dispensed  with  the  obligation  of  the  plaintiff  to 
tender  a  deed  to  be  executed,  as  he  was  not  bound  to  accept  a 
defective  title. 

Verdict  for  the  plaintiff,  ^1,191.25,  with  interest  from  the  9th 
of  November,  1827.  Bills  of  exception  were  taken  by  both 
parlies. 

Affirmed  by  the  Supreme  Court  of  the  United  States.  14  Pe- 
ters, 19. 

♦ 

Edward   Fenwick  v.  Guy  Grimes. 

An  action  upon  the  case  for  deceif;  will  not  lie  for  a  breach  of  promise. 

If  the  owner  of  a  female  slave  sell  her  for  less  than  the  market  price  upon  the  pur- 
chaser's representation  that  he  wished  to  have  her  for  his  own  use,  and  that  she 
should  not  be  removed  out  of  the  District  of  Columbia,  nor  sold  to  any  person  to 
be  by  him  transported  out  of  the  district,  and  that  she  should  live  in  the  district, 
near  her  friends ;  and  the  purchaser  afterwards  sell  her  to  a  negro-trader  living  in 
the  district,  by  means  whereof  the  slave  is  removed  out  of  the  district ;  it  is  no  jus- 
tification of  the  defendant,  in  an  action  for  the  deceit,  that  after  he  had  purchased 
the  slave,  he  was  persuaded  by  a  friend,  that  she  was  unfit  for  his  use,  and  that  he 
ought  to  sell  her ;  although  the  purchase  was  originally  made  by  the  defendant  in 
good  faith. 

If  the  verdict  be  general,  and  one  of  the  counts  is  bad,  the  judgment  must  be  ar- 
rested ;  and  the  Court  will  not,  after  the  verdict  has  been  recorded,  order  it  to  be 
amended,  by  applying  it  to  the  good  count  only,  unless  the  evidence  given  was  ap- 
plicable only  to  that  count. 

An  action  upon  the  case  for  deceit  will  not  lie  unless  there  was  a  false  affirmation  of 
some  fact.  A  non-performance  of  promises  is  not  sufBcient.  The  declaration  must 
charge  that  the  defendant  averred  some  fact  to  be  true,  and  that  it  was  false. 

This  was  an  action  upon  the  case  for  deceit,  by  the  purchaser 
of  a  female  slave,  by  which  the  vendor  was  induced  to  sell  her 
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for  less  than  the  market  price.     The  declaration  contained  two 
counts. 

1.  The  first  count  stated,  that  in  conversation  between  the 
plaintiff  and  defendant  concerning  the  purchase  of  the  plaintiff's 
slave  Henny,  it  was  agreed  between  the  plaintiff  and  defendant 
that  she  should  not  be  removed  out  of  this  District  of  Columbia, 
nor  sold  to  any  person  to  be  transported  out  of  the  said  district, 
but  that  she  should  live,  as  a  slave,  in  this  district,  so  as  to  be  near 
and  convenient  to  her  friends  and  acquaintances ;  and  that  the 
defendant,  upon  that  conversation,  falsely,  fraudulently,  and  de- 
ceitfully affirmed  to  the  plaintiff  that  the  said  slave  should,  after 
the  defendant's  purchase  of  her  from  the  plaintiff,  reside  in  this 
district  during  her  lifetime  ;  and  the  plaintiff,  believing  the  affirma- 
tion to  be  true,  sold  her  to  the  defendant  for  $400,  a  price 
much  less  than  the  value  of  the  slave  if  there  had  been  no  such 
understanding  or  agreement  as  to  her  residence  ;  yet  the  defend- 
ant, not  regarding  his  said  promise  and  undertaking,  but  contriv- 
ing and  fraudulently  intending,  craftily  and  subtlely  to  deceive 
and  defraud  the  plaintiff,  sold  and  delivered  the  said  slave  to  a 
negro-trader  living  in  this  district ;  by  means  of  which  said  last 
sale  and  delivery  the  said  slave  has  been  removed  out  of  this  dis- 
trict to  foreign  parts,  there  to  reside  at  a  great  distance  from  her 
friends  and  relatives ;  "  and  so  the  said  plaintifl'  saith  that  the  de- 
fendant him  the  plaintiff  then  and  there  falsely  and  fraudulently 
deceived  and  defrauded." 

2.  The  second  count  stated,  that  on  the  1st  of  June,  1833,  the 
plaintiff  was  possessed  of  another  valuable  woman  slave,  named 
Henny,  Avho  had  been  brought  up  in  the  plaintifPs  family  and 
service,  but  for  whose  services  he  had  no  further  use,  and  was 
willing  to  dispose  of  said  woman  slave  for  a  sum  far  less  than  her 
real  value  to  a  master  who  resided,  and  who  would  keep  her  in 
the  neighborhood,  and  would  engage  that  she  would  not  be  sold 
away  to  the  Southern  negro-traders,  and  the  defendant,  well 
knowing  the  same,  fraudulently  came  and  represented  that  he 
desired  her  for  his  own  private  use,  wanting  such  a  slave  to  be 
kept  and  employed  in  the  neighborhood  aforesaid,  and  thereupon 
falsely,  fraudulently,  and  deceitfully  declared  and  protested  that 
he  would  engage  that  the  said  slave  should  not  be  transported  or 
sold  away  to  traders  in  negroes,  but  should  be  kept  and  employed 
in  this  district;  by  reason  of  which  false  and  deceitful  represent- 
ations, the  plaintiff  was  imposed  upon  and  prevailed  with  to  sell 
to  the  defendant  the  said  slave  for  the  sum  of  $400,  a  sum  far  less 
than  her  real  value,  which  the  plaintiff  avers  was  at  least  $600. 

The  plaintiff  further  avers,  that  he  would  not  have  sold  the  said 
slave  but  for  the  consideration  of  her  being  within  this  district. 
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for  any  sura  of  money  whatever,  and  the  defendant  well  knew 
the  same  ;  and  the  plaintiff  being  so  imposed  upon  as  aforesaid, 
and  relying  upon  the  said  representations,  and  promise,  and 
engagement  of  the  defendant,  did  sell  and  deliver  to  him  the  said 
woman  slave.  And  the  plaintiff  further  declares,  that  the  said 
representations,  declarations,  and  promises  of  the  defendant,  were 
utterly  false  and  deceitful ;  and  that  at  the  time  he  thus  gave  him- 
self out,  and  imposed  upon  the  plaintiff,  as  wishing  to  purchase 
the  said  woman  slave  upon  the  conditions  and  considerations 
aforesaid,  for  his  own  use  and  employment  within  the  district,  he 
had  engaged  to  sell  this  woman  slave  to  a  negro-trader,  a  certain 
James  Burch,  who  he  well  knew  wanted  to  transport  the  said 
woman  slave  beyond  the  limits  of  this  district ;  and  the  defendant, 
having,  as  aforesaid,  by  fraud  and  deceit,  bought  the  said  woman 
slave  intendedly  for  his  own  use,  and  possessed  himself  of  the  said 
woman  slave,  sold  and  delivered  her  to  the  said  negro-trader,  who 
took  her  and  transported  and  carried  her  out  of  this  district  to  for- 
eign parts,  unknown  to  the  plaintiff;  and  so  the  plaintiff  saith,  that 
by  reason  of  the  fraudulent,  false,  and  deceitful  representations  as 
aforesaid,  he  was  imposed  upon  to  sell  and  dispose  of  the  said 
woman  slave  for  a  much  less  sum  than  her  real  full  value,  and 
thereby  lost  the  value  of  the  said  slave ;  and  was  otherwise 
greatly  injured  by  the  said  several  promises,  and  hath  damage  to 
the  sum  of  $1,000. 

Upon  the  trial,  Mr.  Key,  for  the  defendant,  moved  the  Court  to 
instruct  the  jury,  "  that  if  they  should  believe  from  the  evidence, 
that  the  defendant  bought  the  woman  for  his  own  use,  and  intend- 
ing bond  fide  to  keep  her  according  to  the  said  agreement ;  and 
was  afterwards  persuaded  by  his  friend  that  she  was  unfit  for  his 
use,  and  that  he  ought  to  sell  her  as  aforesaid,  and  that  he  did, 
on  such  persuasion,  sell  her,  then  there  was  no  deceit,  and  then 
the  plaintiff  is  not  entitled  to  recover." 

But  the  Court  (Morsell,  J.,  not  giving  an  opinion,  having 
been  absent  at  the  commencement  of  the  argument,)  refused  to 
give  the  instruction. 

Verdict  for  the  plaintiff,  ^115.53. 

Mr.  Key  moved  in  arrest  of  judgment,  contending  that  the  first 
count  was  bad  for  want  of  a  scienter  ;  that  is,  an  averment  that 
the  defendant  knew  that  the  person  to  whom  he  sold  the  slave, 
was  a  negro-trader. 

In  the  case  of  Price  v.  Read,  2  Har.  &  Gill,  291,  which  has 
been  cited  by  the  opposite  counsel  as  the  precedent  for  the  present 
case,  the  sale  was  averred  to  have  been  made  to  a  negro-buyer, 
living  out  of  Maryland,  and  in  one  of  the  Southern  States. 

3Ir.  R.  J.  Brent,  contra.     The  declaration  is  drawn  from  that 
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in  Price  v.  Read.  The  averment  is,  that  the  defendant  sold  her 
to  a  negro-trader.  The  inference  is,  that  she  was  to  be  taken  out 
of  the  district.     Adams  v.  Anderson,  4  Har.  &  John.  558. 

This  objection  comes  too  late  after  verdict.  The  jury  could 
not  have  found  the  verdict  for  the  plaintiff,  unless  it  had  been 
proved  that  the  defendant  knew  he  was  a  negro-trader ;  or  that 
the  sale  was  with  the  intent  that  she  should  be  removed  out  of  the 
district.  At  most,  the  ground  of  action  is  defectively  stated, 
which  is  cured  by  verdict.     Rushton  v.  Aspinall,  Doug.  681,  683. 

Mr.  Key,  in  reply.  The  ground  of  action  is  not  defectively  set 
out ;  but  the  first  count  states  no  cause  of  action. 

Cranch,  C.  J.  In  the  case  of  Price  v.  Read,  (2  Har.  &  G. 
291,)  from  which  this  declaration  was  drawn,  there  was  no  ques- 
tion made  as  to  the  validity  of  the  counts  in  that  declaration ;  nor 
did  the  counsel  for  the  defendant  argue  the  case  before  the  court 
of  appeals ;  and  therefore  the  case  is  of  little  weight  upon  that 
question. 

The  substance  of  the  first  count  is,  that  the  plaintiff  was  induced 
to  sell  the  slave  for  less  than  her  value,  by  the  defendant's  agree- 
ment that  she  should  not  be  removed  from  the  District  of  Colum- 
bia ;  yet  the  defendant  sold  her  to  a  negro-trader,  living  in  the 
district,  by  means  whereof  she  has  been  removed  from  this  dis- 
trict ;  and  so  the  defendant  deceived  and  defrauded  the  plaintiff. 

Here  is  no  false  affirmation  of  a  fact,  but,  at  most,  only  a 
breach  of  promise.  No  deceit  is  averred  previous  to  the  sale  by 
the  defendant ;  and  the  deceit,  if  any,  was  subsequent  to  the  sale, 
and  consisted  only  in  a  disregard  of  the  agreement ;  and  was 
only  thai  kind  of  deceit  which  every  debtor  practices  when  he 
refuses  to  pay  his  debt  according  to  his  promise. 

Even  if  it  had  been  an  action  of  assumpsit,  instead  of  deceit, 
there  is  no  cause  of  action  alleged.  The  promise  was,  that  she 
should  not  be  removed  from  the  district ;  the  breach  is,  that  the 
defendant  sold  her  to  a  negro-trader  living  in  the  district,  by 
means  of  which  sale  she  Avas  removed  ;  but  it  is  not  averred  that 
this  last  sale  was  made  by  the  defendant  with  intent  that  the  slave 
should  be  removed,  or  that  the  defendant  caused  the  removal. 
There  was  no  engagement  on  the  part  of  the  defendant  that  he 
would  not  sell  the  slave  within  the  district,  nor  to  a  negro-trader. 

This  count  may  be  true,  and  yet  the  defendant  may  have  taken 
an  obligation  from  his  vendee  that  the  slave  should  not  be  re- 
moved. I  think  the  count  is  bad,  and  that,  as  the  verdict  is  gene- 
ral, the  judgment  must  be  arrested. 

TuHUSTON,  J.,  absent.     Morsell,  J.,  concurred. 

Mr.  Brent  then  moved  to  amend  the  verdict  so  as  to  make  it 
applicable  to  the  second  count  only  ;  and  cited  Bernard  v.  Wliit- 
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ing-,  7  Mtiss.  Rep.  358;  2  Tidd,  770;  Williams  v.  Breedon, 
1  B.  &  P.  329. 

Mr.  Key,  contra.  In  the  case  of  Williams  v.  Breedon,  (LB. 
&  P.  329,)  there  was  a  certificate  of  the  judge  that  the  jury  gave 
their  verdict  for  damages  upon  evidence  applicable  only  to  the 
good  count ;  and  therefore  the  Court  had  a  right  to  alter  the  ver- 
dict, which  was  general,  so  as  to  apply  it  only  to  the  good  count, 
and  to  enter  a  verdict  for  the  defendant  upon  the  other  count. 
But  in  the  present  case  there  was  no  such  certificate,  nor  any 
other  means  of  knowing  on  which  count  the  jury  found  their  ver- 
dict ;  and  in  the  same  case  of  Williams  v.  Breedon,  the  Court  said 
that  as  there  was  evidence  applicable  to  both  counts,  if  there  had 
been  no  other  evidence  to  show  on  what  ground  the  damages 
were  given  by  the  jury,  it  would  not  be  competent  for  the  Court 
to  alter  the  verdict.  Stephenson  v.  Hayden,  2  Mass.  Rep.  406 ; 
Barnes  v.  Hurd,  11  Id.  57,  58 ;  Sheely  v.  Biggs,  2  Har.  &  John. 
364. 

But  the  second  count  is  as  bad  as  the  first.  There  is  no  scien- 
ter that  the  defendant  sold  the  slave  with  intent  that  she  should  be 
carried  out  of  the  district. 

Cranch,  C.  J.  The  only  misrepresentation  of  fact,  stated  in 
this  second  count,  is,  that  the  defendant  represented  that  he  "  de- 
sired" the  slave  "for  his  own  use;"  but  that  representation  is 
not  averred  to  be  false  ;  it  is  not  averred  that  the  defendant  did 
not  desire  the  slave  for  his  own  use. 

The  other  supposed  misrepresentations  are  only  breaches  of 
promise  or  contract,  for  the  performance  of  which,  the  plaintiff 
relied  upon  the  credit  of  the  defendant. 

It  is  true,  that  the  plaintiff  "  declares  that  the  said  representa- 
tion, declarations,  and  promises,  were  utterly  false  and  deceitful," 
and  that  "  at  the  time  the  defendant  gave  himself  out  as  wishing 
to  purchase  the  slave  upon  the  conditions,"  &c.,  "  and  for  his  own 
use,"  &c.,  he  had  engaged  to  sell  the  slave  to  a  negro-trader  who 
he  knew  wanted  to  transport  her,  &c. ;  but  this  is  no  direct  denial 
that  the  defendant  "  desired  the  slave  for  his  own  use." 

If  this  count  is  to  be  considered  a  count  for  money  obtained  by 
false  pretences,  the  pretence  should  have  been  distinctly  averred, 
and  its  truth  denied  in  terms. 

The  mere  non-performance  of  a  promise  is  not  such  a  deceit 
as  will  support  an  action  of  deceit.  The  remedy  is  an  action  of 
assumpsit,  to  which  the  general  issue  is  not,  not  guilty,  but  no?i 
assumpsit. 

I  am,  therefore,  of  opinion,  that  the  second  count  as  well  as  the 
first  is  bad,  and  that  judgment  must  be  arrested  upon  both. 

The  other  judges  concurred. 
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Judgment  arrested  upon  both  counts. 

Ml'.  Brent  then  moved  for  leave  to  amend  the  declaration,  and 
for  a  venire  de  novo  ;  and  cited  the  case  of  Gelding  v.  Good,  in 
this  Court,  at  December  term,  1821,  (not  reported,)  and'  Semmes 
V.  Sherburne,  at  December  term,  1825,  (2  Cranch,  C.  C.  446,) 
in  which  case  it  is  said  judgment  was  arrested  for  a  fault  in  the 
declaration,  and  the  Court  gave  leave  to  amend  on  payment  of 
the  costs  of  the  term  ;  but  I  have  no  note  of  the  point,  and  no 
note  of  the  case  of  Golding-  v.  Good.  Cur.  ad.  vult. 

The  Court,  {nem.  con.)  at  November  term,  1838;  refused  leave 
to  amend. 


Sylvester  Welch  v.  John  Hoover. 

An  agent  is  a  competent  witness  to  prove  his  own  authority,  if  not  in  writing ;  and  is 

not  incompetent  by  reason  of  his  liability  to  cither  of  the  parties. 
A  parol  authority  will  support  a  written  contract. 

Assumpsit,  for  feeding  cattle,  &c. 

Mr.  Brent,  for  the  plaintiff,  offered  to  examine  Mr.  Owens,  as 
a  witness  to  prove  that  he,  as  agent  of  the  defendant,  contracted 
to  purchase  of  the  plaintiff  seventy-four  head  of  cattle ;  $500  to 
be  paid  in  cash,  and  the  residue  by  the  1st  of  November,  when 
the  defendant  was  to  lake  the  cattle  away. 

BIr.  Bradley,  for  tlie  defendant,  objected  to  the  testimony  of 
Mr.  Owens,  until  his  agency  should  be  proved ;  and  that  he  was 
not  competent  to  prove  his  own  agency;  and  that,  if  proved,  he 
was  not  competent,  because  interested. 

The  Court,  however,  (Thruston,  J.,  doubting,)  permitted  the 
witness  to  be  examined  without  a  release  from  either  party  ;  and 
decided  that  he  was  competent  to  prove  his  own  authority,  if  it 
was  not  in  writing.     See  Starkie  on  Evidence,  Part  4,  p.  55. 

Mr.  Bradley  then  objected,  that  a  parol  authority  will  not  sup- 
port a  written  contract  made  by  the  agent. 

But  the  Court  (Morsell,  J.,  absent,)  overruled  the  objection. 

Verdict  for  plaintiff,  8472.32. 


Peter  Grifflv  v.  Matthias  Jeffers. 

If  the  defendant  reads  a  part  of  the  plaintiff's  account,  filed  with  the  declaration,  in 
evidence  to  the  jury,  he  thereby  makes  the  whole  account  evidence  for  the  plaintiff. 

Indebitatus  assu.mpsit,  "  for  sundry  matter  and  articles  pro- 
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perly  chargeable  in  account,  as  by  a  particular  account  thereof 
herewith  into  Court  exhibited  appears,"  amounting  to  $97.93. 

Upon  the  trial,  at  March  term,  1836,  Mr.  Z.  C.  Lee,  for  the 
defendant,  in  order  to  prove  certain  dates,  read  in  evidence  to  the 
jury  a  part  of  the  plaintiff's  account,  which  had  been  filed  with 
the  declaration. 

Mr.  Coxe,  for  the  plaintiff,  contended,  and  prayed  the  Court  to 
instruct  the  jury,  that  the  defendant's  counsel,  by  reading  a  part 
of  the  account  to  the  jury  as  evidence,  had  made  the  whole 
account  evidence  for  the  plaintifi". 

And  the  Court  (Thruston,  J.,  absent,)  gave  the  instruction  as 
prayed. 

Verdict  for  the  plaintiff,  $97.93. 

Mr.  Lee  moved  for  a  new  trial  on  the  ground  of  misdirection 
of  the  jury,  and  cited  the  case  of  Gracy  v.  Bailee,  16  Sergeant  & 
R.  126,  abridged  in  1  Wheeler,  170. 

But  the  Court  overruled  the  motion. 

Judgment  for  plaintiff. 

See  Harrison  v.  Rowan,  3  Wash.  C.  C.  R.  580  ;  Blight  v.  Ash- 
ley, 1  Peters,  C.  C.  Rep.  15 ;  Beall  v.  Davis,  in  this  Court,  at 
December  term,  1826  ;  Coote  Sf  Jones  v.  Bank  of  the  United  States, 
in  this  Court,  at  the  same  term  (3  Cranch,  C.  C.  50)  ;  and  Smith 
Sf  Son  V.  Coleman  et  al.  in  this  Court,  at  Washington,  April  term, 
1821,  (2  Cranch,  C.  C.  237.) 


Richard  C.  L.  Moncure  and  Walter  P.  Conway,  Executors  of 
Mary  James  v.  Anne  R.  Dermott. 

A  covenant,  absolutely  to  pay  a  usurious  debt  directly  to  the  lender,  is  not  a  covenant 
simply  to  indemnify  the  surety,  although  delivered  to  the  surety,  but  is  a  security 
for  the  usurious  debt  to  the  lender,  especially  if  the  instrument,  upon  its  face,  does 
not  purport  to  be  a  covenant  to  the  surety,  but  an  undertaking  to  pay  the  debt 
directly  to  the  lender  of  the  money. 

A  covenant  to  pay  an  usurious  debt  to  the  creditor  is  void,  under  the  statute  of  Vir- 
ginia, althojigh  delivered  to  the  surety,  who  was  ignorant  of  the  usury ;  it  being  a 
security  for  the  usurious  debt,  and  the  surety  who  innocently  pays  the  debt,  cannot, 
upon  that  instrument,  recover  from  the  debtor  the  money  thus  paid. 

An  assignor  of  a  bond  is  not  estopped  to  deny  its  validity  in  law. 

Although  the  affirmative  of  the  issue  be  upon  the  defendant  in  an  action  of  covenant, 
yet  as  the  plaintiffs  must  prove  damages  sustained  by  the  breach  of  the  covenant, 
they  have  the  right  to  open  and  close  the  argument  before  the  jury. 

If  the  cause  of  action  be  usurious,  no  waiver  of  the  objection  by  the  defendant,  in 
pais,  will  avail  the  plaintiff. 

If  a  man  in  Virginia,  bond  fide  buy  a  bond  at  such  a  discount  that  the  lawful  interest 
upon  the  bond  will  produce  him  12  per  cent,  per  annum  upon  the  purchase-money, 
it  is  not  usury ;  but  if  he  intended  it  only  as  a  cloak  under  which  to  evade  the  sta- 
tute, it  is  usury. 

VOL.  V.  38 
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If  there  be  no  loan  of  money  secured  by  the  bond,  and  it  be  purchased  bond  fide,  the 
transaction  is  not  usurious,  although  purchased  at  such  a  discount  as  enables  the 
purcliaser  to  obtain  an  interest  of  12  per  cent,  per  annum  upon  the  purchase- 
money,  and  although  the  bond  was  made  to  raise  money  upon,  if  the  purchaser  was 
ignorant  of  that  fact. 

If  the  instrument  upon  which  the  suit  is  brought,  be  a  security  for  the  usurious  debt, 
it  is  void  by  the  statute,  and  the  plaintiffs  cannot  recover  upon  it  the  money  which 
they,  as  executors  of  the  surety,  paid  in  satisfaction  of  such  usHrious  debt ; 
although,  when  they  paid  it,  they  were  ignorant  of  the  usury;  and  it  was  not  neces- 
sary that  the  defendant  should  have  informed  tliem  of  the  usury,  and  instructed 
them  not  to  pay  it,  before  they  paid  it. 

Wliat  facts  may  be  inferred  fiom  other  facts,  is  a  question  of  law. 

And  from  certain  facts  tlie  jury  may  infer,  that  a  certain  transaction  is  substantially  a 
loan,  although  it  may  appear  to  have  been  made  in  the  form  and  name  of  a  sale  of 
a  bond. 

This  was  an  action  of  covenant,  upon  the  following  instru- 
ment : 

"  Whereas  INIary  James  has  executed  her  bond  or  note,  dated 
the  28lh  day  of  November,  1828,  payable  to  me,  on  demand,  for 
the  sum  of  S2,620,  which  said  bond  or  note  was  merely  loaned 
to  me  for  the  purpose  of  raising  money  upon  ;  and  whereas  I 
have,  since  the  execution  of  the  said  bond  or  note,  as  aforesaid, 
assigned  it  to  Philip  Alexander,  of  Fredericksburg,  for  value 
received  of  him.  I  do,  therefore,  hereby  bind  myself,  my  heirs, 
executors,  and  administrators,  to  pay  and  discharge  the  said  bond 
or  note,  with  all  interest  that  may  accrue  thereon,  when  the  same 
shall  become  due  and  payable.  Given  under  my  hand  and  seal 
this  12ih  day  of  August,  1829.      Anne  R.  Dermott.     [l.  s.]  " 

The  "  bond  or  note"  mentioned  in  the  above  instrument  was 
as  follows  : 

"  $2,620.  On  demand  I  bind  myself,  my  heirs,  executors,  and 
administrators,  to  pay  to  Anne  R.  Dermott,  her  executors,  admi- 
nistrators, or  assigns,  the  sum  of  two  thousand  six  hundred  and 
twenty  dollars,  for  value  received,  with  interest  from  the  date 
hereof.  Given  under  my  hand  and  seal  this  28th  day  of  Novem- 
ber, 1828.  Mary  James,     [seal.]  " 

Upon  which  was  the  following  indorsement :  "  I  assign  the 
within  to  Philip  Alexander  for  value  received  this  1st  day  of  De- 
cember, 1828.  Anne  R.  Dermott." 

It  appeared  in  evidence  that  the  following  payments  on  account 
of  this  "  note  or  bond  "  were  made  by  Miss  Dermott  (the  defend- 
ant) namely,  19lh  April,  1831,  S180.  December  27th,  1831, 
$200.  February  7ih,  1832,  $225,  and  on  May  8th,  1832,  $'395. 
And  the  following  payments  were  made  by  the  plaintiffs,  namely, 
December  Cth,  1833,  $(600.  December  28lh,  1833,  $1,346.52 ; 
and  December  31st,  1833,  $435.55  in  full. 

Tiiat  this  "  bond  or  note  "  was  made  to  raise  money  upon  to 
pay  a  debt  due  by  the  defendant  to  Thomas  Poultney  &  Son  of 
Baltimore,  upon  the  following  obligation  ;  namely, 
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"  We,  Mary  James,  Anne  R.  Dermott,  William  C.  Beale,  and 
John  Moncure,  of  the  county  of  Stafford,  and  Thomas  Sedden  of 
the  town  of  Fredericksburg,  do  hereby  promise  and  bind  our- 
selves, our  heirs,  executors,  and  administrators  jointly  and  severally, 
to  pay  to  Thomas  Poultney  &  Son  of  Baltimore,  their  executors, 
administrators,  or  assigns,  the  just  and  full  sum  of  three  thousand 
six  hundred  and  thirty-three  dollars  and  sixty-one  cents  on  or  be- 
fore the  23d  day  of  November,  1828,  as  witness  our  hands  and 
seals  this  31st, day  of  March,  1826. 

Mary  James.  [seal. 

Attest :  J.  M.  Conway ;  as     )      Anne  R.  Dermott.  [seal. 

to  Mary  James  and  Anne      >      Wm.  C.  Beale.         |seal. 

R.  Dermott.  )      .John  Moncure.         [seal. 

Thomas  Sedden.        [seal. 
On  that  instrument  was  the  following  indorsement : 
"  Paid  by  T.  Sedden,  on  account  of  Robert  James,     $629.20 
"  Check  on  United  Slates  Bank  at  Washington,  628.33 

"  Paid  by  P.  Alexander,  2,340.00 


$3,597.53 
"  Balance  due  T.  Sedden,  for  which  he  has  a  note 

of  J.  Moncure's,  36.09 


$3,633.62 
*'  Thomas  Poultney  &  Son,  pay  Thomas  Sedden,  Esq.,  cash. 
or  order.  Evan  Poultney." 

That  on  the  same  31st  of  March,  1826,  the  said  Mary  James, 
(of  the  county  of  Stafford,)  conveyed  in  trust  to  Arthur  A.  Mor- 
son,  to  secure  and  indemnify  the  three  sureties  Beale,  Moncure, 
and  Sedden,  against  their  liability  upon  that  note,  about  five  hun- 
dred acres  of  land  and  thirteen  slaves,  in  Stafford  county,  with 
power  to  sell  the  same  if  the  debt  should  not  be  paid  by  Miss 
James  or  Miss  Dermott. 

That  as  early  as  March  14th,  1828,  Mr.  John  Moncure,  in  be- 
half of  Miss  Dermott,  applied  to  Mr.  Philip  Alexander,  of  Fred- 
ericksburg, to  obtain  from  him  money  to  pay  off  this  debt  to 
Poultney  &  Son,  and  that  Mr.  Alexander  finally  determined  that 
he  would  give  $2,200  for  a  bond  to  be  given  by  Miss  James, 
payable  in  five  years,  for  $3,400  ;  but  he  would  require  a  deed  of 
trust  from  her  (Miss  James)  of  her  land  and  slaves;  and  that  the 
balance  which  would  be  due  to  Poultney  &  Son  over  and  above 
the  ^'2,200  to  be  placed  in  his  (Alexander's)  hands  so  that  he 
might  pay  the  debt  to  Poultney  &  Son  and  get  a  release  of  the 
deed  of  trust  already  given  to  Mr.  Morson  to  secure  the  sureties 
Beale,  Moncure,  and  Sedden,  and  take  a  new  deed  of  trust  for 
his  security. 
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That  Miss  James  was  the  defendant's  aunt,  and  the  defendant 
either  lived  with  her,  or  near  her,  at  the  time  the  negotiation  was 
going  on  with  Mr.  Alexander  about  raising  the  money,  and  was 
in  habits  of  intimacy  with  her. 

That  Miss  .James  and  Mr.  Alexander  were  well  acquainted 
with  each  other.  That  the  money  to  be  raised  was  solely  to  pay 
off  the  debt  to  Poultney  &  Son,  for  which  Miss  James  was  bound 
as  principal,  and  had  given  a  deed  of  trust  upon  her  land  and 
slaves. 

That  on  the  8th  of  December,  1828,  the  said  Mary  James 
conveyed  her  land  and  slaves  to  John  Moncure  in  trust  to  secure 
to  Mr.  Alexander  the  payment  of  her  bond  on  the  1st  of  Decem- 
ber, 1830. 

That  on  the  24th  of  November,  1828,  (four  days  before  the 
date  of  Miss  James's  bond)  Mr.  Alexander,  in  a  letter  to  Mr. 
John  Moncure,  who  was  conducting  the  negotiation  on  the  part 
of  the  defendant,  says,  "  and  as  the  profit  on  the  transaction  in 
which  I  am  about  to  engage  will  be  small,  I  will  have  nothing  to 
do  with  it  unless  every  thing  is  clear  and  perfectly  indisputable." 
He  then  makes  particular  inquiry  as  to  Miss  James's  title  to  the 
land  and  slaves ;  and  says,  "  it  is  absolutely  necessary  that  I 
should  have  all  this  information  before  I  engage  in  the  transac- 
tion. There  is  now  but  little  time  left  to  obtain  it;  perhaps  too 
little.  If  I  pay  the  $2,350  on  Wednesday,  it  must  be  with  the 
distinct  understanding  that,  if  the  business  be  not  arranged  to  my 
entire  satisfaction,  that  Mr.  Sedden,  Mr.  Beale,  and  yourself  re- 
fund me  the  money  I  pay  ;  which  will  leave  you  all  precisely  in 
the  situation  you  would  be  placed  if  I  had  nothing  to  do  with  the 
business."  "I  cannot  pay  the  money  on  Wednesday,  without 
having  a  distinct  understanding  with  Mr.  S.,  Mr.  B.,  and  yourself 
as  to  the  repayment  of  the  money  I  pay  in  case  the  business  shall 
not  be  arranged  to  my  satisfaction."  And  in  the  postscript  he 
says,  "you  entirely  misunderstood  my  views,  if  yon  supposed  I 
was  willing  to  purchase  paper  to  produce  me  twelve  per  cent,  on 
the  money  paid  at  the  end  of  five  years.  My  view  was  that  it 
should,  upon  the  money  advanced,  produce  me  annually  twelve 
per  cent.  You  will  find,  upon  a  calculation,  that  the  sum  I  ad- 
vanced, by  compounding  the  interest  at  the  end  of  each  year,  will 
not  produce  to  me  more  than  about  eight  per  cent.  Now  it  can 
hardly  be  expected  that  I  would  advance  money  and  wait  five 
years  upon  a  security  somewhat  doubtful,  and  at  last  to  receive 
only  eight  per  cent.,  or  a  little  over  common  bank  interest  paid 
each  sixty  days  and  compounded.  I  am  willing  to  enter  into  the 
transaction  if  I  can  realize  what  were  my  views,  twelve  per  cent, 
upon   the  money  annually."     The  defendant  also  produced   in 
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evidence  a  letter  dated  November  25th,  1828,  from  Miss  James 
to  Mr.  P.  Alexander,  in  which  she  says,  "  my  niece  Miss  Anne 
R.  Dermott  informs  me  she  contemplates  selling  and  assigning  to 
you  my  bond  for  $2,880,  dated  the  22d  of  this  month,  and  paya- 
ble on  demand.  I  am  anxious  to  obtain  time  for  the  payment  of 
the  same  ;  and  propose,  should  you  take  the  assignment  to  place 
the  debt  upon  a  footing  of  perfect  safety  if  you  will  grant  the  time 
I  wish,  say  five  years  from  the  date  of  the  bond,  by  conveying  to 
a  trustee  of  your  own  selection,  land  and  slaves  amply  sufficient 
to  secure  both  the  principal  and  interest  of  the  debt  to  be  paid  at 
the  expiration  of  the  five  years  from  the  date  of  the  note.  If  you 
take  an  assignment  of  the  note  and  accede  to  my  proposition,  I 
hereby  bind  myself,  my  heirs,  executors  and  administrators,  to 
execute  a  deed  of  trust  when  tendered  to  me,  on  the  following 
property  ;  namely,  all  my  lands  in  the  county  of  Stafford  and  my 
slaves,"  (naming  them.)  "  The  property  is  at  present  under  a 
lien  to  secure  Mr.  Moncure,  Mr.  Beale,  and  Mr.  Sedden  as  my 
securities  to  Mr.  Poultney  of  Baltimore  ;  but  these  gentlemen  will 
release  the  property,  or,  if  they  think  proper,  give  you  the  benefit 
of  the  lien." 

And  the  following  letter  from  Mr.  Alexander  to  Miss  James, 
dated,  "  Fredericksburg,  28th  November,  1828. 

"Dear  Madam  —  I  received  your  letter  this  morning,  and  am 
willing  to  take  the  bond,  provided  you  will  agree  to  pay  me  five 
hundred  dollars  annually,  and  the  balance  at  the  expiration  of  the 
five  years,  and  upon  the  debts  being  made  perfectly  secure. 

Yours  respectfully,  P.  Alexander." 

It  appeared  in  evidence  that  the  negotiation  for  the  money  had 
been  going  on  from  the  14th  of  March  to  the  28th  of  November, 
between  Mr.  Alexander  and  Mr.  John  Moncure,  as  the  friend 
and  agent  of  Miss  Dermott. 

That  in  every  application  of  Mr.  Moncure  to  Mr.  Alexander  to 
advance  money,  he  avoided  saying  any  thing  to  him  in  relation  to 
the  note  or  bond  of  Miss  James  being  executed  for  the  purpose 
of  raising  money  upon  it  for  the  defendant,  because  he  believed 
that  if  he  did,  Mr.  A.  would  have  declined  making  any  arrange- 
ment whatever  to  advance  the  money  required  by  the  defendant. 
But  in  every  application  made  to  Mr.  A.  by  Mr.  M.  on  the  occa- 
sion, he  called  on  Mr.  A.  to  know  what  he  would  give  for  Miss 
James's  note  to  the  defendant  for  a  certain  sum. 

That  the  objection  to  letting  Mr.  Alexander  know  that  the 

bond  sold  to  him  was  a  loan  to  the  defendant,  was  this  :  he  (Mr. 

M.)  believed,  from  his  knowledge  of  Mr.  A.  and  of  his  business 

transactions,  that  if  he  informed  him  that  the  note  or  bond  was  a 
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loan,  he  would  have  declined  making  the  advance  for  it  which  he 
did. 

That  the  bond  of  Miss  James  to  the  defendant,  was  made  to 
raise  money  upon  to  pay  off  the  debt  to  Poultney  &  Son,  for 
which  Miss  James,  and  her  lands  and  slaves,  were  bound  ;  and 
was  a  loan  to  the  defendant  for  that  purpose,  and  was  made  to 
suit  Mr.  Alexander's  views,  and  in  pursuance  of  the  agreement 
made  with  him  by  the  defendant  through  her  friend  Mr.  Mon- 
cure. 

There  was  also  evidence  tendins:  to  show  that  Miss  James 
knew  the  purpose  for  which  the  bond  was  given,  and  the  nature 
of  the  transaction  with  Mr.  Alexander  by  which  the  money  was 
raised. 

There  was  no  evidence  that  the  defendant  informed  the  plain- 
tiffs of  it,  or  warned  them  not  to  pay  the  money  ;  nor  that  they 
gave  notice  to  the  defendant  that  they  were  about  to  pay  it. 

That  from  the  defendant's  several  payments  on  account  of  the 
bond,  and  her  silence,  the  plaintiffs  were  justified  in  supposing 
that  she  had  no  objection  to  their  paying  it  in  full. 

Mr.  Jones  and  Mi'.  Swann,  for  the  defendants  contended  that 
the  transaction  with  Mr.  Alexander  was  usurious,  and  that  the 
covenant  of  the  defendant  to  pay  that  usurious  debt  directly  to 
Mr.  Alexander,  was  a  security  for  the  debt,  and  was  void  under 
the  statute  of  Virginia,  which  enacts  that  all  "covenants"  "for 
the  payment  of  money  lent,  on  which  a  higher  interest  is  reserved 
or  taken  than  is  allowed  "  by  the  statute,  "  shall  be  utterly  void." 
It  is  not  a  covenant  to  indemnify  Miss  James ;  but  a  covenant  to 
pay  the  debt  due  upon  Miss  James's  bond,  assigned  by  the  de- 
fendant to  Mr.  Alexander.  The  pretence  of  its  being  a  sale  of 
the  bond,  is  a  mere  cloak  for  the  usury.  Mr.  Alexander  insisted 
upon  having  twelve  per  cent,  per  annum  for  his  money,  and  pre- 
scribed the  security  whiph  should  be  given,  namely.  Miss  James's 
bond  and  deed  of  trust.  The  bargain  was  made  before  the  bond 
was  drawn  and  executed  ;  and  the  bond  was  made  to  conform  to 
Mr.  Alexander's  "views." 

Mr.  Key  and  Mr.  Dunlop,  contra,  contended  that  the  covenant 
was  in  legal  effect  a  covenant  of  indemnity  only.  Although  Miss 
James  is  not  named  as  a  party  to  the  covenant,  and  nothing  is  said 
about  indemnifying  her,  yet,  as  it  was  delivered  to  her,  and  as  the 
payment  of  the  money  to  Mr.  Alexander  would  in  effect  be  equiva- 
lent to  indemnification,  the  legal  construction  of  the  instrument  is 
that  it  is  a  contract  of  indemnity.  Miss  James  was  an  innocent 
surety.  There  is  no  evidence  she  knew  of  the  usury  when  she 
gave  her  bond. 

The  statute  of  usury  does  not  reach  an  indemnifying  bond. 


MARCH  TERM,  1838.  451 

Moncure  and  Conway  v.  Dermott. 

Carter  v.  Cutting,  5  Miinroe,  237,  238,  239;  Rice  v.  Mather, 
3  Wend.  62;  Robinson  v.  Mai/,  Cro.  El.  588;  Button  v.  Doitm- 
ham.  Id.  642;  S.  C,  Noy,  73;  Ford  v.  Keith,  1  Mass.  Rep.  138. 

But  the  debt  to  Alexander  was  not  usurious.  He  had  a  legal 
right  to  purchase  the  bond  at  any  discount.  Hansboroug-h  v. 
Bailor,  2  Munroe,  36  ;  Taylor  v.  Bruce,  Gilmore,  42  ;  Whitworth 
V.  Adams,  5  Randolph,  377 ;  Parker  v.  Rochester,  4  Johns.  Ch. 
Rep.  329. 

The  defendant  is  estopped  to  deny  the  validity  of  Miss  James's 
bond.  Rainsford  v.  Smith,  Dyer,  196  a,  pi.  41 ;  5  Wheeler,  106  ; 
8  Cowen,  102;  Miller  v.  Stewart,  9  Wheat.  702-704;  DeWolf 
V.  Johns,  10  Wheat.  367. 

Mr.  Jones  and  Mr.  Swann,  in  reply.  Miss  James  was  bound 
in  the  sealed  note  to  Poultney  &  Son,  and  made  her  bond  to  raise 
money  upon  to  pay  that  note.  She  was  an  original  party  to  the 
usury,  and  the  money  was  raised  for  her  benefit,  as  well  as  for 
that  of  the  defendant.  She  had  given  her  obligation  to  indemnify 
three  of  the  five  obligors  in  that  sealed  note,  all  of  whom  were 
jointly  and  severally  bound  to  Poultney  &  Son.  In  that  note 
Miss  James  signs  as  principal,  and  in  her  obligation  to  indemnify 
the  three  sureties  she  calls  it  her  debt,  and  makes  herself  the  prin- 
cipal debtor. 

The  defendant  bound  herself  absolutely  to  pay  the  usurious 
debt  directly  to  Alexander.  In  the  cases  cited  from  Cro.  El.  the 
contract  was  to  indemnify  the  surety  from  suits  on  account  of  the 
usurious  bond  ;  and  the  reason  given  for  the  judgment  in  those 
cases  is,  "  for  that  the  surety,  by  intendment,  cannot  know  of  the 
corrupt  contract,  to  plead  it  in  avoidance  of  the  bond  ;  wherefore 
the  principal  ought  to  take  care  thereof."  But  in  the  present  case 
Miss  James  had  knowledge  of  the  usury.  The  money  was  raised 
as  much  for  her  use  as  for  that  of  the  defendant.  The  covenant 
of  the  defendant  is  not  to  indemnify,  but  to  pay  the  original  debt. 
The  cases  of  indemnity,  therefore,  do  not  apply. 

In  the  case  of  Dowman  v.  Butter,  Noy,  173,  which  was  "on  a 
counter  bond  to  save  harmless"  Walmesly  said,  "the  plaintiff  shall 
recover.  For  that  counter  bond  was  made  bond  fide,  and  perhaps 
the  surely  was  not  conusant  of  the  usurious  contract,  and  then,  he 
cannot,  nor  ought  to  plead  that ;  as  if  error  had  been  in  the  first 
suit ;  yet  the  surety  shall  recover  upon  the  counter  bond,  although 
that  he  takes  no  advantage  of  the  error.  So  if  the  surety  had 
been  an  infant,  and  had  not  pleaded  nonage.  And  that  counter 
bonds  mentioned  in  the  Stat.  13  Eliz.  are  intended  for  payment 
of  money  to  him  that  lent  the  money  ;  and  not  between  him  that 
borrows  and  the  surety."  "  Note,  the  saving  harmless  is  the  sub- 
stance of  the  counter  bond." 
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The  covenant  of  the  defendant  to  pay  the  debt  to  Mr.  Alexan- 
der was  an  additional  security  to  him  for  the  usurious  debt.  The 
defendant,  if  liable  at  all,  Avas  liable,  although  Miss  James  or  her 
executors  had  never  paid  a  cent  of  the  debt,  and  they  might  have 
recovered  of  her  the  whole  amount  for  the  benefit  of  Mr.  Alexan- 
der. Miss  James  might  have  avoided  her  own  bond  by  the 
plea  of  usury,  and  yet  recovered  the  whole  debt  from  the  defend- 
ant. 

If  the  plaintiffs  knew  that  it  was  a  debt  due  by  the  defendant, 
they  were  bound  to  inquire  of  her  whether  it  was  due,  or  whether 
she  had  any  defence  ;  and  if  they  paid  it  without  such  inquiry, 
they  paid  it  in  their  own  wrong,  and  are  now  lending  themselves 
to  Mr.  Alexander  to  enable  him  to  recover  of  the  defendant  a 
debt  which  they  could  not  recover  from  Miss  James. 

In  the  present  case  the  breach  of  covenant  assigned  is,  that  the 
defendant  did  not  pay  the  debt  to  Mr.  Alexander  ;  not  that  she 
did  not  indemnify  Miss  James.  A  bond  to  indemnify  against  an 
usurious  contract  may  be  good,  but  a  bond  to  pay  the  usurious 
debt  is  void,  whether  the  obligor  knew  that  it  was  usurious  or  not. 
In  the  case  from  Mass.  Rep.  the  plaintiff  had  no  knowledge  of 
the  usury  when  he  indorsed  the  note,  and  the  notice  given  to  him 
afterwards  and  before  he  paid  the  money,  was  only  a  notice  that 
there  was  usury,  but  not  of  the  particulars,  so  as  to  enable  him  to 
plead  the  usury  and  maintain  his  plea ;  and  there  was  no  instruc- 
tion not  to  pay  it.  But  here  all  the  parties  were  concerned  in  the 
usurious  contract,  with  full  notice  of  all  the  circumstances. 

In  Carter  v.  Outing;  Mr.  Lee,  the  executor,  was  not  warned 
not  to  pay  the  debt ;  he  paid  it ;  but  the  Court  refused  to  allow 
the  payment  in  his  administration  account,  and  he  had  to  repay  it 
to  the  heirs  of  Carter.  Ord  on  Usury,  123,  125 ;  Popkins's  case, 
3  Leonard,  63  ;  Dowman  v.  Butter,  Noy,  173. 

The  defendant  is  not  estopped  to  deny  the  legal  validity  of  the 
bond,  or  any  other  matter  of  law. 

On  the  trial,  the  counsel  for  the  plaintiffs,  prayed  the  Court  to 
instruct  the  jury,  "  That  it  is  not  competent  for  the  defendant  in 
this  action  to  deny,  by  plea  or  otherwise,  the  validity  of  the  note 
of  28th  November,  1823,  recited  in  the  covenant  on  which  this 
suit  is  brought;  and  that  she  is  estopped  from  setting  up,  in  this 
action,  any  alleged  usury,  as  affecting  the  validity  of  said  note." 

Which  instruction,  the  Court  (Thruston,  J.,  absent,)  refused 
to  give. 

The  counsel  of  the  plaintiffs  then  prayed  the  Court  to  instruct 
the  jury,  "  That  the  plaintiffs  are  entitled  to  recover  in  this  action, 
the  sums  which  the  jury  are  satisfied,  from  the  evidence,  were 
paid  by  the  plaintiffs  to  Philip  Alexander,  on  the  bond  dated  28th 
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November,  1828,  unless  the  defendant  proves  lo  the  jury  that 
before  such  payments,  the  plaintiffs  were  notified  that  the  bond  of 
28ih  November,  1828,  was  tainted  with  usury,  and  instructed  to 
dispute  the  same." 

Which  instruction,  the  Court  also  refused  ;  principally  because 
they  were  of  opinion,  that  the  contract  of  the  defendant  was  not 
a  contract  for  indemnity,  but  an  absolute  obligation  to  pay  the 
bond  assigned  to  Philip  Alexander ;  and  that  if  that  bond  was 
usurious,  this  bond  of  the  defendant  to  pay  it  was  also  usurious 
and  void.     See  Story's  Conflict  of  Laws,  206. 

The  plaintiff^s  counsel  then  prayed  the  Court  to  instruct  the 
jury,  "That  if  they  should  believe,  from  the  evidence,  that  the 
note  of  Mary  James  to  the  defendant,  assigned  by  her  to  Alex- 
ander, dated  28lh  November,  1828,  was  made  on  an  usurious 
agreement  entered  into  between  said  defendant  and  said  Alexan- 
der, but  that  the  plaintiffs  had  no  knowledge  of  such  usury  at  the 
time  they  were  called  upon  to  pay  the  balance  due  on  the  note, 
nor  at  any  time  before,  and  paid  the  same  under  a  belief  that  the 
same  was  bond  fide  due,  and  without  any  knowledge  that  there 
was  any  objection  lo  the  validity  of  said  note,  and  without  any 
notification  or  communication  from  the  defendant,  then  the  plain- 
tiffs are  entitled  to  recover." 

Which  instruction,  the  Court  also  refused. 

Whereupon  the  plaintiff's  counsel  prayed  the  Court  to  give  the 
jury  the  same  instruction,  with  this  addition : 

"  Unless  the  jury  should  be  satisfied  from  the  evidence,  that  the 
said  Mary  James  knew  of  the  said  usurious  agreement  under 
which  the  said  note  was  given  and  assigned  as  aforesaid." 

But  the  Court  still  refused  to  give  the  said  instruction,  so 
amended. 

Whereupon  the  counsel  of  the  plaintiffs  prayed  the  Court  to 
instruct  the  jury,  as  in  the  former  prayer,  to  the  words  "  commu- 
nication from  the  defendant,"  inclusive,  with  the  following  addi- 
tion, to  wit : 

"And  if  the  jury  believe  from  the  evidence,  that  the  defendant 
waived  and  abandoned  all  objection  to  the  validity  of  said  note, 
and  assented  that  the  same  should  be  considered  as  a  valid  and 
legal  obligation,  then  the  plaintiffs  are  entitled  to  recover ;  and 
it  is  competent  for  the  jury  to  infer  such  waiver  and  assent,  if 
they  shall  believe,  from  the  evidence,  that  the  defendant,  after 
obtaining  the  said  money,  made  payments  of  interest  as  the  same 
became  due,  and  expressed  her  desire  and  intention  to  pay  the 
said  note,  and  her  anxiety  to  save  her  aunt's  property  from  sale, 
under  the  said  deed  of  trust." 

But  the  Court  still  refused  to  give  the  instruction,  as  thus 
further  amended. 
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The  plaintiffs'  counsel  then  prayed  the  Conrt  to  instruct  the 
jury,  "  That  if  they  believe  from  the  evidence,  that  there  was  no 
loan  of  money  from  Alexander  to  the  defendant,  secured  by  the 
bond  of  the  28ih  of  November,  1828,  but  that  the  said  bond  was 
bond  fide  purchased  by  said  Alexander  of  the  defendant,  at  a 
discount  exceeding  the  legal  rate  of  interest,  the  said  Alexander 
not  knowing,  when  he  purchased  the  said  bond,  that  the  same  was 
loaned  by  the  said  Mary  James  to  the  defendant  solely  to  raise 
money  on,  the  transaction  is  not  usurious,  and  the  plaintiffs  are 
entitled  to  recover,  in  this  action,  the  moneys  paid  by  them  to 
Alexander  on  said  bond." 

Which  instruction,  the  Court  gave,  as  prayed. 

The  plaintiffs'  counsel  further  prayed  the  Court  to  instruct  the 
jury,  "  That  if,  from  the  evidence,  they  should  believe  that  Philip 
Alexander,  when  he  paid  the  money,  and  took  the  note  as  afore- 
said, intended  to  buy  the  said  note  for  the  amount  given  on  if, 
not  knowing  that  the  note  was  made  by  Miss  James  to  the 
defendant,  in  order  to  raise  money  on  it,  and  did  not  mean,  by 
disguising  the  advance  under  the  form  of  a  purchase,  to  evade  the 
statute  of  usury ;  then  such  purchase  was  lawful." 

Which  instruction,  also,  the  Court  gave,  as  prayed. 

Whereupon  the  defendant's  counsel  moved  the  Court  to  instruct 
the  jury,  as  follows,  to  wit : 

"  That  if  the  jury  find  and  believe  from  the  evidence  aforesaid, 
that  for  several  months  before  the  execution  and  assignment  of 
the  bond  or  note  mentioned  and  described  in  the  covenant  upon 
which  this  suit  is  brought,  there  were  such  negotiations  and  pro- 
positions pending  between  said  John  Moncure,  (acting  in  behalf 
of  defendant,)  and  said  Philip  Alexander,  as  are  mentioned  and 
set  forth  in  said  affidavits  of  Moncure  and  Alexander,  and  in  the 
papers  and  exhibits  therein  referred  to ;  that  the  true  and  genuine 
nature  and  object  of  such  negotiations  and  propositions,  and  of 
the  successive  arrangements  and  understandings  resulting  from 
them,  as  really  contemplated  by  both  parties,  were,  that  said 
Alexander  should  make  an  advance  of  money  to  defendant,  upon 
a  future  bond  or  note  of  said  Mary  James,  payable  to  defendant, 
and  by  her  to  be  assigned  to  said  Alexander,  under  the  name  and 
form  of  a  sale  of  such  bond  or  note,  at  a  discount  above  the  legal 
rate  of  interest ;  that  discount  from  the  amount  of  such  bond  or 
note  should  be  so  adjusted  as  that  the  difference  between  the  full 
amount  of  the  bond  or  note,  and  the  sum  advanced  on  it,  should 
be  equivalent  to  an  interest  at  the  rate  of  12  per  cent,  per  annum 
on  the  sum  actually  advanced,  for  the  time  of  forbearance  to  be 
given  on  such  bond  or  note. 

"That  all  the  said  preliminary  negotiations,  propositions,  and 
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arrangements,  were  just  before  the  execution  and  assignment  of 
the  bond  or  note  referred  to  in  the  covenant  set  forth  in  the  phiin- 
tiff's  declaration,  (such  bond  or  note  being  the  same  note  under 
seal,  or  bill  obligatory  above  given  in  evidence  by  plaintiffs  with 
the  said  covenant,  and  annexed  to  the  said  original  affidavit  of 
said  John  Moncure  as  aforesaid,)  terminated  in  an  arrangement 
so  modifying  the  before-pending  propositions  and  arrangements 
aforesaid,  as  that  said  Alexander  should  immediately  advance  the 
defendant  two  thousand  three  hundred  and  forty  dollars,  and  that 
defendant  should  assign  to  him  a  note  or  bond  thereafter  to  be 
drawn  and  executed  by  said  Mary  James,  for  such  amount  as 
should  make  the  difference  between  the  sum  so  advanced  and  the 
sum  to  be  ultimately  received  by  him  for  the  principal  and  interest 
of  such  bond  or  note,  equivalent  to  an  interest  of  twelve  per  cent, 
per  annum  on  the  sum  so  advanced,  according  to  the  principle  on 
which  said  Alexander,  in  his  aforesaid  letter  (B  1,)  to  said  Mon- 
cure, insisted  that  the  profits  of  the  transaction  should  be  calcu- 
lated and  secured,  and  that  the  payment  of  such  bond  or  note 
should  be  collaterally  secured  by  a  deed  in  trust  of  the  land  and 
slaves  of  said  Mary  James. 

"  That  the  said  Alexander,  in  pursuance  and  execution  of  such 
arrangement  and  understanding,  did  advance  the  two  thousand 
three  hundred  and  forty  dollars  to  defendant,  or  for  her  use. 

"  That  the  said  Mary  James,  in  the  pursuance  and  execution  of 
the  same  arrangement  and  understanding  on  her  part,  did,  after- 
wards, on  the  28th  day  of  November,  1828,  execute  and  deliver 
the  said  note  under  seal,  or  bill  obligatory  of  that  date,  and,  afler- 
wardji,  on  the  10th  December,  1828,  duly  execute  and  deliver 
to  said  J.  Moncure  and  P.  Alexander  the  said  deed  in  trust,  bear- 
ing that  date,  as  above  given  in  evidence  by  defendant,  and  an- 
nexed to  the  said  cross-examination  of  said  Moncure,  and  marked 
(D  2)  ;  and  that  the  defendant,  in  the  pursuance  and  execution  of 
said  arrangement  and  understanding,  did  assign  the  said  bill  obli- 
gatory to  said  Alexander,  immediately  on  the  execution  of  the 
same  by  said  Mary  James. 

"  That  the  amount  of  said  securities,  and  the  time  with  which  the 
said  Mary  James  was  indulged,  by  said  deed  in  trust,  for  pay- 
ment, were  knowingly  and  designedly  calculated  and  adjusted  by 
and  between  said  Alexander  and  said  Moncure,  in  behalf  of  de- 
fendant, so  as  to  produce,  in  the  end,  a  yearly  interest  of  twelve 
per  cent,  on  the  sum  advanced,  during  such  time  of  indulgence  ; 
and  that  the  principal  and  interest  secured  by  the  said  instruments, 
were  intended  and  designed,  by  both  said  parties,  to  amount,  and 
did,  in  fact,  amount,  to  greatly  more  than  the  sum  so  advanced, 
with  legal  interest  for  such  time  of  indulgence  as  aforesaid  ;  and 
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did,  in  fact,  substantially  secure  to  said  Alexander  a  yearly  inte- 
rest of  twelve  per  cent,  on  the  sum  so  advanced  by  him. 

"  Then  the  jury,  if  they  find  such  facts  as  aforesaid  satisfactorily 
proved,  and  fairly  deducible  from  the  evidence  aforesaid,  may 
properly  infer  from  such  facts,  and  fairjy  presume,  that  the  trans- 
action was  substantially  a  loan,  within  the  meaning  of  the  statute 
against  usury  ;  notwithstanding  it  may  appear  to  have  been  made 
in  the  form  and  name  of  a  sale  of  the  said  Mary  James's  bond  or 
note;  and  then  the  jury  may,  from  the  same  facts  and  circum- 
stances, if  proved  and  deduced  as  aforesaid,  also  properly  infer, 
and  will  presume,  that  the  sum  of  money  deducted  and  retained 
by  the  said  Alexander  from  the  nominal  amount  of  said  bond  or 
note,  was  substantially  usurious  interest  under  another  name,  for 
the  forbearance  of  the  money  so  lent  or  advanced." 

Which  instruction,  the  Court  gave  as  prayed. 

Mr.  Jones,  for  the  defendant,  contended  for  the  right  to  open 
and  close  the  argument  to  the  jury,  as  the  defendant  held  the 
affirmative  of  the  issue ;  and  cited  Archbold's  Civil  Practice,  169, 
170 ;  Goodtitle  v.  Braham,  4  T.  R.  497. 

But  inasmuch  as  the  plaintifl's  were  to  prove  damages  sustained 
by  the  breach  of  the  covenant,  the  Court  decided  that  they  had  a 
right  to  open  and  conclude  the  argument  to  the  jury. 

After  the  cause  had  been  argued  to  the  jury  by  Mr.  Dunlop, 
for  the  plaintiffs,  and  by  Mr.  Swann  and  Mr.  Jones,  for  the 
defendant,  Mr.  Jones  moved  the  Court  to  instruct  the  jury  (in 
explanation  of  the  fourth  and  fifth  instructions  prayed  by  the  plain- 
tiffs' counsel,  and  given  by  the  Court)  as  follows  : 

"  That  if  the  said  note  was  both  drawn  and  dated  after  a  dis- 
tinct understanding  and  agreement  had  been  entered  into  with 
the  said  Alexander  to  take  an  assignment  of  such  a  note  there- 
after contingently  to  be  drawn,  at  a  discount  exceeding  the  legal 
rate  of  interest,  and  the  said  Alexander  knew,  at  the  time  he  took 
the  note,  that  it  had  been  drawn  and  assigned  for  the  specific  pur- 
pose of  carrying  out  the  said  previous  understanding  and  agree- 
ment with  him  ;  or  if  it  was  understood  and  known  by  him, 
throughout  all  the  preliminary  negotiations  which  led  to  the  final 
arrangement,  that  they  had  reference  to  a  contingent  note  there- 
after to  be  drawn  and  assigned  for  that  specific  purpose,  and  that 
such  note  was  to  be  framed  conformable  to  such  final  arrange- 
ment when  it  came  to  be  concluded  on  between  the  parties  ;  then 
it  is  to  be  presumed  he  had  sufficient  knowledge  of  the  purpose  for 
which  said  note  was  drawn  by  Mary  James,  within  the  meaning  of 
the  said  fourth  and  fifth  instructions,  to  affect  him  with  the  conse- 
quences of  such  knowledge ;  that  is  to  say,  that  such  knowledge 
of  the  specific  purpose  and  object  of  the  parties  to  the  note,  was 
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sufficient  notice  that  such  were  the  only  purpose  and  object,  and 
that  the  bond  or  note  was  for  no  other  consideration,  if  such  be, 
in  truth,  the  fact." 

Which  instruction  fhe  Court  refused  to  give  ;  saying  that  the 
matter  was  proper  to  be  left  to  the  jury,  to  draw  such  inferences 
as  they  should  be  satisfied  ought  to  be  drawn  from  the  evidence 
in  that  respect. 

Mr.  Key,  for  the  plaintiffs,  then  prayed  the  Court  to  instruct 
the  jury,  that  if  they  should  be  satisfied,  by  all  the  evidence  in  the 
cause,  that  it  was  a  loan  at  usurious  interest,  under  cover  of  a  sale, 
the  contract  was  usurious  and  void  ;  but  if  they  should  be  of  opi- 
nion, from  the  evidence,  that  it  was  a  sale  and  purchase  of  the 
bond  of  Mary  James,  then  it  was  not  usurious. 

Mr.  Jones,  for  the  defendant,  agreed  to  the  instruction,  with  an 
addition,  saying,  in  effect,  that  if  the  jury  found  the  facts  to  be  as 
stated  in  his  former  prayer,  it  was  a  loan,  and  not  a  sale. 

Mr.  Key  accepted  and  agreed  to  this  modification  of  the  in- 
struction. 

Verdict  for  the  defendant. 

Both  parties  took  bills  of  exception.  The  plaintiffs  carried  the 
cause  to  the  Supreme  Court  of  the  United  States  by  writ  of  error, 
where  the  judgment  of  this  Court  was  reversed,  and  a  venire  de 
novo  awarded,  at  January  term,  1839.     13  Peters,  345. 


United  States  v.  Richard  H.  White. 

That  one  of  the  grand  jurors,  who  found  the  indictment,  had  previously  expressed  an 
opinion  that  the  defendant  was  guilty  of  the  offence,  is  no  ground  for  a  plea  in  abate- 
ment of  the  indictment. 

Exceptions  to  grand  jurors  for  favor,  are  only  cause  for  challenge  before  they  are 
sworn,  or  before  indictment  found,  not  for  a  plea  in  abatement. 

The  Court  will  not  permit  questions  to  be  put  to  a  witness  tending  to  disgrace  him, 
and  which  he  is  not  bound  to  answer. 

What  a  deceased  witness  testified  at  a  former  trial  of  the  same  cause  may  be  sub- 
stantially proved.  It  is  not  necessary  to  prove  the  very  words  of  the  deceased  wit- 
ness. 

The  Court  will  not  permit  a  witness  who  was  a  juror  on  the  former  trial  to  testify 
what  was  said  by  witnesses  at  that  trial  in  relation  to  the  general  reputation  of  a 
witness  as  to  veracity. 

What  a  witness  testified  at  a  former  trial  may  be  given  in  evidence  to  discredit  him 
by  showing  a  contradiction  between  that  and  his  present  testimony,  without  having 
first  asked  the  witness  whether  he  did  not  testify  to  that  effect. 

The  defendant  was  indicted  for  burning  the  Treasury  building 
of  the  United  States. 

A  former  indictment  against  the  defendant,  for  the  same  offence, 
having  been  quashed  upon  demurrer  at  the  last  term,  because  it 
VOL.  V.  39 
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appeared,  upon  the  record,  that  the  offence  was  committed  more 
than  two  years  before  the  indictment  was  found  ;  the  grand  jury 
found  another  indictment  against  him,  charging  the  burning,  as 
before,  and  that  he  fled  from  justice. 

Upon  this  indictment,  he  pleaded  "  not  guilty,"  at  the  last 
term.  He  now  came  in  proper  person  and  offered  a  plea  in 
abatement,  that  Joseph  Forrest,  one  of  the  grand  jurors  who 
found  the  bill,  had  previously  expressed  an  opinion  that  the  de- 
fendant was  guilty  of  the  offence  charged  in  the  indictment. 

Mr.  Key,  Attorney  for  the  United  States,  objected  to  filing  the 
plea,  because  the  defendant  had  already  pleaded  the  general 
issue,  and  because  the  matter  pleaded  is  no  ground  for  plea. 

The  offence  charged  being  a  misdemeanor,  the  defendant  can- 
not plead  both  in  bar  and  abatement  at  the  same  time,  as  he 
might  in  felony. 

Mr.  R.  J.  BreiU,  for  the  defendant,  cited  the  following  author- 
ities. 1  Burr's  Trial,  7,  (Carpenter's  Report  of  the  case)  ;  The 
State  V.  Rockafellow,  1  Halstead's  New  Jersey  Rep.  332,  which 
was  a  plea  in  abatement  because  one  of  the  grand  jurors  was  not 
a  freeholder.  1  Chilly,  Cr.  Law,  308,  309  ;  11  H.  4,  c.  9  ;  2 
Viner,  270  ;  Trial,  H.  d.  3 ;  Co.  Lit.  155  ;  2  Tyler's  Rep.  273, 
473  ;  2  H.  H.  P.  C.  155,  167  ;  2  Hawk.  c.  25,  §§  26,  27,  28 ;  3 
Inst.  32,  33,  34. 

Burfs  case  is  decisive  that  it  is  a  good  cause  of  challenge.  It 
is  not  too  late  for  the  defendant  to  take  advantage  of  it.  The 
plea  itself  shows  why  it  was  not  urged  as  a  challenge  before  in- 
dictment found.  The  defendant  is  not  to  be  presumed  to  know 
that  the  grand  jury  are  acting  upon  his  case.  He  may  not  have 
been  taken  ;  and  is  generally  absent  when  the  indictment  is  found. 
1  Chitty,  308,  309. 

Mr.  Key,  in  reply.  The  case  in  Halstead's  Reports  is  under  a 
statute  of  New  Jersey,  which  makes  all  indictments  void  if  any 
one  of  the  grand  jurors  is  not  a  freeholder.  Every  challenge  to  a 
grand  juror  for  favor  must  be  before  indictment  found.  2  Hawk, 
c.  25,  §§  16,  18,  23.  By  the  Maryland  Act  of  February,  1777, 
c.  15,  -§.  10,  the  want  of  freehold  is  no  cause  of  challenge.  No 
challenge  can  be  taken  after  verdict.  1  Leach,  119,  case  58; 
Gordon's  Digest,  752,  note  ;  Burr's  Trial,  416,  417  ;  United  States 
v.  Fries,  3  Dal.  517.  The  cases  cited  on  the  other  side  are  cases 
in  which  the  exception  was  a  general  disqualification  of  the  person 
as  a  juror;  not  a  particular  exception  for  favor  in  an  individual 
case.  There  is  no  case  of  challenge  of  a  grand  juror  for  favor 
after  indictment  found,  and  especially  after  general  issue  joined. 

The  Court  (Thruston,  J.,  absent,)  refused  to  receive  the  plea, 
and  said  ;  The  authorities  which  have  been  cited  refer  to  those 
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legal  disqualifications  which  render  the  juror  incompetent,  in  law, 
to  act  as  a  grand  juror  in  any  case  ;  and  not  to  objections  which 
go  only  to  the  favor  in  some  particular  case. 

No  exception  for  favor  can  be  taken  to  a  petit  juror  after  he 
has  been  sworn ;  nor  has  any  case  been  cited,  in  which  an  excep- 
tion to  one  of  the  grand  jurors,  for  favor,  has  been  pleaded.  Tlie 
books  cited  show  that  challenges  to  grand  jurors  must  be  taken 
before  they  are  sworn ;  or  before  the  indictment  is  found.  Ex- 
ceptions for  favor  are  causes  of  challenge  only,  and  not  grounds 
for  a  plea. 

It  is  also  an  objection  to  this  plea,  that  it  does  not,  like  the  plea 
cited  in  Halstead's  Reports,  state  what  number  of  the  grand  jurors 
found  the  indictment  to  be  a  true  bill ;  and  that  Mr.  Forrest,  (the 
juror  referred  to  in  the  plea,)  was  one  of  that  number,  and  that 
without  his  vote  the  indictment  could  not  have  been  found.  The 
objection  to  the  juror  in  that  case  was  a  general  disqualification 
to  act  as  a  grand  juror;  and  not  an  exception  for  favor,  which 
was  only  a  disqualification  to  act  in  the  particular  charge  against 
the  defendant. 

We  think  that  an  exception  for  favor,  which  would  be  a  good 
cause  of  challenge,  cannot  be  pleaded  to  the  indictment. 

After  the  jury  was  sworn,  Mr.  W.  L.  Brent,  for  the  defendant, 
requested  the  Court  to  order  several  of  the  witnesses  to  be  kept 
out  of  court,  and  to  be  kept  separate  from  each  other,  during  the 
examination  of  the  respective  witnesses,  on  the  part  of  the  United 
States. 

The  Court  ordered  the  marshal  to  keep  them  out  of  court ; 
but  refused  to  order  them  to  be-kept  separate  from  each  other. 

In  cross-examination  of  William  Hicks,  a  witness  on  the  part  of 
the  United  States,  a  question  was  proposed  to  be  asked  whether 
he  was  concerned  with  a  certain  man  in  counterfeiting  money. 

The  Court  said  they  had  decided,  in  some  case,  the  name  of 
which  was  not  recollected,  that  no  question  should  be  put^  to  a 
witness,  tending  to  disgrace  him,  and  which  he  would  not  be 
bound  to  answer  ;  and  said  they  had,  upon  that  point,  considered 
the  following  authorities:  2d  part,  Starkie  on  Ev.  138,  144,  &c.  ; 
Harris  v.  Tippet,  and  Rex  v.  Yeivin,  2  Campbell,  638 ;  Rex  v. 
Walson,  2  Starkie's  Cases,  116 ;  People  v.  Herrick,  13  Johnson, 
82 ;  Resp.  v.  Gibbs,  3  Yeates,  429 ;  BeWs  case,  1  Browne's 
Rep.  376 ;  Stout  v.  Russell,  2  Yeates,  334  ;  Galbrailh  v.  Eicleber- 
ger,  3  Yeates,  515;  State  v.  Bailey,  1  Penn.  Rep.  415  ;  Jackson 
v.  Humphrey,  2  Penn.  Rep.  728  ;  Marburyw.  Madison,  1  Cranch, 
144 ;  Peter  Cooke's  case,  1  Salk.  153 ;  S.  C.  4  State  Trials,  748 ; 
Torree  v.  Summers,  2  Nott  &  McCord,  267 ;  Gates  v.  Hardacre, 
3  Taunt.  424. 
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Messrs.  Brent  8f  Brent,  for  the  defendant,  wished  to  argue  the 
point  and  to  cite  authorities. 

But  the  Court  {nem.  con.)  said  they  considered  the  point  set- 
tled, and  refused  to  hear  argument  or  authorities  upon  it. 

Mr.  Key,  for  the  United  States,  offered  to  prove  what  was  tes- 
tified at  the  former  trial  of  this  cause,  by  Mr.  Howard,  who  is 
since  dead  ;  and  cited  2  Russell,  683,  and  the  cases  there  cited, 
and  Cornell  v.  Green,  10  Serg.  &  R.  14 ;  Boioie  v.  O^Neale,  5 
Har.  &  Johns.  226;    Wolf  v.  Wyeth,  11  Serg.  &  R.  149. 

Mr.  Brent,  contra,  cited  Roscoe,  50  ;  Caton  and  Veale  v.  Lenox, 
5  Randolph,  Rep. 

The  Court  (nem.  con.)  permitted  Mr.  Key  to  prove  substan- 
tially the  testimony  of  Mr.  Howard,  and  said  it  was  not  neces- 
sary to  prove  the  very  words  of  the  witness. 

Mr.  Brent,  for  the  defendant,  then  offered  to  prove,  by  a  per- 
son who  was  one  of  the  jurors  at  the  former  trial  of  this  cause, 
the  general  reputation  of  Mrs.  Baldwin  for  veracity,  from  tlie  tes- 
timony given  respecting  her  character  on  that  trial. 

Mr.  Key  objected. 

The  Court  (Thruston,  J.,  absent,)  rejected  the  evidence. 

Cranch,  C.  J.,  said,  that  the  juror  could  only  know  that  such 
testimony  was  given  ;  but  could  not  be  supposed  to  have  thereby 
acquired  a  knowledge  of  her  general  reputation  for  veracity. 

Mr.  Key,  without  having  asked  Mrs.  Greer,  whether,  at  the 
former  trial  she  testified  so  and  so,  (according  to  notes  of  her  tes- 
timony-taken at  the  former  trial,)  offered  to  prove  what  she  had 
so  testified,  in  order  to  show  a  contradiction  or  discrepancy  be- 
tween that  and  her  present  testim6ny. 

Mr.  Brent,  objected  that  the  United  States  could  not  regularly 
prove  what  she  testified  at  the  former  trial,  without  first  asking  her 
whether  she  had  so  testified. 

But  the  Court  (Cranch,  C.  J.,  contra,)  overruled  the  objection, 
and  permitted  Mr.  Key  to  give  other  testimony  as  to  what  she 
had  testified.    See  Starkie,  part  4,  p.  1753,  1754,  1755  and  1756. 

The  cause  was  argued  to  the  jury  by  Mr.  Key,  for  the  United 
States,  and  the  Messrs.  Brent  for  the  defendants,  from  the  8lh  to 
the  13lh  of  June,  and  on  the  14th,  the  jury  gave  the  following 
verdict :  —  We  find  the  defendant,  on  the  plea  of  limitations,  not 
guilty ;  and  he  was  discharged. 
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Gaylor  and  Spicer  v.  Edward  Dyer. 

If  the  vendee  of  goods  on  a  credit,  npon  receiving  possession  of  thera,  agree  in  -writ- 
ing that  they  shall  remain  the  property  of  the  vendors  until  the  purchase-money  is 
paid,  the  vendors  may,  before  payment,  maintain  replevin  for  them  as  their  property 
against  the  marshal,  who  has  seized  them  under  an  execution  against  the  vendee. 

Replevin.  The  marshal  had  seized  an  iron  chest  as  the  pro- 
perly of  one  George  K.  Myers,  under  a  fieri  facias  against  him. 
The  plaintiffs  replevied  it  as  their  property,  and  produced  in  evi- 
dence the  following  writing,  given  to  them  by  Myers,  upon  his 
receiving  from  them  possession  of  the  chest : 

''Philadelphia,  Feb.  15th,  1836. 

"  This  is  to  certify  that  I  have  this  day  purchased  from  C.  J. 
Gaylor  &  Co.,  one  iron  chest  for  the  Union  Agency  of  Washing- 
ton City,  D.  C,  for  which  I  have  given  them  three  notes  of  one 
hundred  dollars  each,  payable  on  the  last  Friday  of  May  next 
ensuing,  and  the  said  chest  is  to  remain  the  property  of  C.  J.  Gay- 
lor &  Co.  until  the  said  notes  are  paid. 

Geo.  K.  Myers,  for 
Thos.  G.  Henderson,  Thos.  Gibbons." 

"  Witness,  J.  B.  Pickering. 

Upon  the  trial,  the  Court  (Cranch,  C.  J.,  giving  no  opinion,) 
instructed  the  jury,  at  the  motion  of  Mr.  Coxe,  for  the  plaintiffs, 
that  the  said  instrument  of  writing,  "  is  evidence  of  a  conditional 
sale ;  and  that  the  chest  therein  mentioned  was,  under  said  agree- 
ment, the  property  of  plaintiffs  until  the  payment  of  the  notes 
given  by  said  Myers;  and  unless  the  jury  shall  believe,  from  the 
evidence,  that  said  notes  are  paid,  the  plaintiffs  are  entitled  to  re- 
cover." 

Verdict  for  plaintiffs. 


Brent  and  Brent  v.   Lambert  S.  Beck. 

If  a  constable,  having  a  warrant  to  arrest  a  man  on  a  charge  of  forgery,  seize  and 
search  his  trunk,  and  find  therein  articles  wliieh  he  suspects  were  stolen,  and  takes 
them  into  his  custody,  tliey  are  not  thereby  in  the  custody  of  the  law,  t)ut  may  be 
replevied. 

This  was  a  rule  to  show  cause  why  a  writ  of  replevin,  issued  in 
the  name  of  W.  L.  Brent  and  Robert  J.  Brent,  against  Lambert 
S.  Beck,  should  not  be  quashed,  because  the  goods  replevied  were 
in  the  custody  of  the  law. 

The  defendant  being  a  constable,  and  having  a  warrant  to  ar- 
rest one  Henderson,  upon  a  charge  of  forgery,  searched  his  trunk, 
and  finding  therein  some  articles  which  he  suspected  were  stolen, 
39* 
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he  took  them  into  his  custody,  which  custody,  Mr.  Bradley,  for 
defendant,  contended  was  the  custody  of  the  law,  and  cited  Dal- 
ton's  Justice,  409 ;  1  Chilly,  Cr.  Law,  819,  865,  867. 

The  Court,  (Thruston,  J.,  absent,)  stopped  Mr.  Brent,  who 
was  about  to  reply,  and  refused  to  quash  the  replevin.  Cranch, 
C.  J.,  observed,  that  the  property  did  not  appear  to  have  been  in 
the  custody  of  the  law.  Mr.  Beck  may  have  done  right  in  taking 
the  goods,  but  having  no  warrant  therefor,  or  to  arrest  Henderson 
for  theft,  his  custody  was  not  the  custody  of  the  law,  so  as  to  make 
it  any  contempt  of  this  Court,  or  of  any  court,  to  replevy  them. 

Rule  discharged. 


Dorcas  Walker  v.  Alexander  Hunter. 

The  Court  will  not,  in  replevin,  order  a  non  pros  at  the  motion  of  the  defendant  tffter 

the  jury  is  sworn. 
In  replevin  the  plaintiff  may  recover  according  to  the  extent  of  his  title  proved. 
Form  of  verdict  when  the  plaintiff  proves  a  title  to  a  part  only,  of  the  goods  replevied . 

Replevin  ;  pleas,  non  cepit,  and  property  in  the  defendant.  The 
defendant,  as  marshal  of  the  District  of  Columbia,  took  the  goods 
in  execution  as  the  property  of  Richard  Ballard.  The  plaintiff 
claimed  under  a  deed  of  trust  to  the  plaintiff,  dated  June  19, 
1834,  to  secure  her  about  S900,  due  upon  two  promissory  notes 
of  the  same  date.  By  the  terms  of  the  deed,  the  property  was  to 
remain  in  the  possession  of  Ballard,  until  the  plaintiff  should 
think  proper  to  take  possession  of  it  to  execute  the  trust. 

After  the  jury  was  sworn,  and  the  plaintiff  had  adduced  her 
evidence,  Mr.  Morjit,  for  the  defendant,  moved  the  Court  to  order 
a  non  pros,  because  the  plaintiff  had  shown  title  only  to  part  of 
the  goods  replevied. 

But  the  Court,  (Thurston,  J.,  absent,)  refused. 

Mr.  Bradlei/,  for  the  plaintiff,  contended  that  the  plaintiff  may 
recover  as  much  of  the  property  as  he  proves  title  to  ;  and  that 
the  jury  should  in  their  verdict  specify  the  property  to  which  the 
plaintiff  has  made  title,  and  the  value  thereof,  and  of  the  goods 
replevied,  and  assess  the  plaintiff's  damages.  Rog-ers  v.  Arnold, 
12  Wendell,  80;  2  Evans,  Harris,  342,  No.  152,  and  No.  153, 
for  the  form  of  the  verdict. 

The  jury  found  the  following  verdict:  "  We  do  say  that  the 
property  in  the  declaration  mentioned  was  taken  by  the  defend- 
ant ;  and  we  further  say  that,  as  to  the  goods  and  chattels  in  the 
declaration  mentioned,  except  one  cane-seat  rocking  chair,  two 
sets  of  castors,  one   work-stand,  one  side  table,  two  foot-stools. 
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and  tray  and  snuffers,  the  property  in  them  was  in  the  plaintiff,  as 
she  hath  alleged,  and  the  value  of  the  said  goods  and  chattels  is 
$413.75,  and  we  assess  her  damages  by  occasion  of  the  premises 
to  the  sum  of  ten  dollars ;  and  we  further  say  the  properly  of  the 
said  cane-seat  rocking  chair,  two  sets  of  castors,  one  work-stand, 
one  side  table,  two  foot-stools,  and  tray  and  snuffers,  was  not  in 
the  said  plaintiff  as  she  hath  alleged,  and  the  value  of  the  same 
is  seventeen  dollars  and  fifty  cents." 


Peter  E.  Frevall  v.  F.  Bache,  Administrator  of  J.  Dabadie. 

A  commission  to  take  a  deposition  in  a  foreign  country  may  issue  for  the  plaintiff  ex 
parte  by  order  of  the  Court,  or  of  a  judge  in  vacation,  if  the  opposite  party  does  not 
file  his  cross  interrogatories  within  five  days  next  after  the  rule-day  after  the  plain- 
tiff shall  have  filed  his  interrogatories,  provided  his  interrogatories  shall  have  been 
filed  ten  days  before  the  rule-day;  and  it  is  not  necessary  to  give  notice  to  the  oppo- 
site party  of  the  filing  of  the  interrogatories ;  nor  is  it  necessary  that  the  party  or 
the  commissioner  should  give  notice  to  the  opposite  party  of  the  time  and  place  of 
taking  the  deposition  in  a  foreign  country.  But  it  must  appear  that  the  commis- 
sioner took  the  oath  annexed  to  the  commission. 

Mr.  Key,  for  the  defendant,  objected  to  a  deposition  of  one 
Fournier,  taken  under  a  commission  to  D.  C.  Croxall,  the  United 
States  Consul  at  Marseilles,  in  France,  because,  1st.  The  commis- 
sion was  issued  ex  parte  without  notice  to  the  defendant  of  an 
application  for  the  commission,  or  of  the  filing  the  plaintiff's  inter- 
rogatories. 2d.  Because  it  was  inclosed  in  an  envelop  directed 
to  the  Chief  Judge  of  the  Court,  when,  by  the  commission  the 
commissioner  was  required  to  "send  the  same  to  the  judges," 
and  3d.  Because  it  does  not  appear  that  the  commissioner  took 
the  oath  annexed  to  the  commission  as  he  was  required  by  the 
commission  to  do. 

On  the  17th  of  May,  1837,  the  plaintiff  filed  his  interrogatories, 
more  than  ten  days  before  the  rule-day,  which  was  the  first  Mon- 
day in  June.  On  the  23d  of  June,  more  than  five  days  after  the 
rule-day,  the  plaintiff  filed  a  petition  for  a  commission,  which  was 
ordered,  and  on  the  8th  of  July  was  issued  to  Daniel  C.  Croxall, 
Esq.,  United  States  Consul  at  Marseilles.  On  the  16ih  of  No- 
vember, the  commission  was  returned  with  the  deposition  in  an 
envelop,  directed  "  To  the  Hon.  William  Cranch,  Chief  Judge 
of  the  Circuit  Court  for  the  County  of  Washington,  District  of 
Columbia." 

By  the  Maryland  Act  of  1785,  c.  72,  §  14,  the  parties  have  a 
right  to  be  present  at  the  execution  of  all  commissions  for  taking 
evidence,  &c.  For  this  purpose,  the  opposite  party  must  have 
notice.     It  is  also  required  by  the  dictates  of  natural  justice. 
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Mr.  R.  S.  Coxe,  contrd.  The  26th  rule  of  equity  practice  for 
the  circuit  courts  of  the  United  States,  says,  "All  testimony  taken 
under  a  commission,  shall  be  taken  on  interrogatories  and  cross- 
interrogatories  filed  in  the  cause,  unless  the  parties  shall  dispense 
therewith,  which  interrogatories  shall  be  filed  in  the  clerk's  office 
ten  days  previous  to  a  rule-day ;  after  which  the  defendant  shall 
be  allowed  ,five  days  to  file  his  cross-interrogatories,  unless  he 
waives  his  right." 

The  Act  of  Maryland  is  applicable  only  to  commissions  exe- 
cuted in  that  State. 

In  the  case  of  Grant  v.  Nailor,  4  Cranch,  224,  231,  one  of  the 
objections  overruled  by  the  Court  was,  that  there  was  no  notice 
of  the  time  and  place  of  executing  the  commission ;  and  no  cross- 
interrogatories  were  filed. 

Mr.  Smilh,  the  deputy  clerk  of  this  Court,  stated  that  the  prac- 
tice, ever  since  the  rule  of  the  Supreme  Court,  had  been  to  file 
the  interrogatories  ten  days  before  a  rule  day  ;  and  if  the  oppo- 
site party  does  not  file  cross  interrogatories  within  five  days  there- 
after, the  commission  issues  upon  the  order  of  the  Court,  or  of  a 
judge  in  vacation,  without  notice  of  the  motion. 

MoRSELL,  J.,  stated  that  such  also  was  the  practice  in  Mary- 
land. 

The  Court  (Thruston,  J.,  absent,)  overruled  Mr.  Key's  two 
first  objections,  but  rejected  the  deposition  because  it  did  not 
appear  that  the  commissioner  had  taken  the  oath  annexed  to  the 
commission. 


Richard  Ten  Broeck  v.  E.  H.  Pendleton,  Garnishee  of  E.  C. 

Moore. 

An  attachment  to  answer  in  a  plea  of  trespass  on  the  case,  founded  upon  a  promis 
fiory  note  having  a  scrawl  for  a  seal,  will  be  quashed,  and  the  plaintiff  will  not  have 
leave  to  amend,  nor  to  declare  in  debt. 

This  was  an  attachment  under  the  Maryland  Act  of  1795, 
c.  56,  to  compel  the  defendant  to  answer  to  the  plaintiff  "  in  a 
plea  of  trespass  on  the  case."  The  capias  was  also  to  answer  in 
a  plea  of  trespass  on  the  case.  The  short  note  was  in  these 
words :  "  The  cause  of  action  in  this  case,  is  a  promissory  note 
drawn  by  the  said  Edmund  C.  Moore,  in  favor  of  the  said  plain- 
tiff, dated  Baltiniore,  24th  October,  1835,  at  one  day  after  date, 
for  $450,  now  due  and  unpaid." 

The  promissory  note,  produced  in  evidence,  and  which  was 
annexed  to  the  order  of  the  justice,  for  the  attachment,  was  as  fol- 
lows : 
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«  $450.  Baltimore,  October  the  24lh,  1835. 

"  One  day  after  date,  I  promise  to  pay  R.  Ten  Broeck,  or 
order,  the  sum  of  $450.  Edmund  C.  Moore,  [l.  s.]  " 

Mr.  Brent,  appeared  for  the  garnishee,  and  moved  the  Court  to 
qnash  the  attachment,  because  it  is  to  answer  in  a  plea  of  trespass 
on  the  case,  when  the  cause  of  action  is  in  debt ;  the  note  being 
under  seal.  The  case  of  Trasher  v.  Everhart,  3  Gill  &  Johnson, 
235,  is  decisive. 

Mr.  Bradley,  for  the  plaintiff.  The  practice  here  is  different 
from  that  in  Maryland.  There,  the  short  note  is  considered  as  a 
declaration  ;  but  here,  if  the  defendant  appears  to  the  capias,  the 
plaintiff"  may  file  a  declaration,  in  any  form  of  action  in  case  or 
debt.  The  only  object  of  the  attachment  is  to  compel  an  appear- 
ance.    Barry  v.  Foyles,  1  Peters,  311,  314. 

But  the  Court  will  give  leave  to  amend,  if  the  justice  of  the 
case  requires  it ;  as  in  the  cases  of  McCloud  v.  Coltman,  and 
Cooper  V.  Hardy,  in  this  Court. 

The  decisions  of  the  Maryland  courts  since  the  separation,  are 
not  binding  upon  this  Court.    Wallingford  v.  Allen,  10  Peters,  583. 

The  Court  (Cranch,  C.  J.,  contra,)  was  of  opinion,  that  the 
attachment  should  be  quashed. 

Mr.  Bradley  then  moved  to  amend  the  short  note,  by  stating 
the  instrument  to  be  under  seal,  and  to  declare  in  debt.  There  is 
no  bail  to  be  injured  by  the  amendment.  The  property  of  the 
debtor,  himself,  is  attached.  The  motion  to  quash  is  made  really 
by  the  defendant,  through  the  garnishee. 

The  Court  refused  leave  to  amend  by  changing  the  action 
from  case  to  debt,  because  the  short  note  of  the  cause  of  action 
would  not  have  given  the  defendant  the  notice  which  the  act  con- 
templates. 

The  attachment  was  quashed,  because  it  was  to  compel  the 
defendant  to  answer  in  an  action  of  trespass  on  the  case,  when 
the  cause  of  action  was  in  debt  upon  a  sealed  instrument. 


GiLBECK   Mason,   Administrator    of    James  Leveaux  v.   Hiram 
CuTTS,  Administrator  of  Thomas  Brown. 

Advances  to  a  master  of  a  ship  seized  and  carried  into  France,  in  1810,  and  liberated 
after  eighteen  months'  detention,  made  after  her  release,  to  enable  her  to  prosecute 
her  homeward  voyage,  are  not  a  lien  upon  the  compensation  awarded  to  the 
administrator  of  the  owner,  by  the  commissioners  under  the  French  convention. 

The  plaintiff  must  resort  to  the  administrator  of  the  owner  for  payment  in  the  ordi- 
nary course  of  administration ;  especially  if  the  person  making  the  advances  takes 
bills  of  exchange  for  the  amount  advanced. 

Bill  in  equity  by  the  administrator  of  James  Leveaux  against 
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the  administrator  of  Thomas  Brown,  to  which  the  defendant  filed 
a  general  demurrer. 

The  bill  stated  thai  in  1810,  the  ship  General  Eaton,  J.  S. 
Place,  master,  owned  by  Thomas  Brown,  a  citizen  of  the  United 
States,  was  captured  by  a  French  privateer  and  carried  into 
Calais.  That  in  1812  she  was  liberated,  but  before  she  could  pro- 
ceed on  her  homeward  voyage,  it  was  necessary  that  she  should 
undergo  considerable  repairs,  and  be  fitted  for  the  voyage ;  that 
Captain  Place  not  having  the  funds  for  that  purpose,  applied  to 
the  deceased,  (Leveaux,)  who  made  the  necessary  advances 
therefor  to  the  amount  of  20,463  francs,  including  costs  of  pro- 
test and  damages  on  certain  bills  of  exchange  drawn  by  Captain 
Place,  on  his  correspondents  in  London,  for  the  reimbursement  of 
said  advances;  that  the  ship  was  afterwards  seized  and  detained 
at  an  English  port;  that  the  advances  have  never  been  repaid, 
and  that  the  owner,  Thomas  Brown,  died  insolvent ;  that  the 
commissioner  under  the  French  treaty,  allowed  the  claim  of 
Hiram  Cults,  administrator  of  the  owner,  Thomas  Brown,  for 
detention  of  the  ship,  and  expenses,  to  the  amount  of  ^4,687;  a 
certificate  of  which  is  about  to  be  issued  from  the  Treasury  of  the 
United  States,  which  will  be  paid  to  the  said  Hiram  Cults,  unless 
prevented  by  an  order  of  this  Court.  That  ihe  plaintiff  has  a  just 
claim  on  the  amount  so  awarded  to  the  said  Culls,  for  the  amount 
of  his  said  advances,  "and  is  entirely  without  remedy  at  law  to 
obtain  the  benefit  of  his  lien  on  said  fund,  and  can  only  obtain 
the  same  by  the  equitable  interference  of  this  honorable  Court." 

The  plaintiff  contends,  in  his  bill,  "  that  he  is  not  bound  to 
resort  to  the  estate  of  said  Brown,  or  to  those  funds  thus  awarded, 
as  a  general  creditor  of  said  Brown's  estate,  but  that  he  has  an 
equitable  claim  on  the  fund  itself,  for  the  amount  of  his  advances 
as  aforesaid,  and  the  interest  due  thereon,  which  he  believes  will 
amount  to  as  much  as  the  sum  to  be  received  on  said  award,"  and 
prays  a  decree  therefor,  and  for  general  relief. 

Mr.  Key,  for  the  plaintiff,  ciled  Sheppard  v.  Taylor,  5  Peters, 
692,  710  ;  The  General  Smith,  HoUins's  Claimant,  4  Wheat.  438  ; 
Forster  v.  Hale,  3  Ves.  696 ;  Duke  of  Bolton  v.  Williams,  4  Br. 
C.  C.  430. 

Mr.  R.  S.  Coxe,  contra.  The  plaintiff's  intestate  never  had  any 
lien  on  the  ship  for  his  advances ;  and  if  he  had,  he  has  none  upon 
the  money  awarded,  which  does  not  represent  the  ship,  but  merely 
demurrage,  and  expenses  of  prosecuting  the  claim  before  the 
French  tribunals.  But  whatever  lien  he  might  have  had,  he 
abandoned  by  taking  bills  of  exchange  for  the  amount  of  his 
advances,  and  by  suffering  the  ship  to  depart.  He  can  now  claim 
only  as  a  general  creditor,  and  must  look  to  the  administrator  in 
the  regular  course  of  administration.     This  case  is  very  different 
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from  that  of  Shcppard  v.  Taylor,  where  the  award  was  for  the  loss 
of  the  ship,  and  stood  in  the  place  of  the  ship,  and  liable  to  all 
liens  by  which  the  ship  was  bound. 

The  Court  (Turuston,  J.,  absent,)  decided,  that  the  plaintiflfs 
intestate  had  not  a  specific  lien  on  the  ship  ;  and  if  he  had.  he 
abandoned  it  when  he  received  bills  of  exchange  for  the  amount 
of  his  claim,  and  therefore  he  can  only  come  in  as  a  general 
creditor  of  Brown,  and  receive  his  dividend  in  the  due  course  of 
administration. 


John  Saiith  v.  Alexander  Hunter. 

A  deed,  from  one  to  another,  of  personal  property,  to  be  void  if  the  grantor  shall  on 
demand  pay  a  certain  sum  to  the  grantee,  is  void,  in  law,  as  to  the  creditors  of  the 
grantor,  unless  tlic  possession  accompanied  and  followed  the  deed,  although 
acknowledged  and  recorded  agreeably  to  the  Act  of  Maryland  of  1729,  c.  8,  §  5,  6. 

Replevin,  for  a  hackney-coach  and  two  horses,  taken  by  the 
defendant  as  marshal  of  the  District  of  Columbia,  under  a  fieri 
facias  against  one  WilHam  Smith,  the  brother  of  the  plaintiff. 
Plea,  property  in  the  defendant,  and  traversing  the  title  of  the 
plainliff. 

The  plaintiff  claimed  title  under  a  deed  from  the  said  William 
Smith,  dated  May  21,  1833,  duly  acknowledged  and  recorded  on 
the  same  day,  agreeably  to  the  Act  of  Maryland  of  1729,  c.  8, 
§  5  and  6,  The  consideration  was  stated  to  be  $333;  and  the 
deed  was  to  be  void  if  William  should  pay  the  said  sum  and  inte- 
rest to  John  on  demand.  John  lived  in  Annapolis,  William  in 
Washington,  and  the  carriage  and  horses  always  remained  in  the 
possession  of  William,  until  seized  as  his  property  by  the  marshal 
under  an  execution  against  William. 

Messrs.  Brent  Sf  Brent,  for  the  plaintiff,  contended,  that  as  the 
deed  was  duly  acknowledged  and  recorded  agreeably  to  the  Act 
of  1729,  c.  8,  §  5  and  6,  it  was  not  necessary  that  the  possession 
should  accompany  and  follow  the  deed,  in  order  to  protect  the 
property  from  creditors ;  the  acknowledgment  and  record  being 
substituted  for  possession. 

But  the  Court,  (Morsell,  J.,  contra,)  at  the  prayer  of  Mr. 
Marbunj,  for  the  defendant,  instructed  the  jury,  that  if  they  should 
be  satisfied,  by  the  evidence,  that  the  possession  of  the  property 
did  not  accompany  and  follow  the  deed,  it  was  fraudulent,  in  law, 
as  to  the  creditors  of  the  said  William  Smith,  ahhough  acknow- 
ledged and  recorded  agreeably  to  the  act. 

Cranch,  C.  J.,  observed,  that  it  did  not  appear  to  have  been 
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the  intention  of  the  legislature  to  make  valid  against  creditors 
any  deed  which  would  be  void,  as  to  creditors,  by  the  common 
law. 

A  motion  for  a  new  trial  was  made,  but  was  refused  at  Novem- 
ber term,  1838. 


Note.  On  the  7th  of  July,  1838,  Congress  established  a 
Criminal  Court  for  the  District  of  Columbia.  Thompson  F.  Mason, 
Esq.,  of  Alexandria,  was  appointed  Judge  of  that  Court,  and  held 
one  session  in  Alexandria,  and  one  in  Washington,  but  was  too 
ill  to  hold  the  December  session  in  Washington,  and  died  on  the 
21st  of  December,  1838.  James  Dunlop,  Esq.,  of  Georgetown, 
was  appointed  in  his  place,  and  sworn  in  about  the  9th  of  Janu- 
ary, 1839. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 


MAY    TERM,  1838,  AT  ALEXANDRIA. 


Tarlton  T.   Henderson  v.  John  Henderson's  Administrator. 

A  chancery  attachment  will  not  lie  against  the  effects  of  a  deceased  person. 

Chancery  attachment  of  slaves,  the  properly  of  ihe  deceased 
John  Henderson,  for  a  debt  due  by  him,  in  his  lifetime,  to  the 
plain  lift". 

Mr.  Se)}imes,  for  the  defendant,  moved  the  Court  to  quash  the 
attachment.  The  effects  of  a  deceased  person  are  not  liable  to  be 
attached  for  debts  due  by  him  in  his  lifetime.  They  can  only  be 
administered  by  the  executor  or  administrator  according  to  law. 
The  Virginian  administrator  has  a  right  to  sue  in  this  Court,  and 
recover  the  properly.  He  is  not  bound  to  give  security  upon  dis- 
solving the  attachment.  Wilson  v.  Wilson,  1  Hen.  &  Mun.  15; 
Wilson  V.  Kooulz,  7  Cranch,  202 ;  1  Story's  Equity,  549. 

Mr.  Taylor,  contra.  The  sureties  of  the  Virginian  adnn'nistrator 
are  not  liable  for  assets  in  the  District  of  Columbia.  Story's  Con- 
flict of  Laws,  §§  462,  524. 

The  Court  (Thruston,  J.,  absent)  ordered  the  attached  effects 
to  be  discharged. 
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Peter  Saunders's  Heirs  v.  Thomson  F.  Mason. 

If  there  is  no  person  in  existence  competent  to  receive  payment  of  the  debt,  to  secure 
which  property  has  been  conveyed  in  trust,  the  Court  will,  after  a  lapse  of  sixteen 
years,  decree  a  conveyance  by  the  trustee  to  the  heirs  of  the  debtor. 

Bill  in  equity  by  the  heirs  of  Peter  Saunders,  stating  that  their 
ancestor  conveyed  a  real  estate  to  the  defendant,  Thomson  F. 
Mason,  in  trust  to  secure  a  debt  due  by  him  to  the  Franklin  Bank, 
whose  charter  expired  sixteen  years  ago,  and  there  has  not  since 
been  any  person  competent  to  receive  payment  of  the  debt ;  and 
praying  that  the  property  may  be  conveyed  to  plaintiffs. 

The  facts  were  admitted  by  the  defendant,  the  trustee. 

Mr.  Semmes,  for  the  plaintiffs,  cited  Cruise,  tit.  12,  Trust,  c.  1. 

The  Court  (Morsell,  J.,  absent,)  decreed  a  conveyance,  ac- 
cording to  the  prayer  of  the  bill. 


A.  R.  Fraser  and  W.  S.  Alexander  and  Wife  v.  Alexander 
Hunter  and  Robert  Ball. 

When  the  question  is  upon  a  disputed  boundary  line,  the  Court  will  not  permit  hear- 
say evidence  to  be  given  that  a  particular  object,  (such  as  a  spring,)  was  on  the  land 
of  one  of  the  parties. 

The  possession  of  a  person  claiming;  title  witliout  definite  motes  and  bounds,  will  not, 
in  law,  be  deemed  to  extend  beyond  the  actual  possession  proved. 

A  husband,  who  has  conveyed  all  his  estate  to  a  trustee  for  tiie  sole  and  separate  use 
of  his  wife,  may  join  with  her  in  an  action  of  trespass  qiiare  clausum  froffit,  and  in 
law  would  be  entitled  to  the  damages  recovered,  although  in  equity  he  might  be 
considered  as  receiving  them  in  trust  for  the  separate  use  of  the  wife. 

A  deed  of  bargain  and  sale  by  a  person  not  in  ])ossossion  conveys  no  title. 

There  must  be  actual  possession  by  the  plaintiff,  of  the  locus  in  quo,  at  the  time  of  the 
supposed  trespass. 
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The  plaintiff  must  prove  every  abuttal  set  forth  in  his  declaration.    Boundaries  may 

be  proved  by  hearsay. 
All  tlic  plaintiffs  must  have  a  right  to  recover,  or  none  can  recover.    There  must  be  a 

joint  cause  of  action. 

Trespass  quare  clauswn  fregit. 

Mr.  Brent,  for  the  plainiiff,  offered  to  prove  by  a  witness,  that 
some  years  ago,  Simon  Summers,  an  old  and  legal  surveyor  of 
the  county  of  Alexandria,  who  is  now  dead,  showed  the  witness  a 
line  of  Chapman's  land,  under  whom  the  defendants  claim  to 
hold,  at  or  near  Hall's  Spring,  and  stated  to  the  witness  that 
Hall's  Spring  was  on  the  land  of  the  Alexanders  ;  to  which  evi- 
dence the  defendants  objected,  and  the  Court  (Thruston,  J., 
absent,)  refused  to  permit  the  same  to  be  given  ;  to  which  refusal 
the  plaintiffs  took  a  bill  of  exceptions. 

The  plaintiffs  offered  in  evidence  a  trust  deed,  dated  April  20, 
1807,  (under  which  the  plaintiffs  claim,)  from  the  plaintiff"  W.  S. 
Alexander  to  Baldwin  Dade,  (the  father  of  Mrs.  Alexander,  wife 
of  W.  S.  Alexander,  and  one  of  the  plaintiffs,)  conveying  "all  his 
right,  title,  and  interest  in  any  lands  lying  between  the  lines  north 
six  west, and  north  seventeen  west,  supposed  to  be  the  west  boimd- 
ary  of  Howison's  Patent,"  without  describing  his  claim  by  metes 
and  bounds  ;.  and  contended,  that  as  they  had  proved  Mrs.  Alex- 
ander's possession  east  of  the  disputed  line,  such  possession  was 
evidence  of  his  possession  up  to  the  line  north  seventeen  west,  in- 
cluding the  land  in  dispute. 

Cranch,  C.  J.,  was  of  opinion  that  as  the  deed  did  not  describe 
the  lands  conveyed  by  VV.  S.  Alexander  to  Mr.  Dade,  by  metes 
and  bounds,  his  possession  could  not  be  considered  as  extending 
beyond  his  actual  possession  proved.  Ellicott  v.  Pearl,  10  Peters, 
442. 

MoRSELL,  J.,  was  of  opinion  that  the  deed  should  go  to  the 
jury  with  such  parol  evidence  as  had  been  given. 

The  plaintiffs,  however,  gave  subsequent  evidence  of  acts  of 
possession,  by  cutting  wood  for  fuel  and  other  purposes,  on  the 
disputed  lands,  by  the  son  of  the  plaintiff"  Walter  S.  Alexander, 
about  sixteen  years  ago,  and  then  the  Court  (Thruston,  J.,  ab- 
sent,) permitted  the  deed  to  be  read  in  evidence  to  the  jury. 

The  Court  also  permitted  the  following  question  to  be  asked  of 
the  plaintiff's'  witness,  Mrs.  Zimmerman  :  "  Do  you  know,  by 
general  reputation,  any  of  the  lines,  or  boundaries,  or  corners,  of 
Mr.  Walter  Alexander's  land  ?" 

She  answered,  No ;  but  said  that  Hall's  Spring  was  generally 
reputed  to  be  on  Alexander's  land  ;  but  the  Court  said  that  that 
was  not  admissible  evidence.  They,  however,  permitted  her  to 
be  asked  whether  Hall's  Spring  was  generally  called  "  the  head 
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of  long  branch  ?"  that  being  one  of  the  calls  of  Robertson's  Pa- 
tent.    See  Leland  v.  Wilkinson^  6  Peters,  317 ;  Ellicott  v.  Pearl, 

10  Id.  412. 

The  Court  also  permitted  the  declarations  of  the  plaintiff  W.  S. 
Alexander,  to  be  given  in  evidence  by  the  defendants,  although 
he  had  conveyed  all  his  estate  to  a  trustee  for  the  sole  use  of  his 
wife,  (who  is  also  a  plaintiff,)  it  being  an  action  of  trespass  quare 
clausum  freg-it,  and  not  a  real  action  ;  and  the  damages,  so  far  as 
his  wife  is  to  participate  in  them,  will,  at  law,  become  the  pro- 
perty of  her  husband,  although  in  equity  he  might  be  considered 
as  a  trustee  of  them  for  her  separate  use. 

Mr.  Taylor,  for  the  defendants,  moved  the  Court  to  instruct 
the  jury,  that  upon  the  plaintiffs'  evidence  they  cannot  recover. 

1.  Because  one  of  the  plaintiffs,  by  their  own  showing,  has  no 
interest.  After  his  deed  to  Dade,  W.  S.  Alexander  was  only  the 
agent  of  Dade,  and  of  his  wife,  and  in  that  character  cannot  main- 
tain an  action  for  a  trespass;  and  if  an  improper  party  is  one  of 
the  plaintiffs,  it  is  a  misjoinder,  and  there  must  be  a  nonsuit. 
1  Chilty's  Pleadings,  54  ;   Goodtitle  v.  Morgan,  1  T.  R.  758. 

2.  Because  the  plaintiffs  have  not  proved  possession  at  ihe  lime 
of  the  supposed  trespass.  Com.  Dig.  377,  tit.  Trespass,  B.  3 ; 
Welts  v.  French,  4  Mass.  Rep.  64 ;  Sluyvesant  v.  Tompkins,  9 
Johns.  61  ;  Dunham  et  al.  v.  Sluyvesant,  11  Johns.  569 ;  5  Dane's 
Ab.  553,  554 ;  Wilde  v.  Canlillon,  1  Johns.  Cases,  123  ;  Graham 
V.  Peal,  1  East,  244. 

Mr.  R.  J.  Brent,  contra,  admits  that  if  there  has  been  a  mis- 
joinder it  is  fatal.  But  this  is  not  a  misjoinder,  because  in  all 
actions  to  vindicate  the  rights  of  the  wife  against  a  stranger,  the 
husband  must  be  joined  ;  although  he  has  no  personal  interest  in 
the  event  of  the  suit.  Cookson  v.  Castline,  Cro.  El.  96 ;  Weller 
V.  Baker,  2  Wils.  423. 

The  deed  of  trust  for  the  benefit  of  the  wife  cannot  be  set  up  to 
defeat  her  right  of  action.  She  as  cestui  que  trust  has  a  right  of 
action  for  a  trespass  upon  her  possession,  and  her  husband  "  must 
be  joined  for  conformity."  Hopkins  v.  Ward  et  al.  6  Munford, 
38 ;  Fticard  v.  Williams,  7  Wheat.  59  ;  Smith  v.  Lorillard,  10 
Johns.  347  ;  Calteris  v.  Cowper,  4  Taunt.  547  ;  Eiuen  v.  Burnett, 

11  Peters,  53 ;  7  Com.  Dig.  510,  tit.  Trespass,  B.  2.  Possession 
alone  is  sufficient  to  support  the  action  against  a  mere  wrong-doer. 
Graham  v.  Peat,  1  East,  246.  Mrs.  Alexander  is  one  of  the  heirs 
at  law  of  the  deceased  Baldwin  Dade,  the  trustee,  and  is  also  the 
cestui  que  trust,  and  is  therefore  properly  made  one  of  the  plain- 
tiffs;  and  if  she  is  entitled  to  sue,  her  husband  must  also  be  made 
a  plaintiff.  Brothcrson  v.  Hodges,  6  Johns.  108  ;  1  Saunders, 
note  g.  ;  2  Tuck.  Bl.  218  ;  Harper  v.    Chartesworth,  4  B,  &  C. 


OCTOBER  TERM,  1838.  473 

Fraser  et  al.  v.  Hunter  et  al. 

574  ;  Calteris  v.  Cowper,  4  Taunt.  546  ;  Ellicott  v.  Pearl,  10  Pe- 
ters, 442.  To  constitute  actual  possession,  it  is  not  necessary  that 
there  should  be  any  fence  or  inciosure  on  the  land.  Ibid. ;  Ewen 
V.  Burnett,  11  Peters,  52  ;  Lessee  of  Sicard  v.  Davis,  6  Peters, 
139,  140 ;  Jackson  v.  Lund,  3  Johns.  Ca.  118;  Hunt  v.  Wickliffe, 
2  Peters,  204 ;  Pendleton  v.  Alexander,  8  Cranch,  462  ;  Jackson  v. 
Reed,  18  Johns.  44  ;  Ricard  v.  Williams,  7  Wheat.  105  ;  Lessee  of 
Clarke  v.  Courtney,  5  Peters,  354,  356. 

Mr.  Brent  proposed  to  ask  young  Mr.  Alexander  (who  had 
testified  that  about  sixteen  years  ago  he  had  gone  upon  the  land 
now  in  dispute  and  cut  wood  upon  it,)  whether,  at  the  time  of  his 
going  upon  the  land  in  dispute  he  did  so  under  a  claim  of  title  by 
his  father  and  mother  up  to  the  line  N.  17  west,  the  supposed 
west  line  of  Howison's  patent ;  but 

The  Court  (Morsell,  J.,  contra,)  refused  to  permit  the  ques- 
tion to  be  asked,  because  no  title  was  shown  by  metes  and  bounds 
up  to  that  line,  and  therefore  there  can  be  no  constructive  pos- 
session to  that  line. 

Mr.  Coxe  in  reply,  as  to  the  defendant's  motion  to  instruct  the 
jury  that  the  plaintiffs  cannot  recover  upon  their  evidence,  con- 
tended that  the  plaintiffs  must  prove  all  their  abuttals,  which  they 
have  not  done.  Martin  v.  Kesterton,  2  W.  Bl.  1089 ;  5  Dane's 
Ab.  594  ;  2  Salk.  453 ;  2  Chitty,  388,  note  n.  ;  Bui.  N.  P.  89. 

The  deed  from  W.  S.  Alexander  to  Dade,  under  which  the 
plaintiffs  claim,  is  only  of  his  interest  in  any  lands  in  Howison's 
patent  lying  between  the  lines  north  6  west,  and  north  17  west ; 
and  bounded  on  the  north  by  Mason's  land,  on  the  west  by  the 
Glebe,  and  on  the  east  by  Custiss's  land. 

There  is  no  evidence  that  the  locals  in  quo  is  in  Howison's  pa- 
tent, nor  is  that  patent  located  on  the  plat. 

There  is  no  evidence  that  it  is  bounded  on  the  north  by  Ma- 
son's land,  nor  on  the  west  by  the  Glebe,  nor  on  the  east  by 
Custiss's  land. 

It  is  admitted  that  possession  alone  will  maintain  trespass 
against  a  mere  wrongdoer  ;  and  the  plaintiffs,  if  they  can  recover 
in  this  action,  must  recover  upon  their  possession  alone,  for  they 
have  not  made  out  a  title.  There  is  no  evidence  of  any  posses- 
sion by  Fraser ;  and  as  all  must  have  a  joint  cause  of  action,  or 
none  can  recover,  it  is  evident  that  the  plaintiffs  cannot  recover  in 
this  action.  Besides,  there  is  no  evidence  that  Alexander  Avas  in 
possession  at  the  time  of  his  deed  to  Dade.  And  a  deed  of  bar- 
gain and  sale  without  possession  in  the  bargainor  is  void.  There 
is  no  evidence  of  possession  until  about  the  year  1822,  and  the 
deed  was  made  in  April,  1807.  Peters  v.  Condron,  2  Serg.  & 
R.  83  ;  Wickham  v.  Freeman,  12  Johns.  183.  Mr.  Alexander 
40* 
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had  no  possession  at  the  time  of  the  supposed  trespass,  and  there- 
fore is  improperly  made  a  plaintiff  in  the  cause.  Star  v.  Jackson, 
11  Mass.  Rep.  519 ;  15  Petersdorff 's  Ab.  148. 

As  to  the  abuttals,  Mr.  Brent  cited  Roberts  v.  Karr,  1  Taunt. 
497,  and  Durgin  v.  Leighton,  10  Mass.  Rep.  56. 

The  Court  {nem.  con.)  was  of  opinion  that  the  plaintiffs  could 
not  recover  upon  the  evidence,  for  the  reasons  stated  in  the  argu- 
ment of  the  defendant's  counsel. 

The  plaintiffs  became  nonsuit,  acquiescing  in  the  opinion  of 
the  Court. 


Ann  Lupton  v.  P.  Janney,  Executor  of  D.  Lupton,  Junior. 

The  settlement  of  an  administration  account  by  the  Orphans'  Court  is  conclusive  upon 
this  Court  as  against  distributees  and  residuary  legatees,  except  by  appeal;  al- 
though not  conclusive  against  creditors  upon  a  question  of  devastavit  or  plene  ad- 
ministravit.  It  is  a  part  of  the  ordinary  duty  of  the  Orphans'  Court  to  ascertain 
and  distribute  the  surplus,  or  residuum  of  a  deceased  person,  and,  for  that  purpose, 
to  settle  the  administration  account.  The  jurisdiction  of  that  court  in  that  matter 
is  original,  peculiar,  and  exclusive.  An  original  bill,  in  the  Circuit  Court,  to  com- 
pel an  executor  to  account  with  a  residuary  legatee,  and  not  necessarily  connected 
with  any  other  ground  of  equitable  jurisdiction,  is  a  bill  asking  that  court  to  do 
what  originally  belongs  exclusively  to  the  Orphans'  Court  to  do.  The  Circuit 
Court  has  not  jurisdiction  of  such  an  original  bill. 

A  court  of  equity  will  not  lend  its  aid  to  enforce  an  unconscientious  claim. 

It  is  a  matter  witliin  the  discretion  of  an  executor  whether  he  will  incur  the  expense 
of  a  suit  against  a  known  insolvent  debtor  of  the  estate. 

Mere  lapse  of  time  is  not  alone  a  bar  to  the  opening  of  an  executor's  accounts ;  but 
long  acquiescence  in  the  settlement  of  an  administration  account  may  make  it 
against  conscience  to  seek  to  open  it. 

Bill  in  equity  to  open  an  executor's  accounts  after  they  had 
been  settled  more  than  twelve  years  in  the  Orphans'  Court. 

The  plaintiff  was  the  widow  and  residuary  legatee  of  David 
Lupton,  junior,  and  the  defendant  was  his  acting  executor.  The 
other  executors  were  David  Lupton,  the  father  of  the  testator,  and 
John  McPherson,  the  father  of  the  plaintiff.  They  all  qualified, 
but  as  the  defendant  was  the  only  one  of  the  three  residing  in  Al- 
exandria, he  took  upon  himself  the  whole  burden  of  the  adminis- 
tration. The  bill  states  that  the  defendant  rendered  an  inventory 
and  sundry  accounts  to  the  Orphans'  Court,  by  which  it  appeared 
that  the  estate  was  insolvent,  and  that  the  defendant  was  in  ad- 
vance for  it.  That  the  last  account  was  rendered  on  the  5th  of 
January,  1821.  That  the  testator  died  in  1814.  That  if  the  ac- 
counts had  been  settled  upon  proper  principles  the  estate  would 
have  been  not  only  solvent,  but  a  very  handsome  residuum  would 
have  remained  to  the  plaintiff  as  residuary  devisee. 

That  the  defendant  should  be  charged  with  several  debts  due 
to  the  testator's  estate   which  he  might  and  ought  to  have  col- 
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lected  ;  namely,  $4,083.50,  due  by  John  McPherson  &  Son; 
$263.50  due  by  the  same  to  Abijah  Janney  &  Co.,  and  assigned 
to  the  testator;  ^225,  for  plaster  due  by  the  same,  and  $140  due 
by  the  same  to  the  testator  upon  open  account ;  |*223,  due  by 
Thomas  Neil  ;  and  ^4,959.43,  which  he  charged  as  paid  to  Peter 
Saunders  "  without  sufficient  or  legal  evidence  that  the  money 
was  in  fact  due."  That  there  might  be  many  other  debts  due 
to  the  testator  which  have  been  lost  by  the  defendant's  negli- 
gence, as  he  had  returned  to  the  Orphans'  Court  no  list  of  debts, 
either  sperate  or  desperate.  The  bill  then  prays  that  the  defend- 
ant may  render  a  due  list  of  debts  due  to  the  testator  at  the  time 
of  his  death  ;  that  the  administration  accounts  may  be  all  opened, 
and  that  a  new  and  full  account  may  be  ordered  to  be  taken ;  and 
it  also  prays  for  general  relief.  The  bill  was  filed  at  May  term, 
18L'3. 

The  defendant,  "  saving  to  himself  the  benefit  of  exception  to  the 
jurisdiction  of  the  Court  on  the  matter  stated  in  the  complainant's 
bill,"  and  to  the  many  errors,  &c.,  answers,  and  among  other  things, 
admits  that  he  returned  the  inventory  and  settled  the  accounts  with 
the  Orphans'  Court,  as  staled  in  the  bill ;  and  that  the  plaintiff 
was  not  present  at,  nor  summoned  to  attend  at  the  said  settlements  ; 
but  avers  that  they  were  legally  made  before  a  court  having  full 
jurisdiction  of  the  matter,  in  the  due  course  and  regular  exercise 
of  its  jurisdiction  ;  and  he  relies  on  the  said  settlements  in  bar  of 
the  jurisdiction  of  this  Court,  as  a  court  of  original  jurisdiction, 
in  the  case  slated  by  the  plaintiff,  in  the  same  manner  as  if  the 
same  were  specially  pleaded. 

The  defendant,  not  waiving  this  defence,  further  answered,  among 
other  things,  that  the  said  Peter  Saunders  was  a  fair  and  bona 
fide  creditor  of  the  testator  to  the  full  amount  of  all  payments 
made  to  him  by  the  defendant  as  executor,  after  deducting  all  pro- 
per credits.  He  admits  that  no  security  was  taken  on  the  sale  of 
the  flour  to  John  McPherson  &  Son  ;  but  denies  that  he  is  charge- 
able with  negligence  on  that  account.  He  states  that  the  firm  of 
John  McPherson  &  Son  was  composed  of  John  McPherson,  the 
plaintiff's  father,  who  was  one  of  the  executors,  and  Daniel  Mc- 
Pherson, her  brother.  That  she  had  given  the  executors  a  written 
autiioriiy  to  sell  the  real  and  personal  property  either  at  public 
or  private  sale,  as  they  might  deem  most  advantageous,  a  copy  of 
which  is  exhibited. 

That  when  the  flour  was  sold  to  John  McPherson  &  Son,  they 
were  in  good  credit,  tmd  engaged  in  extensive  business  in  Alexan- 
dria. That  the  flour  was  in  store  at  the  death  of  the  testator,  in 
November,  1814.  That  the  sale  was  made  on  the  17th  of  April, 
1815,  on  a  credit  of  six  months.     That  in  May,  1816,  the  defend- 
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ant  succeeded  in  obtaining  the  note  of  John  McPherson  &  Son, 
for  ^1,000,  on  account  of  the  sale,  with  the  said  Peter  Saunders 
as  indorser  ;  but  they  always  refused  to  give  their  notes  for  any 
further  amount,  contending  that  the  testator's  estate  was  indebted 
to  them  in  an  amount  equal,  or  nearly  so,  to  the  balance  due  for 
the  flour.  That  in  settlement  with  Saunders  he  was  charged  with 
the  note  of  $1,000,  and  the  testator's  estate  had  credit  for  it. 

As  to  the  note  of  John  McPherson  &  Son  for  ^263.50,  and 
Thomas  Neil's  note  for  ^223,  he  says  they  were  taken  by  Peter 
Saunders,  one  of  the  firm  of  Abijah  Janney  &  Co.,  (which  firm 
was  composed  of  Abijah  Janney,  the  said  Peter  Saunders,  and  the 
testator,  David  Lupton,  jr.,)  for  one-third  of  tha  debts  due  to  that 
firm  by  the  said  John  McPherson  &  Son,  and  the  said  Thomas 
Neil  respectively,  and  were  delivered  by  Saunders  to  the  defend- 
ant, (but  not  until  March,  1817,)  as  the  testator's  share  of  the 
said  debts;  and  that  the  said  John  McPherson  &  Son,  and  the  said 
Thomas  Neil  were  insolvent  when  the  said  notes  were  taken,  and 
the  defendant  did  not  think  himself  warranted  in  incurring  the  ex- 
pense of  suits  against  them. 

That  the  defendant  has  fully  accounted  for  all  the  plaster  be- 
longing to  the  estate  which  came  to  his  hands. 

That  since  his  final  account  was  rendered,  the  said  John 
McPherson  and  Peter  Saunders,  have  departed  this  life,  by  which 
the  defendant  is  deprived  of  the  benefit  of  their  testimony. 

That  the  defendant  did  return  to  the  Orphans'  Court  a  list  of 
debts  due  to  the  testator's  estate,  a  copy  of  which  is  exhibited. 

That  as  to  the  debt  of  $140  by  open  account,  supposed  to  be 
due  from  John  McPherson  &  Son,  they  would  only  allow  it  as  a 
discount  to  their  claim  against  the  testator's  estate,  and  the  defend- 
ant had  no  evidence  but  their  qualified  admission. 

And  that  Abijah  Janney  was  also  insolvent. 

In  March,  1837,  the  plaintiff  filed  a  supplemental  bill  charging 
that  the  defendant  had  obtained  letters  testamentary  also  in  Fair- 
fax county,  in  Virginia,  and  sold  property  there  to  the  amount  of 
$8,000  or  S9,000,  of  which  he  had  rendered  no  account,  &c. 

The  answer  of  the  defendant  to  this  supplemental  bill,  avers 
that  he  had,  long  since,  rendered  his  account  of  that  administra- 
tion to  the  County  Court  of  Fairfax  which  has  been  con- 
firmed by  tliat  court  and  recorded  ;  and  also  that  his  settlements 
of  accounts  with  the  Orphans'  Court  of  Alexandria  embrace  the 
Virginia  assets,  and  present  a  full  statement  of  both  administra- 
tions. He  also  relies  upon  the  Act  of  Virginia  of  the  8th  of  March, 
1826,  "  for  the  limitation  of  actions  against  persons  acting  in  a 
fiduciary  character,  and  their  sureties,  and  for  other  purposes,"  as 
a  complete  bar  to  any  opening  of  that  Virginia  account.     And  he 
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relies  also  on  the  lapse  of  time  as  to  the  whole  matter  of  the 
accounts. 

He  also  states  that  since  his  answer  to  the  original  bill,  circum- 
stances have  come  to  his  knowledge  which  induce  him  to  believe 
that  John  McPherson  &Son  were  entitled  to  the  credit  which  they 
claimed  against  their  purchase  of  the  flour,  viz.:  that  he  (this 
defendant,)  had  obtained  the  original  note  of  the  testator  to  John 
McPherson  &  Son  for  $1,600,  dated  11  mo.  12,  1814,  a  few  days 
before  the  testator's  death,  which  note  had  upon  its  face  their 
order  to  credit  the  proceeds  to  the  account  of  the  testator.  That 
the  note  was  discounted  by  the  Bank  of  Potomac  for  the  use  of 
the  testator,  and  the  proceeds  placed  to  his  credit  in  that  bank ; 
and  that  it  was  taken  up  by  the  friend  and  nephew  of  John 
McPherson,  and  therefore  was  a  proper  set-off  against  the  flour. 

By  his  will,  the  testator  devised  all  the  residue  of  his  estate, 
after  payment  of  his  debts  and  those  of  the  firm  of  Abijah  Janney 
&  Co.,  of  which  he  was  a  partner,  to  his  widow,  ihe  plainiiff. 
The  will  is  dated  24th  November,  1814,  and  was  proved  on  the 
2d  of  December,  1814. 

The  accounts  of  the  defendant  settled  in  the  Orphans'  Court, 
and  produced  by  the  plaintiff,  show  that  the  defendant  has  account- 
ed for  all  the  assets  which  came  to  his  hands. 

A  number  of  depositions  were  taken,  by  which  it  appeared  that 
John  McPlierson  &  Son  were  in  good  credit  and  doing  an  exten- 
sive business  at  the  time  of  their  purchase  of  the  flour,  but  that 
they  stopped  payment  on  the  7lh  of  June,  1816.  The  evidence 
confirmed  and  corroborated  the  defendant's  answer. 

Cranch,  C.  J.,  after  stating  the  substance  of  the  bills,  answers, 
and  evidence,  delivered  the  opinion  of  the  Court,  as  follows  : 

The  first  question  which  occurs  in  this  case  is,  whether  this 
Court  has  original  jurisdiction  of  a  bill  by  a  residuary  legatee  to 
surcharge  and  falsify  accounts  of  an  executor,  stated,  settled,  and 
allowed  in  the  Orphams'  Court. 

Upon  this  question,  I  have  had  considerable  doubt ;  but  upon 
looking  into  the  case  of  Beatly  v.  The  Slate  of  Maryland,  7 
Cranch,  281,  I  am  inclined  to  the  opinion  that  the  settlement  of 
the  accounts  by  the  Orphans'  Court,  is  conclusive  upon  this  Court, 
as  against  distributees  and  residuary  legatees;  although  not 
against  creditors  upon  a  question  of  devastavit,  ox  plene  admin istra- 
vit.  Mr.  Justice  Duvall,  in  that  case  said,  "  the  account  was  only 
binding  upon  the  representatives  of  the  estate,  the  distributees ; 
and  they  might  still  open  it  in  the  General  Court.  But  the  credit- 
ors are  no  parties  to  the  settlement  of  the  accounts,  and  cannot 
be  bound  by  it." 

The  question,  in  that  case,  arose  upon  the  issue  of  devisavit 
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vel  non.  The  bill,  in  the  present  case,  calls  upon  this  Court  to  do 
thai  which  the  Orphans'  Court,  upon  a  bill  or  petition,  had  the 
power  to  do,  and  which  it  was  the  proper  business  of  that  court 
to  do,  viz.,  to  open  the  account  so  far  as  to  permit  the  residuary 
legatee  to  surcharge  and  falsify.  It  is  the  proper  function  of  that 
court  to  see  that  the  residuum  of  the  estate  is  properly  distributed  ; 
and  its  original  jurisdiction  of  that  matter  seems  to  be  exclusive. 

By  the  Act  of  Congress  of  the  27ih  of  February,  1801,  §  12,  [2 
Stat,  at  Large,  103,]  the  judge  of  the  Orphans'  Court,  in  each 
county  in  this  district,  has  all  the  powers,  and  is  to  perform  all 
the  duties  then  exercised  and  performed  by  the  judges  of  the  Or- 
phans' Courts  in  Maryland ;  and  an  appeal  is  given  to  this  Court, 
"  who  shall  therein  have  all  the  powers  of  the  Chancellor  of  that 
State." 

By  the  Maryland  law  of  1798,  ch.  101,  c.  15,  §  1,  the  Or- 
phans' Court  is  established,  "  for  the  purpose  of  taking  probate 
of  wills,  granting  letters  testamentary,  and  of  administration  ; 
directing  the  conduct,  and  settling  the  accounts  of  executors  and 
administrators,  securing  the  rights  of  legatees,  superintending  the 
distribution  of  the  estates  of  intestates,  securing  the  rights  of 
orphans  and  legatees,  and  administering  justice  in  all  matters  rela- 
tive to  the  affairs  of  deceased  persons  according  to  law." 

And  by  §  12,  it  is  enacted,  that  "  the  Orphans'  Court  shall 
have  full  power,  authority,  and  jurisdiction,  to  hear,  examine,  and 
decree  upon  all  accounts,  claims,  and  demands  existing  between 
wards  and  guardians;  and  between  legatees,  or  persons  entitled 
to  any  distributable  part  of  an  intestate's  estate,  and  executors  and 
administrators  ;  and  may  enforce  obedience  to,  and  execution  of, 
their  decrees,  in  the  same  ample  manner  as  the  Court  of  Chancery 
may." 

This  is  a  peculiar  and  exclusive  originaljurisdiction.  An  origi- 
nal bill,  in  this  Court,  to  compel  an  executor  to  account  with  a 
residuary  legatee,  and  not  necessarily  connected  with  any  other 
groimd  of  equitable  jurisdiction,  is  a  bill  asking  this  Court  to  do 
that  which  originally  belongs  exclusively  to  the  Orphans'  Court  to 
do.  It  is  a  part  of  its  ordinary  duty  to  ascertain  and  distribute 
the  surplus,  or  residuum  of  the  estate,  and  for  that  purpose  to 
settle  the  administration  account.  When  that  account  necessarily 
and  incidentally  comes  before  this  Court,  either  as  a  court  of 
equity,  or  of  law,  in  a  suit,  of  which  this  Court  has  original  juris- 
diction, the  ex  parte  settlement  by  the  Orphans'  Court  would 
probably  be  taken  to  be  primd  facie  correct,  but  the  opposing 
party  would  have  a  right  to  surcharge  and  falsify,  and  the  Court 
would  open  it  for  that  purpose  ;  but  if  the  settlement  had  been 
made  by  the  Orphans'  Court,  in  a  contested  case  between  the 
same  parties,  it  would  probably  be  deemed  by  this  Court  conclu- 
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sive  until  it  should  be  reversed  upon  appeal.  But  in  an  ex  parte 
settlement  without  notice  to  the  residuary  legatee,  he  could  not 
appeal ;  for  an  appeal  can  be  taken  only  by  a  parly  to  the  contest, 
and  if  there  be  no  contest,  there  can  be  no  appeal.  But  he  might 
call  the  executor  before  the  Orphans'  Court,  by  a  bill  or  petition, 
charging  errors  in  the  accounts  as  settled,  and  praying  that  he 
may  be  permitted  to  surcharge  and  falsify  the  accounts,  &c.,  and 
from  the  decree  of  the  Orphans'  Court,  upon  such  a  bill  or  peti- 
tion, either  parly  would  have  a  right  to  appeal  to  this  Court.  If, 
however,  the  executor's  accounts  should  not  have  been  settled  by 
any  definitive  decree  or  order  of  the  Orphans'  Court,  they  would 
be  entirely  open,  and  the  residuary  legatee  might  file  his  bill  or 
petition  in  that  court  for  a  settlement  of  the  whole  account ;  upon 
which  proceeding  the  whole  account  would  be  open,  and  must  be 
supported  in  toto  by  proper  vouchers,  in  the  due  course  of  ad- 
ministration. 

This  seems  to  me,  from  the  best  consideration  which  I  have 
been  able  to  give  the  subject,  to  be  a  correct  view  of  the  case  ; 
and  I  am,  therefore,  led  to  the  conclusion  that  this  Court  has  not 
jurisdiction  of  an  original  bill  to  revise  a  settlement  of  an  execu- 
tor's account  made  by  the  Orphans'  Court ;  or  to  call  the  execu- 
tor before  us,  to  render  an  original  account.  I  do  not  mean, 
however,  to  say  that  if  the  accounts  of  an  executor,  settled  ex 
parte  in  the  Orphans'  Court,  without  notice,  should  incidenlally 
come  before  this  Court  in  a  suit,  of  which  this  Court  has  original 
jurisdiction,  and  the  correctness  of  that  settlement  should  be 
questioned,  this  Court  would  not  permit  the  opposing  party  to 
surcharge  and  falsify.  All  I  mean  to  say,  is,  that  the  settlement 
of  an  administration  account  is  not  an  original  ground  of  jurisdic- 
tion of  this  Court,  either  as  a  court  of  equity,  or  of  law. 

The  only  ground  of  jurisdiction  asserted  in  the  present  bill,  is 
error  in  the  settlement  of  the  executor's  account,  by  the  Orphans' 
Court ;  and  the  alleged  errors  are  in  not  charging  the  executor 
with  legal  laches  in  not  pushing  his  legal  rights  to  the  utmost 
extent  of  the  law.  If  the  decree  or  order  of  the  Orphans'  Court 
be,  for  that  cause,  erroneous,  we  think  that  the  plaintiff's  remedy 
was  either  an  appeal,  or  a  bill  or  petition  to  open  the  settlement. 

But  if  we  err  in  this  opinion,  and  if  we  are  bound  to  take  cogni- 
zance of  the  cause,  we  think  that,  under  the  circumstances  of  this 
case,  it  is  unconscientious  in  the  plaintiff  to  assert  what  she  sup- 
poses to  be  her  legal  right.  And  if  she  cannot,  with  a  good  con- 
science, assert  her  claim,  a  court  of  equity  ought  not  to  lend  its 
aid  to  enforce  it. 

The  facts  of  the  case,  as  we  collect  them  from  the  evidence,  are 
these.     All  the  parties  concerned  in  this  suit  were  nearly  con- 
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nected  by  consanguinity  or  affinity  ;  and  had  confidence  in  each 
other.  The  plaintiff  was  the  daughter  oT  John  McPherson,  and 
sister  of  Daniel  McPherson,  who  constituted  the  mercantile  firm 
of  John  McPherson  and  Son.  Her  husband,  the  testator,  was 
the  brother  of  the  wife  of  his  executor,  the  defendant,  Phineas 
Janney.  Abijah  Janney,  mentioned  in  these  transactions,  was 
the  partner  of  the  testator  in  the  ifirm  of  Abijah  Janney  &  Co., 
the  other  partner  being  Peter  Saunders,  also  mentioned  in  the 
transactions.  John  McPherson,  one  of  the  executors,  was  the 
father-in-law,  and  the  other  executor,  David  Lupton,  was  the 
father  of  the  testator.  John  McPherson,  David  Lupton,  and 
Phineas  Janney,  all  qualified  as  executors ;  but  as  Phineas  Janney 
was  the  only  one  of  them  who  resided  in  this  district,  the  other 
two  seem  to  have  left  the  whole  management  of  the  estate  to  him. 
The  testator  died  in  the  last  week  in  November,  1814.  The 
greater  part  of  his  personal  estate  consisted  of  about  1200  barrels 
of  flour,  which,  in  consequence  of  the  interruption  of  commerce 
by  the  war,  was  appraised  at  from  $3  to  $3.50  per  barrel.  In 
April,  1815,  this  flour  was  sold  for  a  little  more  than  $4,080,  at 
six  months'  credit,  by  the  acting  executor,  the  defendant,  Phineas 
Janney,  to  John  McPherson  and  Son,  who  were  merchants,  deal- 
ing in  flour,  and  then  in  good  credit.  This  sale  must,  of  course, 
have  been  known  to  the  defendant's  co-executor,  John  McPher- 
son, the  purchaser;  and  it  can  hardly  be  doubted  that  it  was 
known  also  to  the  other  executor,  David  Lupton,  the  father  of  the 
testator.  In  the  defendant's  letter  to  John  McPherson,  dated 
12  mo.  21,  1816,  principally  upon  another  subject,  a  copy  of 
which  is  annexed  to  the  defendant's  letter  to  David  Lupton,  dated 
12  mo.  30,  1816,  he  mentions  incidentally,  and  as  a  matter 
well  known,  "  the  amount  of  the  flour  sold  John  McPherson  & 
Son,  yet  unpaid  for,"  and  says,  "  perhaps  some  arrangement 
might  be  made  for  a  part  of  the  money  due  for  the  flour,  to  be 
secured  to  the  widow  for  what  may  be  coming  to  her  on  settle- 
ment of  the  estate." 

It  may  also  be  fairly  inferred  from  the  evidence,  that  the  plain- 
tiff", who  is  the  residuary  legatee,  knew  and  approved  the  sale  of 
the  flour  to  her  father  and  brother.  The  defendant,  in  his  letter 
to  her,  dated  12  mo.  29,  1816,  refers  her  to  his  letter  to  her 
father  inclosing  the  letter  to  John  McPherson,  in  which  he  speaks 
of  the  flour  sold  to  John  McPherson  &  Son,  then  remaining  un- 
paid for,  as  a  matter  already  well  known,  and  says :  "  I  wish  thee 
most  particularly  to  see  the  whole  letter,  in  order  that  thee  may 
know  how  the  business  stands."  And  again,  he  says  :  "  In  con- 
sequence of  the  will  of  D.  Lupton  not  stating  expressly  whether 
the  sale  of  his  personal  and  real  estate  should  be  at  public  or  pri- 


OCTOBER  TERM,  1838.  481 

Lupton  V.  Janney. 

vale  sale,  I  would  thank  ihee  to  sign  the  inclosed  certificate  or 
memorandum,  authorizing  us  to  sell  either  at  public  or  private,  as 
the  judge  of  the  Orphans'  Court  says  he  would  prefer  having  it 
for  his  authority."  It  is  admitted  that  this  certificate  was  ante- 
dated so  as  to  cover  the  sale  of  the  flour,  and  was  signed  by  the 
plaintiff,  (who  was  then  living  with  her  father,  John  AlcPherson, 
in  Jefferson  county,  in  Virginia,)  and  returned  to  the  defendant. 
This  authority,  thus  antedated  and  signed  by  her  with  a  full  know- 
ledge of  the  sale,  and  that  the  money  was  yet  unpaid,  justifies  an 
inference  that  the  sale  of  the  flour  was  originally  made  to  her 
father  and  brother,  with  her  knowledge  and  consent,  or  that  she 
afterwards  assented  to  it.  In  either  case  it  is  now  unconscientious 
in  her,  after  they  have  become  insolvent,  to  attempt  to  throw  the 
loss  upon  the  defendant  because  he  did  not  pursue  her  father  and 
brother  with  the  utmost  rigor  of  the  law.  Whatever  right  the 
creditors  might  have  had  to  charge  the  defendant  at  law  with  that 
loss,  we  think  that  the  plaintiff,  under  the  circumstances  of  the 
case,  cannot  so  charge  him  in  equity,  with  a  good  conscience. 

But  there  are  several  other  charges  in  the  bill. 

The  first  is,  that  the  defendant's  commissions  were  increased 
thirty-five  dollars  and  twenty-eight  cents  by  unnecessary  cross- 
entries  in  the  accounts  settled  by  the  Orphans'  Court.  The  bill 
does  not  explain  this  charge  by  reference  to  the  particular  cross- 
entries  alluded  to ;  but  it  is  supposed  that  it  refers  to  a  cross-entry 
of  sixty-four  dollars  credited  to  the  estate  for  the  testator's  interest 
in  a  carriage  sold  to  Peter  Saunders,  one  half  of  which  carriage 
he  owned  before,  the  value  of  which  interest  was  allowed  by  Peter 
Saunders  in  the  settlement  of  his  claim  against  the  estate  of  the 
testator.  But  it  appeared  that  he  (Saunders)  had  paid  for  repairs 
upon  the  carriage,  which  reduced  the  value  of  the  testator's  inte- 
rest to  fifty-two  dollars ;  so  that  the  error  is  in  having  charged 
commissions  on  sixty-four  dollars  instead  of  fifty-two  dollars ;  the 
difference  being  ninety  cents.  The  other  cross-entry  is  in  credit- 
ing the  estate  with  four  hundred  and  six  dollars  and  fifty  cents, 
being  the  amount  of  goods  taken  by  the  plaintiff  at  the  inventory 
prices,  and  charging  the  estate  with  the  same  amount  advanced 
to  her  on  account  of  her  residuary  legacy.  This  charge  against 
the  estate  ought  not  regularly  to  have  been  made  in  the  account 
settled  in  the  Orphans'  Court ;  and  the  creditors  might  object  to 
it  at  law,  but  this  plaintiff,  who  has  received  the  amount,  cannot, 
in  equity. 

The  next  charge  is,  that  the  defendant  paid  money  to  Peter 
Saunders,  without  having  sufficient  evidence  that  the  estate  was 
indebted  to  him.  If  the  debt  was  in  fact  due  to  him,  it  is  imma- 
terial whether  the  defendant  had  or  had  not  sufficient  evidence  of 
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it  at  the  time  of  payment.  If  the  bill  is  to  be  understood  as 
charging  the  defendant  with  having  paid  money  not  due,  the 
answer  denies  it  positively,  and  avers  that  the  said  Peter  Saun- 
ders was  a  fair  and  bond  fide  creditor  of  the  estate  to  the  amount 
of  the  payments  made  to  him  by  the  defendant,  after  deducting 
the  fifty-two  dollars  for  the  carriage,  and  one  thousand  dollars  for 
the  note  of  John  McPherson  &  Son  indorsed  by  him,  and  all  other 
credits.  The  answer,  in  this  respect,  being  responsive  to  the  bill, 
must  be  taken  to  be  true,  and  removes  the  whole  ground  of  this 
charge. 

The  next  is,  that  the  defendant  neglected  to  collect  the  money 
due  upon  John  McPherson  &  Son's  note  for  $263.50. 

It  appears  by  the  evidence,  that  at  the  time  this  note  was  given 
or  when  it  was  delivered  to  the  defendant,  by  Abijah  Janney  & 
Co.,  of  which  firm  the  testator  was  a  partner,  John  McPherson  & 
Son  were  insolvent ;  and  the  defendant,  in  his  answer,  avers  that 
he  did  not  think  himself  warranted  in  incurring  the  expenses  of  a 
suit  upon  it. 

The  same  may  be  said  of  Thomas  Neil's  note  for  $223,  and  of 
the  open  and  disputed  account,  against  John  McPherson  &  Son, 
for  $140. 

The  next  charge  is  for  not  accounting  for  eleven  and  a  quarter 
tons  of  plaster.  This  item  is  founded  upon  a  paper,  in  the  hand- 
writing of  the  defendant,  produced  in  evidence  by  the  plaintiff, 
purporting  to  be  a  statement  of  the  funds  to  meet  the  judgment  in 
favor  of  the  Bank  of  Alexandria  ;  one  item  of  which  statement  is, 
"eleven  and  a  quarter  tons  plaster,  due  from  John  McPherson  & 
Son,  at  twenty  dollars  per  ton,  amount  of  appraisement,  two  hun- 
dred and  twenty-five  dollars."  The  paper  shows  that  the  plaster 
was  not  on  hand,  but  was  a  debt  due,  by  John  McPherson  &  Son, 
in  plaster.  It  rested,  therefore,  upon  the  same  ground  as  the 
balance  due  upon  the  sale  of  the  flour,  and  the  open  account ;  and 
John  McPherson  &  Son  denied  that  any  thing  was  due,  beyond 
the  one  thousand  dollars  for  which  they  gave  their  note,  with 
Peter  Saunders's  indorsement,  and  which  was  paid  by  him  in  the 
settlement  of  his  claim  against  the  estate.  The  fact  of  the  insol- 
vency of  John  INlcPherson  &  Son  being  proved,  it  was  a  matter 
within  the  discretion  of  the  defendant,  as  executor,  whether  he 
should  incur  the  expenses  of  a  suit  against  them. 

The  next  charge  is,  that  the  defendant  had  not  accounted  with 
the  County  Court  of  Fairfax  county,  in  Virginia,  for  the  property 
received  by  him  in  that  county. 

Tliis  charge  is  positively  denied  in  the  answer,  and  ajipears  to 
have  been  abandoned  in  the  argument. 

The  defendant,  in  his  answer  to  the  supplemental  bill,  relies 
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upon  the  lapse  of  lime  as  a  bar  to  the  opening  of  ihe  accounts,  at 
this  time,  his  final  account  having  been  settled  with  the  Orphans' 
Court  in  January,  1821,  and  the  plaintiff's  bill  not  having  been 
filed  until  May,  1833,  a  period  of  more  than  twelve  years,  and 
more  than  eighteen  after  the  sale  of  the  flour. 

We  are  of  opinion,  however,  that  the  mere  lapse  of  time  is  not, 
alone,  a  bar  to  the  opening  of  an  executor's  account.  But  the 
long  acquiescence  of  the  plaintiff  in  the  settlement  of  the  accounts, 
is  material  to  the  question,  whether  the  plaintiff  can,  with  a  good 
conscience,  now  come  into  a  court  of  equity  to  charge  the  defend- 
ant with  the  losses  mentioned  in  the  bill.  This,  with  the  other 
circumstances  already  noticed,  does  affect  the  conscience  of  the 
plaintiff,  and  renders  it  proper  that  this  Court,  as  a  court  of  equity, 
should  refuse  her  its  aid. 

The  bill  must  be  dismissed  with  costs. 

Affirmed  by  the  Supreme  Court  of  the  United  States,  (13  Peters, 
381,)  upon  the  ground  that  the  lapse  of  time  was  a  bar  to  the 
relief  sought. 
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United  States  v.  W.  S.  Smith. 

A  certificate,  in  the  usual  form,  by  the  oflBcers  of  the  Treasury  of  the  United  States, 
that  a  certain  balance  is  due  by  the  defendant  to  the  United  States,  is  not  suflScient 
cause  for  bail. 

The  United  States  had  filed  an  account  from  the  Treasury, 
certified  in  the  manner  required  by  the  statute,  stating  merely  a 
balance  of  $11,000  due  by  the  defendant. 

Mr.  W.  L.  Brent,  for  the  defendant,  moved  for  leave  to  appear 
without  special  bail ;  and  stated  that  this  Court  had  decided  that 
a  mere  statement  from  the  Treasury,  of  a  balance  due,  was  not 
even  prima  facie  evidence  on  the  trial,  and,  therefore,  is  not  suffi- 
cient to  hold  the  defendant  to  bail. 

The  Court  (Cranch,  C.  J.,  not  sitting  in  the  case,)  permitted 
the  defendant  to  appear  without  special  bail. 


Michael  Hill  v.  John  Myers. 

The  affidavit  to  hold  to  bail  must  show  that  the  debt  was  due  at  the  time  of  issuing 

the  capias. 

The  affidavit,  made  after  the  return  of  the  writ,  stated  that  the 
debt  was  "now"  due,  and  did  not  state  that  any  thing  was  due  at 
the  time  of  issuing  the  capias. 

Tiie  Court,  at  the  motion  of  3Tr.  W.  L.  Brent,  permitted  him 
to  appear  for  the  defendant  without  special  bail.  (Morsell,  J., 
absent.) 
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Caroline  H.  Sanderson  v.  John  H.  Serat. 

In  actions  on  the  case  for  uncertain  damages,  the  Court  will  mitigate  the  bail,  accord- 
ing to  circumstances. 

Case,  for  breach  of  promise  of  marriage  ;  damages  laid  at 
$10,000.  The  plaintiff  made  affidavit  that  she  had  sustained 
damages  to  that  amount. 

The  Court,  after  examining  into  the  circumstances  of  the  de- 
fendant, required  the  bail  to  justify  only  to  the  amount  of  $1,000. 


Bank  of  the  United  States  v.  David  Peter's  Heirs. 

The  only  cases  in  which  the  Court  has  permitted  the  heirs  of  a  deceased  debtor  to 
have  the  rents  and  profits  until  the  sale  of  real  estate  sold  to  pay  the  debts  of  the 
ancestor,  are  cases  of  sale  under  the  Act  of  Maryland  for  deficiency  of  personal 
assets. 

Mr.  Marbury,  for  the  defendants,  the  heirs  of  David  Peter, 
moved  the  Court  to  order  the  interest  of  the  proceeds  of  the  sales 
of  the  lands  and  lots  to  be  paid  to  the  heirs,  because  if  they  had 
not  been  sold,  they  would  have  been  entitled  to  receive  the  rents 
and  profits  until  a  sale  under  the  will  of  David  Peter.  There  had 
been  an  agreement  that  the  property  should  be  sold,  and  the  pro- 
ceeds stand  in  the  place  of  the  land  ;  but  no  reservation  was  made 
of  the  interest  for  the  benefit  of  the  heirs. 

The  Court,  however,  (Thruston,  J.,  absent,)  refused  ;  and 
said,  the  only  cases  in  which  the  Court  had  permitted  the  heirs  to 
have  the  rents  and  profits  until  sale,  were  cases  of  sale,  under  the 
Act  of  Assembly  of  Maryland,  of  1785,  c.  72,  for  deficiency  of 
personal  assets. 


Clement  Smith  v.  Arden's  Heirs. 

A  sub-purchaser,  who  gets  in  the  paramount  title,  is  bound  in  equity  to  fulfil  his  con- 
tract with  the  first  purchaser,  deducting  what  he  has  been  obliged  to  pay  to  get  in 
the  title. 

The  first  purchaser  of  several  lots  having  given  his  several  notes  for  each  lot  respect- 
ively, with  the  same  indorser,  and  the  lots  having  been  resold  for  his  default,  some 
of  the  lots  bringing  more,  and  some  less  than  the  first  contract  price,  it  was  held 
that  the  indorser  was  entitled  to  the  benefit  of  the  surplus  of  one  to  make  good  the 
deficiency  of  the  others. 

Upon  a  motion  for  ratification  of  a  sale  which  had  been  made 
under  a  decree  in  this  cause,  and  for  disposition  of  the  proceeds 
41* 
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of  the  sale,  the  facts,  by  the  statement  of  the  parties,  appeared  to 
be  these  : 

Certain  lots  in  the  city  of  Washington,  had  been  sold  under  a 
deed  of  trust  from  D.  C.  Mr.  Arden  became  the  purchaser,  and 
gave  a  separate  note  for  each  lot,  with  J.  C.  R.  as  his  indorser. 
Arden  sold  a  lot  to  Hill,  who  sold  it  to  Mr.  Coyle.  Arden's  note, 
given  for  the  lot,  was  assigned  to  the  complainant,  Clement  Smith  ; 
Arden  failed  to  pay  Smith  ;  Hill  failed  to  pay  Arden,  and  Coyle 
failed  to  pay  Hill.  The  lot  was  resold  by  the  trustee  of  D.  C, 
and  at  that  sale  Coyle  became  the  purchaser,  with  notice  of  the 
sale  by  Arden  to  Hill,  and  of  Hill's  delinquency. 

On  the  28th  December,  1838,  the  Court  (Morsell,  J.,  doubt- 
ing,) decided  that  Coyle,  standing  in  the  place  of  Hill,  with  notice, 
must  pay  the  purchase-money  due  from  Hill  to  Arden,  deducting 
what  Coyle  has  paid,  or  is  to  pay  to  get  in  the  legal  title.  And  as 
some  of  the  lots  sold  for  more,  and  some  for  less  than  the  respect- 
ive notes  given  by  Arden  therefor, 

The  Court  (Cranch,  C.  J.,  not  giving  any  opinion  upon  that 
point,)  decided  that  the  indorser  of  Arden's  notes  was  entitled  to 
the  benefit  of  the  surplus  of  one  to  make  good  the  deficiency  of 
the  others. 


Samuel  S.  Brook  &  John  C.  Edrington  v.  John  Brown,  Special 
Bail  of  C.  F.  Le  Barron. 

A  discharge,  under  the  insolvent  law  of  the  District  of  Columbia,  does  not  operate 
against  a  non-resident  creditor,  unless  he  is  the  creditor  at  whose  instance  the 
debtor  is  confined  at  tlie  time  of  the  discharge. 

A  non-resident  creditor  docs  not,  by  bringing  an  action  against  his  debtor  in  the  Dis- 
trict of  Columbia,  cease,  in  law,  to  be  "  a  creditor  residing  without  the  limits  of  the 
district  of  Columbia,"  nor  does  he  thereby  waive  the  benefit  given  to  non-resident 
creditors  by  the  Act  of  Congress  of  the  6tli  of  May,  1822. 

A  debtor  who  is  out  on  bail,  is  not  in  confinement  at  the  instance  of  his  creditor, 
within  the  meaning  of  the  Act  of  tlie  6th  of  May,  1822. 

"  Confinement,"  witiiin  the  meaning  of  that  act,  is  actual  confinement  in  jail,  or  in  the 
prison-bounds,  at  the  time  of  tlie  debtor's  discharge  under  the  insolvent  act. 

Scire  facias,  issued  5lh  February,  1838,  returnable  to  March 
term,  1838. 

3Ir.  Bradley,  for  the  bail,  moved  to  enter  an  exonereiur  on  the 
bail  piece,  upon  payment  of  the  costs  of  the  scire  facias,  because 
the  principal  was  discharged  under  the  insolvent  act  of  the  Dis- 
trict of  Columbia,  on  the  4lh  Monday  of  November,  1834. 

At  March  term,  1833,  Brown  became  special  bail  of  LeBarron, 
in  the  Circuit  Court  of  the  District  of  Columbia,  for  the  county 
of  Washington. 
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At  November  term,  1833,  there  was  judgment  by  default 
against  LeBarron,  who,  being  in  commitment  at  the  suit  of  other 
creditors,  was  discharged  under  the  insolvent  act  on  the  4th  Mon- 
day of  November,  1834,  as  before  stated. 

At  March  term,  1837,  final  judgment  was  entered  up  against 
LeBarron  for  ^176.35,  with  interest  from  the  11th  of  December, 
1832,  until  paid,  and  $21.01  costs. 

M)\  Dermoit,  cojitra,  for  the  plaintiff,  objected  that  the  plaintiff 
was  not  a  resident  of  the  District  of  Columbia,  at  the  time  of  the 
discharge  of  the  defendant  Le  Barron,  who  was  not  then  con- 
fined at  the  instance  of  the  plaintiff,  but  was  at  large  on  bail. 

The  Act  of  Congress  of  the  6th  of  May,  1822,  [3  Stat,  at 
Large,  682,]  entitled  "  An  Act  for  the  relief  of  certain  insolvent 
debtors,"  has  this  proviso,  "  That  no  discharge  under  this  act,  or 
the  act  to  which  it  is  amendatory,  shall  operate  against  any  cre- 
ditor residing  without  the  limits  of  the  District  of  Columbia, 
except  the  creditor  at  whose  instance  the  debtor  may  be  con- 
fined." 

Mr.  Bradley,  in  reply,  contended  that  the  defendant,  having 
been  arrested,  and  in  the  custody  of  his  bail,  was  thereby  confined 
at  the  instance  of  the  plaintiff,  and  therefore  his  discharge  ope- 
rated against  this  creditor,  as  well  as  against  the  resident  credit- 
ors. 

And  further,  that  the  plaintiff,  by  bringing  suit  in  the  District  of 
Columbia,  has  submitted  himself  to  the  jurisdiction  of  the  laws  in 
force  here,  and  cannot  be  considered  as  residing  out  of  the  limits 
of  the  district,  within  the  meaning  of  the  Act  of  the  6th  of  May, 
1822;  and  upon  this  last  point  he  cited  the  case  of  Clay  v.  Smith, 
3  Peters,  411  ;  Petersdorff  on  Bail,  490,  and  Og-den  v.  Saunders, 
12  Wheat.  364. 

Where  the  principal  would  be  entitled  to  an  immediate  dis- 
charge, if  surrendered,  the  bail  are  entitled  to  relief  by  an  exone- 
retur  without  a  surrender.  Beers  v.  Haughton,  9  Peters,  330, 
355,  358. 

Mr.  Dermoit,  contra,  cited  Harrison  Sf  Slerrelt  v.  Boyd, 
(4  Cranch,  C.  C.  190,)  and  Cook  v.  Fenlon,  (Id.  200,)  in  this 
Court,  at  May  term,  1832. 

Cranch,  C.  J.,  after  stating  the  case,  as  above,  delivered  the 
opinion  of  the  Court,  (Morsell,  J.,  contra.) 

If  Mr.  LeBarron  would  have  been  entitled  to  an  immediate  dis- 
charge if  he  had  been  surrendered,  or,  if  now  surrendered,  would 
be  entitled  to  a  discharge,  the  bail,  according  to  the  case  oi  Beers 
V.  Haughton,  would  be  entitled  to  relief  by  exoneretur.  And  if 
his  discharge  under  the  insolvent  law  in  November,  1834,  ope- 
rated against  the  plaintiff,  the  defendant  Le  Barron  would  now  be 
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entitled  to  an  immediate  discharge  from  imprisonment,  if  surren- 
dered. 

It  is  admitted  that  the  plaintiff  was,  in  faej,  residing  out  of  the 
limits  of  the  District  of  Columbia  at  the  lime  of  Le  Barron's  dis- 
charge under  the  insolvent  law,  so  that  the  discharge  did  not  ope- 
rate against  the  plaintiff,  unless  he  was  "  the  creditor  at  whose 
instance  the  debtor  "  (Le  Barron,)  "  was  confined  ;  "  or,  unless 
the  plaintiff,  by  bringing  his  suit  against  the  debtor,  in  the  District 
of  ColiHTibia,  ceased,  in  law,  to  be  a  creditor  "  residing  without 
the  limits  of  the  District  of  Columbia  ;  "  or  waived  the  benefit 
given  by  the  Act  of  May  6,  1822,  to  non-resident  creditors. 

Three  questions,  therefore,  arise  in  this  case : 

1.  Was  the  plaintiff  "  the  creditor  at  whose  instance  the  debtor 
was  confined  "  at  the  time  of  his  discharge  under  the  insolvent 
law  ? 

2.  Did  the  plaintiff,  by  bringing  his  suit  in  this  district,  cease  in 
law,  to  be  a  creditor  residing  without  the  limits  of  the  District  of 
Columbia  ? 

3.  Did  the  plaintiff,  by  bringing  his  suit  here,  waive  the  benefit 
given  to  non-resident  creditors  by  the  Act  of  May  6,  1822  ? 

Some  cases  have  heretofore  come  before  the  Court,  in  which  this 
subject  has  been  brought  into  view. 

In  the  case  of  Lee  v.  Gamble,  at  December  term,  1828,  (3  Cranch, 
C.  C.  374,)  the  defendant,  at  the  return  of  the  capias  ad  responden- 
dum, was  brought  in  by  the  marshal  and  permitted  to  appear  with- 
out special  bail,  having  been  discharged  under  the  insolvent  act  in 
the  year  1818,  after  the  debt  accrued,  but  before  the  act  of  1822. 

In  Harrison  v.  Gales,  special  bail  of  Gilbert  C.  Russell,  (3 
Cranch,  C.  C.  376,)  at  the  same  term,  the  plaintiff  was  a  citizen  of 
Alabama.  Russell,  the  debtor,  had  been  discharged  under  the  in- 
solvent law  of  Alabama,  and  also  under  that  of  this  district ;  but  at 
the  time  of  his  discharge  here,  he  was  not  confined  at  the  instance 
of  that  creditor.  The  bail  produced  a  copy  of  the  law  of  Alabama 
and  of  the  proceedings  under  it,  and  this  Court  ordered  an  exonere- 
tur  on  the  bail  piece,  on  the  ground  of  the  discharge  in  Alabama. 

In  Farrow  v.  Brown,  special  bail  of  Russell,  at  the  same  term, 
Mr.  Wallach  moved  the  Court  to  discharge  the  bail  upon  the 
ground  that  the  principal  had  been  discharged,  both  by  the  laws 
of  Alabama,  and  of  this  district. 

Mr.  Key,  for  the  plaintiff,  made  various  objections  to  the  dis- 
charge under  the  laws  of  Alabama,  and  to  the  authentication  of 
the  proceedings  ;  and  as  to  the  discharge  in  this  district,  he  con- 
tended that  the  plaintiff  was  not  bound  by  it  because  he  was  a 
person  residing  in  Virginia  at  the  time  of  the  debtor's  discharge, 
and  that  the  debtor  was  not  then  confined  at  his  instance,  having 
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given  special  bail,  and  the  judgment  having  been  rendered  before 
his  discharge. 

Mr.  Wallach  contended,  that  as  the  plaintiff  had  brought  his 
suit  here  he  was  not  within  the  intent  and  spirit  of  the  act,  for 
this  purpose,  to  be  considered  as  a  creditor  residing  without  the 
limits  of  the  district ;  and  cited  Ogden  v.  Saunders,  12  Wheat. 
364. 

Upon  the  first  hearing  of  the  motion,  the  Court,  (Cranch,  C. 
J.,  contrd,)  was  of  opinion  that  the  bail  should  be  discharged. 
Thurston,  J.,  on  the  ground  of  the  discharge  in  Alabama,  and 
MoRSELL,  J.,  because  the  plaintiff  having  obtained  a  judgment  in 
this  Court  against  his  debtor,  was  not  to  be  considered  as  a  credit- 
or residing  without  the  limits  of  the  district.  But  on  the  next  day, 
Mr.  Key  objected  to  the  exoneretur  because  two  of  the  judges 
were  of  opinion  that  the  bail  could  not  be  discharged  by  reason 
of  the  debtor's  discharge  under  the  insolvent  law  of  this  district, 
and  ^vo  were  of  opinion  that  the  record  of  the  discharge  in  Ala- 
bama was  not  sufficiently  authenticated.  The  Court,  therefore, 
agreed  to  consider  the  case  again,  and  requested  the  counsel  to 
furnish  the  Court  with  information  as  to  the  decisions  of  the  courts 
of  Alabama  upon  the  construction  of  the  law  of  that  State. 

At  December  term,  1829,  the  Court  overruled  the  motion  for 
the  exoneretur,  and  awarded  execution  against  the  bail ;  thus,  in 
effect,  deciding,  that  custody  of  the  bail  is  not  confinement ;  and 
that  the  plaintiff,  by  bringing  suit  here,  does  not  cease  to  be  "  a 
creditor  residing  without  the  limits  "  of  this  district. 

The  next  case  upon  this  subject  was  that  of  Harrison  and 
Sterreit  v.  Dan.  Boyd,  at  May  term,  1832,  (4  Cranch,  C.  C.  190.) 
The  defendant  had  been  arrested  on  a  capias  ad  respondendum, 
returnable  to  that  term,  and  had  given  an  appearance  bond  to  the 
marshal.  On  the  7th  of  May,  1832,  the  first  day  of  the  term,  he 
was  discharged  under  the  insolvent  law  of  this  district,  and  Mr. 
R.  S.  Coxe  offered  to  appear  for  him  without  special  bail. 

Mr.  C.  Cox,  for  the  plaintiffs,  objected  that  the  plaintiffs  were 
residing  without  the  limits  of  the  District  of  Columbia  at  the  time 
of  the  discharge,  and  therefore  not  bound  by  it ;  and  cited  Har- 
rison V.  Gales,  special  bail  of  Russell,  and  Farroiv  v.  Broion, 
special  bail  of  Russell,  above  mentioned. 

Mr.  R.  S.  Coxe,  cited  Clai/  v.  Smith,  3  Peters,  411 ;  Og-den  v. 
Saunders,  12  Wheat.  362,  363,  364  ;  and  Shaw  v.  Robbins,  cited 
in  a  note  to  Ogden  v.  Saunders,  in  p.  369  ;  and  contended  that  a 
non-resident  creditor,  by  making  use  of  our  Court  to  compel  pay- 
ment, had  made  himself  a  resident  quoad  hoc,  and  that  the  de- 
fendant having  given  a  bail-bond  to  the  marshal,  was  thereby  in 
confinement  at  the  instance  of  the  plaintiffs. 
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But  the  Court.  (Thruston,  J.,  absent,)  being  divided  in  opinion, 
the  motion  to  appear  without  special  bail  did  not  succeed. 
Cranch,  C.  J.,  being  of  opinion  that  the  plaintiffs,  by  bringing 
suit  here,  had  not  made  themselves  residents  p)'0  hac  vice  ;  and  that 
the  defendant  could  not  be  considered  as  confined  at  the  instance 
of  the  plaintiffs  after  he  had  given  an  appearance  bail-bond  to  the 
marshal,  and  had  been  discharged  from  custody.  Morsell,  J., 
thought  that  by  bringing  suit  here,  the  plaintiffs  were,  for  this  pur- 
pose, to  be  considered  as  not  residing  without  the  limits  of  this 
district. 

The  last  case  on  this  subject  is  Cooke  v.  Fenion,  also  at  May 
term,  1832,  (4  Cranch,  C.  C.  200.) 

Judgment  had  been  rendered  against  the  defendant  on  the  20th 
of  December,  1831,  and  he  was  discharged  under  the  insolvent 
law  of  this  district  in  January,  1832. 

ilfr.  Redin  moved  for  an  exoneretur  of  the  bail,  on  the  ground 
of  Fenton's  discharge,  although  the  plaintiff  was  a  creditor  resid- 
ing without  the  limits  of  the  District  of  Columbia  at  the  time  of 
the  discharge,  and  the  defendant  was  not  then  confined  at  the  in- 
stance of  the  plaintiff,  having  given  special  bail;  and  contended 
that  the  Act  of  May  6,  1822,  restricting  the  operation  of  the  dis- 
charge was  applicable  only  to  non-resident  debtors  ;  the  legisla- 
ture intending  only  to  prevent  debtors  from  the  States  coming 
into  this  district  and  getting  discharged  from  personal  liability  for 
their  debts.  But  the  Court  overruled  the  motion  and  the  bail  was 
not  discharged  ;  thereby,  in  effect,  deciding,  that  the  proviso  of 
the  Act  of  1822  was  applicable  to  resident  as  well  as  non-resi- 
dent debtors  ;  and  that  the  debtor  cannot  be  considered  as  confin- 
ed by  the  plaintiff  after  he  has  given  special  bail  and  been  dis- 
charged from  the  custody  of  the  marshal. 

These  cases,  however,  do  not  seem  to  have  settled  the  law 
definitively  upon  this  subject,  and  the  questions  may  still  be  consi- 
dered as  open  for  argument. 

1.  The  question  then  is,  whether  the  plaintiff  in  this  cause  is  the 
creditor  at  whose  instance  the  debtor  was  confined,  within  the 
meaning  of  the  Act  of  May  6,  1822. 

This  question  may  be  subdivided.  1.  What  sort  of  confine- 
ment does  the  act  contemplate  ?  2.  When  must  the  debtor  be 
confined,  and  how  long  ? 

1st.  It  is  reasonable  to  suppose  that  the  confinement  contem- 
plated by  the  legislature  in  the  Act  of  1822,  Avas  a  confinement 
from  which  the  debtor  could  be  relieved  under  the  insolvent  act ; 
and  which,  by  the  words  of  that  act,  is  "  actual  confinement  in 
jail ;  "  or  according  to  the  construction  which  has  been  given  to 
the  act,  confinement  within  the  prison-bounds.  No  person  is  en- 
titled to  the  benefit  of  the  act,  who  is  at  large  upon  bail. 
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The  discharge,  therefore,  will  not  operate  against  a  non-resident 
creditor  unless  the  debtor  was  confined,  at  the  instance  of  the 
plaintiff,  by  actual  confinement  in  the  jail,  or  in  the  prison-bounds. 

2d.  When  must  the  debtor  be  confined,  and  how  long  ?  The 
first  answer,  which  occurs  to  this  question,  is,  that  the  debtor 
must  be  in  confinement  at  the  time  of  the  discharge  of  the  debtor, 
otherwise  there  would  be  nothing  for  the  order  of  discharge  to 
operate  upon,  in  case  the  plaintiff  should  be  the  only  creditor  ; 
and  if  between  the  day  of  the  application  of  the  debtor  for  the 
benefit  of  the  act,  and  the  day  appointed  for  his  discharge,  his 
creditor  should  discharge  him  from  his  confinement,  the  judge 
would  not  proceed  further  in  the  business,  as  all  further  proceed- 
ing would  be  nugatory.  But  if  the  debtor  should  be  confined  at 
the  instance  of  other  creditors,  and  not  at  the  instance  of  the 
plaintiff,  and  the  judge  should  proceed  to  discharge  the  debtor, 
such  discharge  is,  by  the  Act  of  1822,  prevented  from  operating 
against  the  plaintiff;  because  the  debtor  was  not  confined  at  his 
instance. 

2d.  The  next  question  is,  whether  the  plaintiff,  by  bringing  suit 
in  this  district,  ceased  to  be  a  creditor  residing  without  the  limits 
of  the  District  of  Columbia  ? 

If  Congress,  in  the  Act  of  May  6th,  1822,  [3  Stat,  at  Large, 
682,]  after  providing  that  no  discharge  should  operate  against 
non-resident  creditors,  had  intended  to  except  all  non-resident 
creditors  who  should  bring  their  suits  in  the  district,  they  would 
probably  have  said  so,  and  not  have  limited  their  exception  to  the 
non-resident  creditors  at  whose  instance  the  debtor  should  be 
confined.  They  might  well  say  to  non-resident  creditors,  you 
may  bring  your  suits  against  your  debtors  in  the  District  of  Co- 
lumbia and  their  discharge  under  the  insolvent  law  of  that  dis- 
trict shall  not  operate  against  you,  unless  you  confine  them  ;  but 
if  you  confine  them  they  may  be  discharged  from  your  confine- 
ment, and  such  discharge  shall  operate  against  you  as  well  as 
against  resident  creditors.  And  I  think  Congress  has  in  effect 
said  so,  and  did  not  intend  to  put  all  creditor-plaintiffs  in  our 
courts  on  the  same  footing  as  to  discharges  under  the  insolvent 
act. 

As  to  the  time  of  confinement ;  it  is  not  material  how  long  the 
debtor  has  been  confined  at  the  instance  of  the  plaintiff,  if  he  be 
so  at  the  time  of  his  discharge. 

3d.  The  third  question  is,  whether  plaintiff,  by  bringing  his 
suit  here,  waived  the  benefit  of  the  proviso  of  the  Act  of  May  6lh, 
1822,  in  favor  of  non-resident  creditors  ? 

I  think  he  did  not.  The  act  has  authorized  him  to  bring  suit 
here  against  his  debtor,  without  being  affected  by  his  discharge 
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under  the  Insolvent  Act,  unless  that  discharge  be  from  confine- 
ment at  the  instance  of  the  plaintiff. 

The  case  of  Clai/  v.  Smith,  3  Peters,  411,  has  been  relied  upon 
to  show  that,  by  bringing  suit  in  the  District  of  Cokinnbia,  the 
plaintiff  is  to  be  considered  as  a  resident  creditor.  But  in  that 
case  the  plaintiff  received  a  dividend  of  the  bankrupt's  estate  in 
Louisiana,  and  was,  therefore,  bound  by  his  discharge,  although 
ns  a  citizen  of  Kentucky  he  would  not  have  been  bound  by  it  if  he 
had  not  inade  himself  a  party  to  those  proceedings ;  that  is,  the 
proceedings  under  the  bankrupt  law  of  Louisiana.  That  case, 
therefore,  is  not  applicable  to  the  present,  where  the  rights  of  the 
parties  seem  to  me  to  be  clearly  ascertained  by  the  act  itself. 

In  Ogden  v.  Saunders,  the  extra-territorial  operation  of  a 
discharge  under  a  bankrupt  law  is  denied,  unless  plaintiff  and 
defendant  were  subject  to  the  jurisdiction  of  the  State  under 
whose  laws  the  discharge  was  obtained. 

Upon  the  whole,  I  am  of  opinion  that  inasmuch  as  LeBarron 
was  not,  at  the  time  of  his  discharge,  confined  at  the  instance  of 
these  plaintiffs,  who  were  non-resident  creditors,  he  could  not,  if 
now  surrendered,  avail  himself  of  his  discharge  as  against  them  ; 
and,  therefore,  the  bail  ought  not  to  be  exonerated. 

In  the  case  of  Clarke  v.  Hcmpsione,  at  this  term,  in  which  Mr. 
Giberson  has  moved  to  enter  an  appearance  for  the  defendant 
without  special  bail,  on  the  ground  of  his  discharge  under  the  in- 
solvent act,  the  defendant  had  given  an  appearance  bail-bond  to 
the  marshal,  and  was  not  in  confinement  at  the  instance  of  the 
plaintiff  at  the  time  of  his  discharge.  I  am  of  the  same  opinion, 
and  that  the  defendant  cannot  be  permitted  to  appear  without 
special  bail. 

Thruston,   J.,  concurred.     Morsell,  J.,  dissented. 

INIotion  overruled  in  both  cases. 


Clement  B.   Weston,  Plaintiff  in  Error,  v.  United  States, 
Defendant  in  Error. 

It  is  error  in  the  judge  to  instmct  the  jury  that  certain  facts  constitute  larceny,  unless 
the  animus  furandi  be  expressly  stated  as  one  of  tliose  facts ;  and  unless  the  fact  be 
also  stated  that  the  goods  were  taken  without  the  consent  of  the  owner. 

Error  from  the  Criminal  Court  of  the  District  of  Columbia. 

The  prisoner  was  indicted  for  stealing  twenty-six  silver  coins  of 
the  value  of  fifty  cents  each,  sixteen  silver  coins  of  the  value  of 
twenty-five  cents  each,  and  nine  silver  coins  of  the  value  of  one 
dollar  each,  of  the  goods  and  chattels  of  one  Sophia  Brasey. 
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Upon  the  trial  the  Attorney  for  the  United  States,  prayed  the 
following  instruction,  namely  : 

"  If  the  prisoner  is  believed,  by  the  jury,  to  have  come  into  the 
witness's  house  and  found  her  counting  money  ;  and  that  he  then 
conceived  the  intention  to  obtain  the  money  under  a  fraudulent 
and  false  pretence  of  changing  it  for  her  into  gold,  meaning  at 
the  time  to  appropriate  it  to  himself  under  this  pretence  ;  and  that, 
having  falsely  stated  himself  to  be  a  clerk  in  the  post-office,  of  the 
name  of  Wilson,  he  thereupon,  in  pursuance  of  his  said  inten- 
tion, talked  and  acted,  in  relation  of  the  said  money,  so  as  to  in- 
duce the  witness  to  believe  that  he  had  the  gold  about  him,  and 
would  then  give  her  the  gold  for  the  money ;  and  thereupon  the 
witness  being  so  induced  to  believe  that  the  prisoner  was  about 
to  give  her  gold,  in  exchange  for  her  money,  allowed  him  to  take 
the  money  from  the  tabid  and  put  it  into  his  pocket ;  and  that 
after  he  had  so  taken  it  up  and  put  it  into  his  pocket,  he  said 
he  would  go  and  bring  her  the  gold,  and  was  permitted  by  her 
to  go  away  with  it,  upon  his  promise  to  return  and  bring  her  the 
gold  ;  then  the  taking  up  and  pocketing  the  money,  under  the  cir- 
cumstances of  the  case  above  stated,  if  believed  by  the  jury  to  be 
true,  with  the  intent  and  in  the  manner  above  stated,  is  larceny." 

Whereupon,  the  defendant's  counsel  prayed  the  Court  that  the 
following  addition  be  made  to  said  instruction,  if  given,  namely : 

"But  should  the  jury  believe,  from  the  evidence,  that  the  pro- 
secutrix proposed  to  the  defendant  to  take  the  money  and  get 
gold  for  it,  and  that  he  said  he  would  try  to  do  it,  but  as  gold 
was  hard  to  be  got,  or  words  to  that  effect,  he  did  not  know  if  he 
could,  and  that  said  money  was  delivered  to  him  for  that  purpose, 
with  the  consent  of  the  prosecutrix,  notwithstanding  the  defendant 
may  not  have  returned  the  money  so  proposed  to  be  changed,  it 
is  not  larceny,  and  the  defendant  is  entitled  to  a  verdict  of  acquit- 
tal." 

The  instruction,  with  the  addition,  as  prayed,  was  given  by 
the  judge,  and  the  defendant's  counsel  took  a  bill  of  exceptions, 
upon  which  the  cause  was  brought  up  to  this  Court  by  writ  of 
error. 

Two  objections  were  made  to  the  instruction  granted  at  the 
prayer  of  the  District  Attorney. 

1.  That  it  does  not  require  the  jury  to  find  that  the  money  was 
taken  animo  furandi,  or  feloniously. 

2.  That  the  facts  stated  in  the  prayer,  do  not  show  that  the 
taking  was  without  the  consent  of  the  owner  of  the  money,  or,  as 
the  books  say,  "invito  domino" 

Mr.  R.  J.  Brent  and  Mr.   Carlisle,  for  the  defendant,  cited 
2  Russell,  93,  107,  108,  109,  110,  112,  114,  117,  122,  135,  187; 
VOL.  V.  '  42 
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Roscoe,  487,  491 ;  Rex  v.  Walsh,  4  Taunt.  281 ;  Dane's  Ab.  164, 
187  ;  Pei'Vs  case,  in  ihis  Court,  at  March  term,  1838 ;  Rex  v. 
Pratley,  5  Carr.  &  Payne,  533  ;  Six  Carpenters^  case,  8  Coke,  290  ; 

1  Russell,  C.  M.  52 ;  'Young-  v.  Rex,  3  T.  R.  98. 

31r.  Key,  for  the  United  Slates,  contra,  cited  2  Russell,  118,  &c. ; 

2  Cliit.  Bl.  108,  note.  See,  also,  2  Russell,  113 ;  Phineas  Adavis's 
case. 

Cranch,  C.  J.,  after  stating  the  case,  delivered  the  opinion  of 
the  Court,  (Thruston,  J.,  dissenting.) 

The  facts  stated  in  a  bill  of  exceptions  are  to  be  considered  by 
the  Court  exactly  as  if  they  had  been  found  in  a  special  verdict ; 
for  the  Court  tells  the  jury  what  the  law  is  upon  the  facts  to  be 
found  by  them  ;  and  the  only  difference  is,  that  if  a  special  ver- 
diet  be  found,  the  Court  decides  the  law  after  the  facts  are  ascer- 
tained by  the  jury;  and  in  giving  an  instruction  at  the  trial,  the 
Court  decides  the  law  before  the  facts  are  found.  And  the  Court, 
in  giving  an  instruction,  can  no  more  infer  any  fact  not  expressly 
slated  in  the  prayer,  than  they  can  infer  any  fact  not  expressly 
found  in  a  special  verdict. 

X  court  cannot  instruct  a  jury  that  certain  facts  constitute  a 
certain  offence,  unless  every  essential  fact  necessary  to  constitute 
the  offence  be  included  in  the  statement.  And  every  instruction 
given  to  the  jury  upon  an  hypothetical  statement  of  facts,  must  be 
as  slriclly  justified  by  the  hypothesis,  as  an  opinion  given  upon  a 
special  verdict  must  be  by  the  facts  found  by  the  jury;  and  in 
neither  case  can  the  court  infer  any  fact  from  the  facts  stated, 
or  found.  Every  fact  to  be  inferred  from  facts  stated,  must  be 
expressly  found  or  stated. 

There  is  no  definition  of  larceny,  to  be  found  in  the  books, 
which  does  not  include  the  fact  of  a  felonious  intent,  or  the  animus 
fnrandi,  as  an  ingredient  necessary  to  constitute  the  offence.  No 
other  intent  can  be  substituted.  An  "  intention  to  obtain  money 
under  a  fraudulent  and  false  pretence,"  "  meaning  at  the  lime  to 
appropriate  it  to  himself  under  this  pretence,"  is  evidence  from 
which  the  jury  may,  when  connected  with  other  circumstances, 
infer  the  animus  furandi,  but  it  is  not  the  animus  fnrandi  itself. 
There  may  be  a  fraudulent  intent  to  obtain  money,  which  may 
not  be  a  felonious  intent.  So  there  may  be  a  taking  of  money 
by  a  man,  with  intention  to  obtain  it  under  a  fraudulent  and  false 
pretence,  and  to  appropriate  it  to  himself  under  that  pretence, 
which  might  not  be  a  felonious  taking,  or  a  taking  ani  mo  furandi. 
An  instruction  that  such  a  case  is  larceny,  without  finding  the 
felonious  intent,  or  the  intent  to  steal,  is  not  perfectly  correct  in 
law. 

There  is  a  great  difference  between  an  instruction  to  the  jury. 
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and  a  demurrer  to  evidence.  In  the  latter  case  the  question  is, 
whether  the  evidence,  with  the  aid  of  all  the  inferences  which  the 
jury  may  lawfully  make  from  the  facts  proved,  is  sufficient  to  jus- 
tify the  jury  in  finding  the  defendant  guilty.  The  same  question 
arises  upon  a  motion  for  a  new  trial  on  the  ground  that  the  ver- 
dict is  against  evidence. 

In  such  cases,  the  judges  have  been  in  the  habit  of  saying  that 
such  and  such  facts  amount  to  larceny;  when  it  is  evidently  their 
meaning,  that  the  convictions  were  right,  that  is,  justified  by  the 
evidence ;  or,  in  other  words,  that  the  evidence  was  sufficient  to 
justify  the  jury  in  convicting  the  prisoner,  because  it  justified  them 
in  finding  the  animus  furandi. 

It  is  in  this  way  that  all  the  English  cases  which  have  been  so 
profusely  cited,  came  before  the  courts.  In  all  of  them  the  ques- 
tion was,  whether  the  jury  could  in  law,  find  the  prisoner  guilty, 
upon  the  evidence  stated  as  in  a  demurrer  to  evidence  ;  and,  of 
course,  leaving  the  jury  to  draw  all  the  inferences  which  they 
could  lawfully  draw  from  the  facts  given  in  evidence ;  and  in 
almost  every  one  of  them  the  jury  was  left  to  find  the  felonious 
intent. 

Not  one  of  them  was  upon  a  bill  of  exceptions  taken  to  an 
instruction  to  the  jury  by  the  court  upon  an  hypothetical  stale  of 
facts.  In  some  of  them  the  judges  were  of  opinion  that  the  facts 
stated  justified  the  jury  in  finding  the  felonious  intent,  and,  conse- 
quently, in  finding  the  prisoners  guilty. 

The  English  cases,  therefore,  do  not  apply  to  this  part  of  the 
case  now  before  this  Court ;  which  is  not  upon  a  demurrer  to  the 
evidence,  nor  on  a  motion  for  a  new  trial ;  but  is  upon  a  bill  of 
exceptions  to  an  instruction  given  by  the  judge,  that  certain  facts, 
per  se,  are  larceny,  without  finding  a  felonious  intent,  or  the  ani- 
mus furandi ;  instead  of  instructing  the  jury  that  the  facts  stated 
were  evidence  from  which  the  jury  might  infer  that  the  original 
taking  of  the  money  by  the  prisoner  was  with  the  felonious  intent 
to  steal  it,  and  that  if  they  should  so  find,  they  might  find  him 
guilty  of  larceny,  as  charged  in  the  indictment. 

Upon  this  bill  of  exceptions,  the  question  is  not  whether  the 
evidence  was  sufficient  to  justify  the  general  verdict  of  guilty.  If 
such  were  the  question,  I  should  think  there  was  no  error  as  to 
that  part  of  the  instruction  to  which  the  defendant  has  excepted, 
for  which  we  could  reverse  the  judgment.  But  as  the  judge  did 
not  make  it  a  condition  of  the  instruction  that  the  jury  should  find 
the  felonious  intent,  or  the  animus  furatidi,  we  think  there  is  error, 
in  the  instruction,  for  which  the  judgment  should  be  reversed  and 
a  venire  de  novo  awarded. 

2.  The  second  objection  to  the  instruction  is,  that  the  facts 
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Stated  in  that  part  of  it  to  which  the  defendant  excepted,  do  not 
show  that  the  taking  of  the  money  was  without  the  consent  of  the 
owner. 

Before  the  jndge  could  correctly  instruct  the  jury  that  the  case 
stated  constituted  larceny,  we  think  he  should  have  inserted  a 
condition  that  the  jury  should  jEind  from  the  evidence  that  the  de- 
fendant took  the  money  without  the  consent  of  the  owner.  The 
finding  of  facts  from  which  that  inference  might  be  drawn,  is  not 
a  sufficient  finding  to  constitute  the  case  staled,  po'  se,  larceny. 

Judgment  reversed,  and  venire  de  novo  awarded. 


James  Moody  Vaughan  and   others  v.  Henry  Northop,  adminis- 
trator of  James  Moody  and  others. 

An  administrator  appointed  in  Kentucky,  who  has  received,  in  the  District  of  Colum- 
bia, money  belonging  to  the  estate  of  his  intestate,  cannot  by  a  bill  in  equity  be 
compelled  to  account  for  and  distribute  the  same  to  the  next  of  kin,  citizens  of,  and 
residing  in  Virginia,  although  the  administrator  should  be  found  in  the  District  of 
Columbia. 

Qufvrc,  whether  a  foreign  administrator  can  be  sued,  as  such,  and  held  to  account  in 
the  District  of  Columbia,  for  assets  there  received. 

The  bill  in  equity  in  this  cause,  stated  that  the  plaintiffs,  all  of 
Virginia,  are  the  lawful  and  only  children  of  Catharine  Moody, 
deceased,  who  intermarried  with  their  father,  and  who  was  the 
only  child,  next  of  kin,  and  heir  of  James  Moody,  who,  in  1802, 
died  intestate  in  Fayette  county  in  Kentucky ;  and  that  the  plain- 
tiffs are  his  only  next  of  kin  and  legal  heirs  and  distributees,  and 
that  he  left  no  widow.  That  the  defendant  Henry  Northop,  ob- 
tained letters  of  administration  of  his  estate  in  Kentucky,  an^  re- 
ceived assets  more  than  sufficient  to  pay  all  his  debts  and  funeral 
expenses,  &c.  and  particularly,  that  he  received,  in  the  District  of 
Columbia,  at  least  $5,200  from  the  United  States,  under  the  Act 
of  Congress  of  July  5,  1882,  (4  Stat,  at  Large,  563,)  for  military 
services  of  the  said  James  Moody,  in  the  Revolutionary  War,  in 
the  naval  or  military  service  of  the  State  of  Virginia,  and  that  the 
plaintiffs,  by  the  said  Act  of  Congress,  are  entitled  to  receive  the 
same,  as  next  of  kin  to  the  said  James  Moody,  but  the  said  de- 
fendant Northop  refuses  to  account  to  the  plaintiffs  for  the  same  ; 
and  confederating  with  Benjamin  Moody,  and  twenty-one  others, 
defendants,  (naming  them,)  all  of  Kentucky,  and  two  of  Maryland, 
(also  naming  them,)  denies  that  the  plaintiffs  are,  but  affirms  that 
the  defendants,  (except  Northop,)  are  the  next  of  kin  of  the  said 
James  Moody,  and  that  he  has  accounted  with  them  therefor,  and 
the  plaintiffs  charge  that  the  claim  of  the  defendants  is  fraudulent 
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and  against  conscience,  and  pray  that  an  account  may  be  taken  of 
the  personal  estate  of  the  said  James  Moody,  which  came,  or 
ought  to  have  come  to  the  hands  and  possession  of  the  defendant 
Northop,  as  administrator,  and  of  the  debts,  funeral  expenses,  &:c. 
and  that  the  residue,  after  paying  all  legal  charges  and  just 
debts,  may  be  ascertained  and  distributed  among  all  the  plaintiffs 
as  next  of  kin  of  the  said  intestate. 

The  defendant  Northop,  in  his  answer,  excepts  to  the  jurisdic- 
tion of  the  Court,  and  prays  that  his  exception  may  avail  him  as 
if  he  had  demurred  to  the  same  ;  and  the  cause  was  heard  as 
upon  demurrer,  and  argued  by  Mr.  R.  S.  Coxe,  for  the  defend- 
ant, and  Mr.  R.  J.  Brent,  for  the  plaintiffs.  Mr.  Coxe,  for  the 
defendant,  contended  that  a  foreign  administrator  cannot  be  com- 
pelled to  account  here.  Neither  the  laws  of  Kentucky,  nor 
the  laws  of  the  District  of  Columbia,  can  be  carried  into  effect 
here,  against  a  Kentucky  administrator.  He  has  given  his  bond 
10  account  there,  and  there  only.  The  Act  of  Congress  of  the 
24th  June,  1812,  §  11,  (2  Stat,  at  Large,  755,)  which  enables  ad- 
ministrators appointed  in  the  States  and  territories  of  the  United 
States  to  sue  here,  does  not  oblige  foreign  administrators  to 
account  here ;  and  no  suit  can  be  maintained  against  them  here 
as  administrators.  Chancellor  Kent  has  decided  that  the  courts 
of  New  York  cannot  hold  jurisdiction  against  a  foreign  executor  or 
administrator.  Morsell  v.  Dickey,  1  Johns.  Ch.  R.  153 ;  DoolitUe 
V,  Leiois,  7  Johns.  Ch.  R.  45  ;  Sears  v.  Femvick,  1  Cranch,  259 ; 
Champlin  v.  Tilleij,  3  Day,  303  ;  Story's  Conflict  of  Laws,  422, 
§  513,  514. 

Mr.  R.  J.  Brent,  for  the  plaintiffs.  The  administrator  is  liable 
in  Kentucky,  for  assets  received  there  only.  He  is  liable  to 
account  here  for  assets  received  here.  Bryan  v.  McGee,  adniini:*- 
trator,  Coxe,  Dig.  16,  §  54 ;  S.  C,  2  Wash.  C.  C.  R.  337  ;  Penn 
v.  Lord  Baltimore,  referred  to  in  Lee  v.  Carroll,  3  Gill.  &  John- 
son, 509  ;  Freeman  v.  Fairlee,  3  Meriv.  24,  45  ;  8  Com.  Dig  ; 
Sanderlands  v.  Hinnis,  3  Simon,  263 ;  Story's  Conflict  of  Laws, 
515  ;  Story's  Equity,  505,  507  ;  4  Ves.  73. 

A  trustee  is  liable  to  account  wherever  found.  Massie  v.  Watts, 
6  Cranch,  148. 

The  Act  of  Congress  of  the  27th  of  February,  1801,  [2  Stat,  at 
Large,  103,]  gives  this  Court  jurisdiction  in  all  cases  where  either 
of  the  parties  is  found  here. 

Mr.  Coxe,  in  reply.  This  Court  has  not  jurisdiction  of  every 
case  in  which  one  of  the  parties  is  found  here;  but  it  is  necessary 
to  the  jurisdiction  of  this  Court,  that  one  of  the  parties  should  be 
found  here.  It  is  a  limitation,  not  an  extension  of  the  jiirisdic- 
lion.  The  India  cases  do  not  apply.  Where  there  are  bona  nota- 
42* 
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bilia  in  divers  diocesses,  adminislration  must  be  obtained  fronfi 
the  provincial  prerogative  court,  but  they  are  all  under  one  alle- 
giance, and  one  jurisdiction.  Godolohin,  71 ;  Trecothick  v.  Austin^ 
4  Mason,  32. 

The  money  must  be  remitted  to  Kentucky,  to  be  administered 
there.  Pi'alt  v.  Northam,  5  Mason,  103,  104  ;  Harvey  v.  Rich- 
ards, 1  Mason,  381. 

The  Court,  (nem.  con.)  was  of  opinion,  that  as  the  defendant's 
intestate  died  in  Kentucky,  and  the  defendant's  letters  of  adminis- 
lration were  granted  in  Kentucky ;  as  the  complainants  resided 
in  Virginia,  and  all  the  defendants  in  Kentucky,  this  Court  had 
not,  or  if  it  had,  ought  not  to  assume  jurisdiction  in  this  case, 
although  the  administrator  received  the  money  here  in  1833,  and 
was  found  here  in  1837. 

Bill  dismissed  with  costs. 


RoBBiNS  &  McKnight  v.  Ufton. 

In  a  question  of  bail,  the  Court  will  not  take  into  consideration  a  sct-ofF  claimed  by 
the  defendant.  In  a  suit  upon  protested  bills  of  exchange,  the  Court  will  not  re- 
quire an  affidavit  of  the  amount  due  npon  the  bills,  in  order  to  hold  the  defendant 
to  special  bail. 

It  seems  to  be  no  objection  to  bail,  that  he  is  indorscr  of  the  paper  upon  which  the 
suit  is  brought. 

Assumpsit  upon  protested  bills  of  exchange  drawn  by  the 
defendant. 

Mr.  Bradley,  for  the  defendant,  offered  to  show  a  set-off,  by 
way  of  mitigating  the  amount  for  which  the  bail  should  justify. 

The  Court,  (we??i.  con.)  refused  to  consider  the  set-off. 

3Ir.  Bradley  then  contended,  that  the  plaintiff  must  make  affi- 
davit of  the  amount  due  upon  the  protested  bills. 

The  Court  and  bar  said  that  it  was  never  required  by  the 
practice  of  this  Court. 

Mr.  Bradley  contended  that  it  was  no  objection  to  bail,  that 
he  was  indorser  upon  the  bills,  and  cited  Petersdorf  on  Bail,  281. 

To  this  the  Court  seemed  to  assent. 


Corporation  of  Washington,  Appellant,  v.  John  Lynch,  Appellee. 

The  Corporation  of  Washington,  under  its  authority  to  prevent  nuisances,  may  pro- 
hiljit  the  keeping  of  a  dog  in  the  city  without  a  license,  and  may  require  money  to 
be  paid  for  the  license. 
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A  warrant  is  too  vague  and  uncertain  -which  chari;es  that  the  defendant  "  did  on  or 
about  tlie  20th  of  .Fuly  inst.,  own,  liarbor,  or  keep  a  female  of  tlie  dog  Icind  in 
Washington  City,  in  the  county  aforesaid,  without  having  a  license  therefor,  con- 
trary to  the  act  or  acts  of  the  mayor,  ticc.  on  that  subject  made  and  provided. 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  who  non- 
'pros'd  the  corporation,  upon  a  warrant  for  a  penalty  of  $20,  "  for 
that  he,  the  said  John  Lynch,  did,  on  or  about  the  20th  of  July 
instant,  own,  harbor,  or  keep  a  female  of  the  dog  kind  in  Wash- 
ington City,  in  the  county  aforesaid,  without  having  a  license 
therefor,  contrary  to  the  act  or  acts  of  the  said  mayor,  &c.,  on 
that  subject  made  and  provided." 

This  prosecution  is  supposed  to  have  been  founded  npon  the 
by-law  of  the  Corporation  of  Washington,  approved  April  1, 
1820,  entitled  "  An  Act  imposing  an  annual  tax  on  dogs,  and  for 
other  purposes,  and  repealing  all  other  acts  on  that  subject ;  "  by 
the  first  section  of  which  it  is  enacted,  "  that  a  tax  shall  be  levied 
and  collected,  of  one  dollar  each  per  annum,  on  all  male  animals 
of  the  dog  kind  ;  and  of  five  dollars  each,  per  annum,  on  all 
female  anitTials  of  the  dog  kind,  to  be  paid  by  the  owners  thereof, 
respectively,  into  the  hands  of  the  register  for  the  use  of  the 
corporation." 

And  by  the  second  section  it  is  enacted,  "  that  it  shall  be  the 
duty  of  every  person  residing  in  the  city  of  Washington,  and 
owning  or  possessing  any  animal  of  the  dog  kind,  to  enter  such 
with  the  register,  on  or  before  the  first  day  of  January,  annually, 
and  to  pay  the  tax  hereby  imposed  ;  and  it  shall  be  the  duty  of 
the  register  to  make  regular  entries,  describing  the  dog  or  dogs 
so  entered,  and  to  give  a  license  to  such  person  or  persons,  on 
payment  of  the  tax  ;  which  license  shall  authorize  him,  her,  or 
them,  to  keep  such  dog  or  dogs  until  the  first  day  of  January  in 
the  ensuing  year  ;  and  any  person  or  persons  who  shall  own,  pos- 
sess, harbor,  or  conceal  any  animal  of  the  dog  kind  within  the 
city,  and  shall  fail  to  pay  the  tax  and  obtain  the  license  as  afore^ 
said,  shall,  for  every  such  neglect  or  offence,  forfeit  and  pay  the 
sum  of  five  dollars,"  (not  twenty  dollars,  as  stated  in  the  warrant.) 

Mr.  Carlisle,  for  the  appellee,  contended  that  the  corporation 
has  no  power  to  tax  dogs,  because  they  are  not  property,  as  this 
Court  has  decided  in  the  case  of  at  and 

as  the  judge  of  the  Criminal  Court  also  decided,  at  the  last  term  of 
that  court  in  this  county.  By  the  charter  of  1820,  the  corporation 
has  power  only  "  to  lay  and  collect  taxes  upon  the  real  and  per- 
sonal property  "  within  the  city.  It  is  true  that  it  has  power  to 
"  prevent  and  remove  nuisances,"  but  not  to  license  them.  Dogs 
are  not  in  the  list  of  things  which,  by  the  charter,  the  corporation 
may  "  license,  tax,  and  regulate." 
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The  corporation  has  no  power  to  require  a  penalty  for  not  pay- 
ing the  tax ;  they  have  only  power  to  lay  and  collect  the  tax. 

But  there  must  be  a  judgment  of  conviction  before  they  can 
recover  the  penalty,  and  the  conviction  must  be  averred  in  the 
warrant  to  recover  the  debt. 

Mr.  Bradley,  contra.  Under  the  power  to  prevent  nuisances, 
the  corporation  has  a  right  to  prevent,  or  restrain,  or  regulate  the 
keeping  of  dogs  in  the  city  ;  for,  although  the  keeping  of  a  single 
dog  may  not,  of  itself,  be  a  nuisance,  yet  the  number  kept  may 
altogether  amount  to  a  nuisance  ;  to  prevent  which,  the  corpora- 
tion may  impose  upon  the  keepers  such  terms  and  conditions, 
that  few  would  be  disposed  to  keep  them ;  by  which  means  the 
nuisance  may  be  prevented,  while,  at  the  same  time,  the  corpo- 
ration may  obtain  some  revenue  from  the  sale  of  the  licenses. 

The  Court  [nem.  con.)  was  of  opinion,  that  under  the  power  to 
prevent  nuisances,  the  corporation  had  power  to  limit  the  number 
of  dogs  by  requiring  the  owners  to  obtain  license  by  payment  of 
a  tax.  But  the  warrant  being  too  vague  and  uncertain,  the  judg- 
ment was  affirmed  with  costs. 


Corporation  of  Washington  v.  Peter  Casanave. 

A  keeper  of  a  wood-yard  in  Washington  is  a  retailer,  within  the  meaning  of  that 
clause  in  the  charter  which  authorizes  the  corporation  "  to  provide  for  licensing, 
taxing,  and  regulating  auctions,  retailers,  ordinaries,  and  taverns,  hackney  car- 
riages," &c. 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  rendered 
against  the  Corporation  of  Washington  upon  a  warrant  for  the 
penalty  of  ^50,  "  for  that  he  the  said  Peter  Casanave  did,  on  the 
2d  day  of  September,  1833,  keep  a  wood  and  coal-yard  in  the 
said  city  of  Washington,  to  sell  and  barter  firewood  and  coal, 
and  did  sell  and  barter  firewood  and  coal,  at  retail,  in  the  said 
city,  without  first  obtaining  a  license  so  to  do,  contrary  to  the  act 
or  acts  of  the  said  mayor,  &c.,  on  that  subject  made  and  pro- 
vided." 

This  prosecution  was  founded  on  the  by-law  of  the  28lh  of  July, 
1831,  entitled  "  An  Act  to  provide  a  revenue  for  the  canal  fund," 
by  which  it  is  enacted,  "  that  from  and  after  the  1st  day  of 
August  next,  it  shall  not  be  lawful  for  any  person  or  persons  to 
sell  or  barter  lumber,  firewood,  or  coal ;  to  sell  or  barter  bricks  ; 
to  sell  or  barter  porter,  ale,  or  beer;  to  keep  a  livery-stable;  or 
to  trade  or  traffic  in  slaves,  within  the  limits  of  this  corporation, 
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without  first  obtaining  a  license  therefor,  as  hereinafter  provided 
for,  from  the  mayor,  (who  is  hereby  authorized  to  issue  thesame, 
to  be  and  remain  in  force  for  one  year;  )  for  each  of  which  the 
following  taxes  shall  be  paid  at  the  time  of  taking  out  the  same, 
to  wit:  For  a  license  to  keep  a  lumber-yard,  and  to  sell  and  bar- 
ter firewood,  $40.  For  a  license  to  keep  a  wood-yard,  and  to 
sell  and  barter  firewood,  $20.  For  a  license  to  keep  a  coal-yard, 
and  to  sell  and  barter  coal,  $15.  For  a  license  to  keep  a  brick- 
yard, and  to  sell  and  barter  bricks,  ^30.  For  a  license  to  keep  a 
wood  and  lumber-yard,  to  sell  and  barter  firewood  and  lumber, 
^'50.  For  a  license  to  keep  a  wood  and  coal-yard,  to  sell  and 
barter  firewood  and  coal,  $40.  For  a  license  to  keep  a  lumber, 
wood,  and  coal-yard,  to  sell  and  barter  lumber,  firewood,  and 
coal,  $60.  For  a  license  to  sell  or  barter  porter,  ale,  and  beer, 
brewed  within  the  District  of  Columbia,  in  quantities  not  less  than 
one  barrel,  or  thirty-one  and  an  half  gallons,  $50 ;  and  for  a 
license  to  sell  or  barter  porter,  ale,  and  beer,  not  brewed  in  the 
District  of  Columbia,  in  addition  to  any  other  license  obtained 
from  this  corporation,  $25.  For  a  license  to  keep  a  livery-stable, 
$20.  For  a  license  to  trade  or  traffic  in  slaves  for  profit,  whether 
as  agent  or  otherwise,  $400.  And  every  person  who  shall  sell  or 
barter  at  retail,  trade,  traffic,  or  keep,  as  aforesaid,  without  first 
obtaining  a  license  therefor,  shall  forfeit  and  pay  for  each  and 
every  oft'ence,  a  sum  of  not  less  than  $20,  nor  more  than  $50,  to 
be  recovered  and  disposed  of  as  other  fines  are." 

3Ir.  Hoban,  for  the  defendant,  (the  appellee,)  contended  that 
the  corporation  had  no  power,  under  their  charter,  to  tax  any 
thing  but  property  ;  not  mere  trades  or  professions,  which  could 
not  be  assessed  ;  and  the  taxes  of  which  would  be  subject  to  no 
limit.  That  such  taxes  are  derogatory  to  common  right,  and 
inconsistent  with  the  general  law  of  the  land.  That  the  by-law 
does  not  profess  to  be  passed  under  the  power  to  license  retailers, 
for  it  a  fleets  wholesale  dealers  as  well  as  retailers;  and  a  man 
who  should  sell  wood  or  coal  by  wholesale,  would  be  as  much 
liable  to  the  penalty,  as  one  who  should  sell  firewood  by  the  foot, 
and  coal  by  the  peck.  The  keeper  of  a  livery-stable  cannot,  in 
any  sense  of  the  word,  be  called  a  retailer  ;  so  the  tralficker  in 
slaves,  who  collects  them  individually  or  in  small  numbers,  and 
sells  them  by  cargo,  cannot  be  called  a  retailer,  and  yet  he 
would  be  liable  to  tlie  penally  of  the  by-law.  The  same  observa- 
tion applies  lo  the  licenses  granted  under  the  by-law  of  the  28th 
of  October,  1831,  to  confectioners,  and  the  venders  of  hats,  boots, 
and  shoes,  hardware,  perlumery,  medicines,  jewelry,  and  watches, 
dry  goods,  and  china,  glass,  and  crockery  ware,  the  penalty  is  not 
for  retailing,  but  for  selling,  whether  by  wholesale  or  retail.     He 
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also  contended  that  ihe  word  "  retailers  "  in  the  charter,  applied 
only  to  retailers  of  spirituous  liquors. 

Mr.  Bradley^  contra,  contended  that  the  corporation  derived 
their  power  to  tax  the  keeper  of  a  wood-yard,  from  their  power 
"  to  provide  for  the  inspection  of  lumber  and  other  building  ma- 
terials, and  for  the  appointment  of  inspectors,"  and  "  to  provide 
for  the  appointment  of  appraisers  and  measurers  of  builders'  work 
and  materials,  and  also  of  wood,  coal,  grain,  and  lumber,"  con- 
tained in  the  7th  and  8th  sections  of  the  charter  of  1820 ;  for  the 
corporation  cannot  exercise  their  power  of  inspection  and  control 
over  these  matters  without  the  power  of  granting  licenses.  He 
also  contended  that  the  keeper  of  a  woodyard  is  a  "  retailer,"  and 
as  such,  liable  to  be  taxed  and  regulated. 

The  Court  being  of  that  opinion,  reversed  the  judgment  of 
the  justice  of  the  peace,  and  rendered  judgment  for  the  lowest 
penalty,  viz.,  $20. 

Cranch,  C.  J.,  dissented,  and  repeated  the  substance  of  his 
opinion  before  given  in  the  cases  of  Carey,  in  November,  1836, 
{ante,  13,)  and  of  Barber,  in  August,  1837,  {ante,  157.) 


Susan  Decatur  v.  David  Young. 

In  an  affidavit  to  obtain  an  attachment  under  the  Maryland  Act  of  1795,  c.  56,  it 
is  not  necessary  to  state  the  plaintiff  to  be  a  citizen  of  the  county  of  Washington, 
D.  C. 

Mr.  Morfit,  as  amicus  curia;,  moved  the  Court  to  quash  the 
attachment,  which  had  been  issued  under  the  Maryland  Act  of 
1795,  ch.  56,  because  the  affidavit,  upon  which  the  attachment 
was  awarded,  did  not  state  that  the  plaintiff  was  a  citizen  of  the 
county  of  Washington,  although  she  was  stated  to  be  a  citizen  of 
the  District  of  Columbia.  The  law  is  only  in  force  in  this  county, 
and  the  plaintiff  must  be  either  a  citizen  of  this  county  or  of  one 
of  the  States  of  the  Union  ;  but  as  the  affidavit  only  states  that  she 
was  a  citizen  of  the  District  of  Columbia,  she  may  be  a  citizen 
of  the  county  of  Alexandria,  in  which  case  she  would  not  be  en- 
titled to  the  remedy  under  the  statute,  the  words  of  which  are  that 
"  if  any  person  whatsoever,  not  being  a  citizen  of  this  State,  and 
not  residing  therein,  shall  or  may  be  indebted  unto  a  citizen  of 
this  State,  or  of  any  other  of  the  United  States,"  "  such  creditor 
may"  apply  to  a  judge,  &c. ,  and  obtain  a  warrant  to  the  clerk  of 
the  Court  to  issue  an  attachment,  &c. 

A  citizen  of  Alexandria,  cannot  be  said  to  be  a  citizen  "  of  this 
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State,  or  of  any  other  of  the  United  Slates."  The  words,  "  this 
State,"  in  order  to  make  the  law  applicable  to  this  part  of  the 
State  which  was  ceded  by  Maryland,  must  be  construed  to  mean 
this  county.  Mr.  Morfit  cited  Mandeville  v.  Garret,  6  Har.  & 
Johns.  497,  and  Yerby  v.  Lackland,  5  Id.  416. 

The  Court  stopped  Mr.  Marbury,  in  reply,  and  overruled  the 
motion,  nem.  con. 


Thomas  Hard  v.  James  W.  Stone  and  John  H.  Suttle. 

It  is  not  necessary,  in  order  to  obtain  an  attachment  under  the  Maryland  Act  of  1795, 
c.  56,  that  the  instrument  of  writing  produced  to  the  magistrate,  granting  the  war- 
rant for  the  attachment,  as  the  instrument  by  which  the  debtor  is  indebted,  should, 
upon  its  face,  show  a  complete  cause  of  action ;  nor  is  it  necessary  that  the  affidavit 
should  state  the  plaintiff  to  be  a  citizen  of  the  United  States ;  it  is  sufficient  if  the 
magistrate,  granting  the  warrant,  states  that  the  plaintiff  is  a  citizen  of  one  of  the 
States. 

It  is  not  sufficient  ground  for  quashing  the  attachment,  that  the  copy  of  the  short 
note  sent  with  the  writ,  has,  by  mistake  of  the  clerk,  the  word  "  cash,"  instead  of  the 
word  "  each." 

The  Circuit  Court  of  the  District  of  Columbia  has  jurisdiction  of  an  attachment 
issued  by  warrant  of  a  justice  of  the  peace. 

Attachment  under  the  Maryland  Act  of  1795,  c.  66. 
Mr.  R.  J.  Brent  moved  to  quash  the  attachment,  because, 

1.  The  instrument  of  writing  produced  to  the  magistrate  who 
granted  the  warrant  for  the  attachment,  as  the  instrument  by 
which  the  defendants  were  indebted,  and  which  was  a  covenant 
under  seal  to  pay  for  the  hire  of  certain  slaves,  in  a  certain  event, 
did  not  show,  upon  its  face,  that  the  defendants  were  indebted  as 
stated  in  the  plaintiff's  affidavit.  The  cause  of  action  would  not 
be  complete  without  additional  evidence. 

2.  That  the  copy  of  the  short  note  of  the  cause  of  action,  sent 
out  with  the  attachment,  to  be  set  up  at  the  court-house  door,  has, 
by  mistake  of  the  clerk,  the  word  "  cash,"  instead  of  the  word 
"each." 

3.  That  the  plaintiff's  affidavit  does  not  state  that  he  was  a  citi- 
zen of  the  United  States.  It  is  only  stated  by  the  justice  who 
issued  the  warrant  for  the  attachment. 

4.  That  this  Court  has  no  jurisdiction  of  an  attachment  issued 
by  the  warrant  of  a  justice  of  the  peace  ;  because,  by  the  Act  of 
Congress  of  the  3d  of  May,  1802,  [2  Stat,  at  Large,  193,]  this 
Court  only  has  power  "  to  proceed  in  all  common-law  and  chan- 
cery causes,  which  now  are  or  hereafter  shall  be  instituted  before 
it,  in  which  either  of  the  parties  reside  out  of  the  said  territory,  in 
the  same  way  that  non-residents  are  proceeded  against  in  the 
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general  court,  or  in  the  Supreme  Court  of  Chancery  in  the  State 
of  Maryland,"  and  that  the  General  Court  of  Maryland  had  no 
jurisdiction  of  attachments  issued  by  Avarrants  from  justices  of  the 
peace.  Those  justices  could  only  issue  their  warrants  to  the  clerks 
of  the  county  courts,  not  to  the  clerk  of  the  general  court.  Sniilh 
V.  Greenleaf,  4  Har.  &  McHenry,  162,  291. 

Mr.  Bradley,  contra.  The  act  does  not  require  the  plaintilTto 
swear  ihat'he  is  a  citizen  of  the  United  States ;  it  is  sulFicient  if 
he  is  so  in  fact. 

It  is  not  necessary  that  the  instrument  of  writing  upon  which 
the  action  is  founded  should,  of  itself,  show  upon  its  face  a  com- 
plete cause  of  action.  The  plaintiffs  afiidavit  is  positive  as  to  the 
amount  due,  and  what  is  necessary,  in  addition  to  the  instrument 
of  writing,  may  be  supplied  by  parol  evidence.  The  mistake  of 
the  clerk  in  copying  the  short  note  may  be,  at  any  time,  cor- 
rected. 

Independent  of  the  Act  of  Congress  of  the  3d  of  May,  1802, 
[2  Stat,  at  Large,  193,]  the  law  of  Maryland,  1795,  c.  56,  had 
been  declared  by  the  Act  of  the  27th  of  February,  1801,  [2  Stat. 
at  Large,  103,]  to  be  and  remain  in  force  in  this  part  of  the  dis- 
trict ;  and  by  that  act  tiiis  Court  has  jurisdiction  of  all  cases  in  law 
or  equity  arising  under  the  adopted  laws  of  Maryland.  Under  the 
laws  thus  adopted,  the  plaintiff  had  a  right  to  an  attachment.  It  was 
a  case  in  law,  of  which  this  Court  has  jurisdiction  under  the  Act  of 
27th  February,  1801,  and  has  in  fact  exercised  the  jurisdiction 
from  the  first  existence  of  the  Court  to  the  present  time. 

The  Court  overruled  all  the  objections,  and  refused  to  quash 
the  attachment,  {nem.  con.) 


Farmers  Bank  of  Virginia  v.  Edward  Owen. 

If  the  pnj-cc  of  an  inlaml  bill  of  exchange  imlorsc  and  deliver  it  to  a  bank  to  be  trans- 
mitted to  another  bank  for  collection,  and  it  be  duly  so  transmitted,  the  baidv  to 
whom  it  is  thus  transmitted  becomes  the  agent  of  tlic  payee,  and  ans\Ycrablc  to  him 
alone  for  any  breach  of  its  duty  in  relation  to  the  bill. 

Assumpsit  against  the  payee,  indorser  of  an  inland  bill  drawn 
at  Hampton  Roads,  January  8,  1837,  by  A.  H.  Gillespie  on 
J.  W.  Reckless,  Perth  Amboy,  New  Jersey,  payable  to  the  order 
of  the  defendant,  Edward  Owen,  at  six  months  after  sight,  for 
^161.88,  and  indorsed  "Edward  Owen,  by  his  agent  and  attor- 
ney, P.  P.  Mayo." 

Upon  the  trial,  evidence  was  given  to  prove  the  following  facts  : 
That  the  bill  drawn  and  indorsed  as  above  stated,  was  by  Mr. 
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Mayo,  the  defendant's  agent,  delivered  to  the  plaintiffs  to  be  for- 
warded to  some  eastern  or  northern  bank  for  collection.  The 
plaintiffs  sent  it  to  the  Union  Bank  of  New  York  for  that  purpose, 
Avho  transmitted  it  to  a  bank  at  Perth  Amboy.  The  cashier  of 
the  Union  Bank,  supposing,  by  mistake,  that  the  bill  was  payable 
six  months  after  date,  instead  of  "sight,"  in  which  case  it  would 
have  been  payable  on  the  lllh  of  July,  and  not  hearing  any  thing 
to  the  contrary,  on  the  9th  of  August  gave  notice  to  the  plaintiffs 
that  the  draft  had  been  paid,  and  passed  to  their  credit,  where- 
upon the  plaintiffs  remitted  the  net  proceeds  of  the  bill  to  the 
defendant  by  a  draft  on  a  bank  in  Baltimore.  It  afterwards 
appeared  that  the  bill  was  not  payable  until  the  14th -17th  of 
August,  when  it  was  duly  protested. 

Mr.  Z.  C.  Z-ee,  for  the  defendant,  contended  that  the  Union 
Bank  of  New  York  was  the  agent  of  the  plaintiffs,  and  if,  by  their 
mistake,  the  plaintiffs  had  paid  the  money  to  the  defendant,  they 
must  look  to  the  Union  Bank  and  not  to  the  defendant,  and 
moved  the  Court  to  instruct  the  jury  to  that  effect ;  but 

The  Court  (Thruston,  J.,  absent,)  overruled  the  motion,  and, 
at  the  prayer  of  Mr.  R.  S.  Coxe,  for  the  plaintiffs,  instructed  the 
jury,  that  if  they  shall  believe,  from  the  evidence  aforesaid,  that 
the  plaintiffs  received  the  draft  in  question  from  the  agent  of  the 
defendant,  for  the  purpose  of  being  transmitted  to  the  north  for 
collection,  and  the  said  plaintiffs  did,  in  due  time,  transmit  the 
draft  for  collection,  the  bank  in  New  York,  to  whom  the  draft 
was  thus  transmitted,  became  the  agent  of  the  defendant,  and  is 
responsible  to  him  alone  for  breach  of  its  duty  in  relation  to  said 
draft,  and  such  breach  of  duty  constitutes  no  defence  to  this  action. 

Verdict  for  plaintiffs. 


Benjamin  Homans  v.  W.  W.  Moore. 

A  certiorari  docs  not  lie  to  a  justice  of  the  peace  in  a  case  of  which  he  has  jurisdiction. 

A  plaintiff  may  relinquish  interest  upon  an  open  account  and  bring  his  action  for  the 
princi[)al  sum  only,  before  a  justice  of  the  peace,  if  the  principal  does  not  exceed 
the  sum  of  fifty  dollars,  although,  with  interest,  the  debt  would  exceed  that  sum. 

Certiorari,  to  Mr.  Justice  Thompson,  issued  by  the  Chief  Judge 
of  this  Court  on  the  21st  March,  1888,  in  vacation,  upon  the  peti- 
tion and  affidavit  of  the  debtor,  B.  Homans,  which  stated,  in  sub- 
stance, that  W.  W.  Moore  had  warranted  him,  before  Mr.  Justice 
Thompson,  for  ^47. 20,  which,  if  due  at  all  is  due  with  interest 
from  November,  1834,  and  that  the  debt  and  damages  exceed  the 
sum  of  ^50,  and  the  warrant  and  all  proceedings  under  it  are 
VOL.  V.  43 
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illegal  and  coram  nonjudice.  That  to  prevent  an  appeal,  the  cre- 
ditor claimed  a  trial  by  jury ;  who  rendered  a  verdict  against  the 
petitioner,  upon  which  the  justice  rendered  judgment.  That  he 
has  a  fair,  bond  fide^  legal  defence,  which  was  not  allowed  him 
upon  the  trial. 

The  petition  was  accompanied  by  another  affidavit,  stating  that 
since  the  trial  before  the  justice  he  has  discovered  that  he  can 
prove  his  set-off,  which  he  did  not  know  at  the  time  of  the  trial  ; 
and  that  the  present  application  is  not  for  delay,  but  that  substan- 
tial justice  may  be  done. 

The  certiorari  was  returned  at  the  last  term,  and  a  rule  laid 
upon  Mr.  Moore,  the  plaintiff,  to  file  his  declaration. 

Mr.  Hoban,  for  the  plaintiff,  now  moved  the  Court  to  quash  the 
certiorari  and  all  the  proceedings  thereon. 

Mr.  Bradlei/,  contra,  relied  upon  the  order  of  the  chief  judge 
for  the  certiorari. 

The  Court  (Cranch,  C.  J.,  not  sitting)  decided  that  the  credi- 
tor may  relinquish  the  interest  upon  the  claim  and  recover  the 
principal  before  a  justice  of  the  peace,  if  the  principal  does  not 
exceed  $50  ;  the  claim  being  understood  to  be  upon  open  account. 

Certiorari  quashed. 


Eliza  C.  Burr  v.  Burch,  Executor  of  Lippet. 

When  tlie  question  of  interest  is  expressly  reserved  at  the  time  of  the  receipt  of  the 
principal,  such  receipt  is  no  bar  to  the  recovery  of  the  interest. 

Assumpsit,  for  a  legacy.  The  plaintiff  had  given  a  receipt  for 
the  principal,  reserving  the  question  of  interest  to  be  afterwards 
settled. 

Mr.  R.  S.  Coxe,  for  the  defendant,  contended  that  interest  can- 
not be  recovered  after  the  principal  has  been  paid.  Dixon  v. 
Parkes,  1  Esp.  Rep.  110 ;  TiUotson  v.  Preston,  3  Johns.  229. 

Mr.  Bradley,  for  the  plaintiff,  admitted  the  rule,  with  the  ex- 
ception where  the  question  of  interest  is  expressly  reserved. 

The  Court  {nem.  con.)  was  of  opinion,  that  where  the  question 
of  interest  is  expressly  reserved  for  future  litigation  at  the  time  of 
the  receipt  of  the  principal,  that  receipt  is  no  bar  to  the  recovery 
of  the  interest. 
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Mary  Pancost  v.  Corporation  of  Washington,  Garnishee  of 

Elias  Gurnaer. 

An  attachment  under  the  Maryland  Act  of  1795,  c.  56,  is  dissolved  by  the  death  of 
the  principal  defendant,  and  the  appearance  of  his  administrator. 

Attachment  under  ihe  Maryland  Act  of  1795,  c.  56. 

Elias  Gurnaer,  the  principal  debtor,  having  died  since  the  last 
term,  Mr.  Rediii  moved  the  Court  that  the  appearance  of  the  ad- 
ministrator may  now  be  entered  and  the  attachment  be  dissolved. 

He  contended  th6t  the  object  of  the  attachment  was  only  to 
compel  an  appearance ;  and  that  where,  by  the  act  of  God,  or  of 
the  law,  the  defendant  cannot  give  bail  and  appear,  the  attach- 
ment should  be  discharged.  The  defendant,  while  living,  had  a 
right  to  appear,  upon  giving  bail,  which  would  have  dissolved  the 
attachment.  But  his  administrator  has  a  right  to  appear  without 
bail,  and  the  appearance  dissolves  the  attachment.  The  attach- 
ment, and  the  action  upon  the  capias,  cannot  be  going  on  at  the 
same  lime.  The  attachment  did  not  transfer  the  property  from 
Mr.  Gurnaer  ;  the  attached  effects  would  have  remained  his  pro- 
perty until  a  sale  under  a  judgment  of  condemnation,  and  did 
remain  his  property  until  his  death,  when  they  vested  in  his  admi- 
nistrator as  assets  for  which  he  is  accountable  in  the  due  course 
of  administration.  No  judgment  had  been  rendered  in  the  cause. 
Nicholl  V.  Steam  Packet  Co..,  in  this  Court,  June  term,  1820, 
(2  Cranch,  C.  C.  211) ;  and  Davis  v.  Marshall,  July  term,  1804, 
(1  Cranch,  C.  C.  173)  ;  Sergeant  on  Attachments,  133;  Fisher  v. 
Lane,  3  Wils.  297. 

Mr.  C.  Cox  and  Mr.  Bradley,  contra.  The  defendant  could  not 
appear  and  give  bail  after  the  return  of  the  capias  ad  responden- 
dum. The  object  of  an  attachment  is  not  to  compel  an  appear- 
ance, but  to  enable  a  creditor  to  obtain  satisfaction  out  of  the  pro- 
perty of  his  absent  or  absconding  debtor.  Chase  v.  Manhardt, 
1  Bland's  Ch.  Rep.  344.  The  garnishee  has  pleaded  nulla  bona 
for  himself  and  non  assumpsit  for  the  principal.  This  gives  the 
plaintiff  a  lien  on  the  funds  in  the  hands  of  the  garnishee. 

The  Court  (Thruston,  J.,  contra,)  permitted  the  appearance 
of  the  administrator  of  the  principal  debtor  without  bail,  and  dis- 
solved the  attachment. 


Joseph  Costigan  et  al.  v.  Henry  S.  Wood. 

If  the  vendee  of  land,  who  has  paid  part  of  the  purchase-money,  enters  into  posses- 
sion and  fails  to  pay  the  residue  according  to  tlie  contract  of  sale,  although  de- 


508  WASHINGTON. 


Mayor,  &c.  of  Georgetown  v.  Chew. 


manded,  the  vendor  cannot  maintain  ejectment  against  him  without  a  notice  to 
quit,  or  a  notice  that  the  contract  is  rescinded,  or  a  demand  of  payment  and  notice 
of  rescinding. 

Ejectment  for  lot  No.  1,  in  square  882,  in  Ihe  city  of  Wash- 
ington. 

The  defendant  claimed  under  a  contract  of  sale,  upon  which  he 
had  paid  sixty-three  dollars,  and  taken  possession  of  the  lot,  but 
failed  to  pay  the  residue,  long  since  due,  and  unpaid  at  the  time 
of  the  demise  from  the  lessor  of  the  piaintifT,  although  demanded. 

Mr.  Bradley,  for  the  defendant,  moved  the  Court  to  instruct 
the  jury,  in  effect,  that  the  plaintiff  cannot  recover  without  a 
notice  to  quit,  or  a  notice  that  the  contract  of  sale  was  rescinded, 
or  a  demand  of  payment,  with  notice  of  rescinding. 

The  Court  (Cranch,  C.  J.,  contra,)  gave  the  instruction. 

The  plaintiff  then  gave  such  a  notice,  and  had  a  verdict  in  his 
favor. 

Mr.  Bradley,  for  the  defendant,  cited  Jackson  v.  Rowan,  9 
Johns.  330 ;  Jackson  v.  Wheeler,  6  Johns.  272  ;  Shepard  v.  De 
Bernales,  13  East,  565. 

Mr.  R.  J.  Brent,  for  the  plaintiff,  cited  Smith  v.  Stewart,  6 
Johns.  45;  1  Saund.  on  Pleading,  565. 

In  the  cases  cited  from  9  Johnson,  330,  and  13  East,  565,  the 
defendant  was  lawfully  in  possession  and  in  no  default ;  so  also  in 
the  case  of  Jackson  v.  Wheeler,  6  Johns.  272.  See  Smith  v.  Steio- 
art,  6  Johns.  46,  and  the  cases  cited  in  the  margin  of  that  case,  3d 
edition. 


The  Mayor,  Recorder,  Aldermen,  and  Common  Council  of 
Georgetown  v.  Samuel  Chew. 

The  Corporation  of  Georgetown  has  power  to  rent  fish  wharves. 

Debt  upon  a  bond  for  $2,050,  conditioned  to  pay  to  the  plain- 
tiff the  sum  of  $1,025  for  rent  of  certain  fish  wharves  belonging 
to  the  Corporation  of  Georgetown. 

After  oyer  of  the  condition  the  defendant  demurred  to  the 
declaration. 

3Tr.  R.  J.  Brent,  for  the  defendant,  contended  that  the  corpo- 
ration had  no  power  to  rent  fish  wharves  ;  no  such  power  is  given 
them  by  their  charter  ;  and  no  corporation  can  exercise  a  power 
not  expressly  given  or  necessarily  implied  from  some  express 
power.     Angell  &  Ames  on  Corp.  145,  146. 

But  the  Court  (Cranch,  C.  J.,  not  giving  any  opinion,)  in- 
stantly overruled  the  demurrer  without  hearing  Mr.  Dunlop,  for 
the  plaiiitifls. 
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Chesapeake  and  Ohio  Canal  Company  v.  Union  Bank  of 
Georgetown. 

The  lots  in  the  city  of  Washington  lying  on  Rock  Creek,  are  entitled  to  the  water 
privilege  in  front  of  them,  although  separated  from  them  by  a  public  street,  unless 
the  bank  of  the  creek  lies  between  the  street  and  the  creek ;  and  the  owner  of  the 
lots  is  entitled  to  the  condemnation  money  awarded  for  the  water  privilege  in  front 
of  them  condemned  for  the  use  of  the  Chesapeake  and  Ohio  Canal  Company. 

So  much  of  ihe  water  privilege  of  Rock  Creek  as  lay  west  of 
lots  No.  8,  9,  and  10,  in  square  No.  1,  in  the  city  of  Washington, 
had  been  condemned  for  the  use  of  the  Chesapeake  and  Ohio  Ca- 
nal Company ;  and  the  question  arose  whether  the  Union  Bank  of 
Georgetown,  to  whom  those  lots  had  been  conveyed  by  Leonard 
Harbaugh,  who  had  purchased  them,  thirty  years  ago,  from  the 
United  States,  to  whom  they  had  been  allotted  upon  the  division 
of  the  square  between  the  public  and  Robert  Peter  the  original 
proprietor  of  the  land,  had  a  right  to  the  condemnation  money. 
This  question  was  submitted  to  the  Court. 

Mr.  C.  Cox,  for  the  Canal  Company,  contended  that  Mr. 
Harbaugh  never  had  any  water  privilege  as  appurtenant  to  those 
lots  because  they  were  cut  off'  from  the  creek  by  28th  Street  west ; 
and  as  the  streets  belonged  to  the  United  States,  the  water  pri- 
vilege belonged  to  them  also;  although  Mr.  Harbaugh  built  a 
wharf  into  the  creek,  thirty  years  ago,  and  he  and  those  claiming 
under  him  have  occupied  the  same  ever  since  without  interrup- 
tion, or  adverse  claim,  by  any  one ;  no  part  of  the  bank  of  the 
creek,  and  no  dryland  lay  west  of  the  street,  one  half  of  which 
was  in  the  creek. 

Mr.  Dunlop,  for  the  Union  Bank,  contended  that  the  streets 
were  conveyed  to  the  United  Slates  only  as  highways,  and  did 
not  deprive  the  riparian  proprietors  of  their  water  rights,  and  re- 
ferred to  Nicholas  King's  letter  in  Burch's  Digest,  329,  353,  359, 
the  wharf  regulations  by  the  city  commissioners  in  1795,  and  the 
Maryland  Act  of  1791,  c.  45,  §  12. 

The  Court  (Thruston,  J.,  not  sitting,)  decided  that  the  title  of 
Harbaugh  to  his  wharf  was  good  against  the  United  Slates,  claim- 
ing under  a  private  citizen,  (R.  Peter;)  and  that  the  Union  Bank 
is  entitled  to  the  condemnation  money. 


Gregory  Ennis,  Executor  of  Mary  Byrne,  v.  Anthony 

Holmead. 

A  justice  of  the  peace  has  jurisdiction  against  executors  and  administrators  under  the 
Act  of  Congress  of  March  1st,  1823. 

Appeal  from  the  judgment  of  a  justice  of  the  peace  against  the 
43* 
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•appellant,  upon  a  promissory  note  of  Mary  Byrne  for  $40,  due 
July  lOih,  1834. 

The  Court  affirmed  the  judgment,  nhich  was  for  $40,  "  with 
interest  from  date;"  meaning,  probably,  the  date  of  the  judg- 
ment, namely,  April  14th,  1838,  and  costs,  one  dollar  and  ten 
cents. 

Cranch,  C.  J.,  dissented.  The  question  is  whether  a  justice  of 
the  peace  has  jurisdiction  in  suits  against  executors  and  adminis- 
trators where  the  debt  and  damages  do  not  exceed  the  sum  of 
fifty  dollars,  exclusive  of  costs. 

It  seems  to  me  very  clear  that  justices  of  the  peace  had  no  ju- 
risdiction in  causes*  against  executors  and  administrators  under 
the  Maryland  Act  of  1791,  c.  08. 

1st.  Because  they  were  not  liable  to  arrest ;  and  the  only  process 
given  by  that  statute  to  bring  the  defendant  before  a  justice  of  the 
peace,  was  a  warrant  of  arrest  in  the  nature  of  a  capias  ad  respon- 
dendum. 

2d.  Because  an  executor  or  administrator  is  not  a  debtor.  He 
is  always  charged  in  the  detinet  only,  not  in  the  debet ;  and  the 
act  gives  jurisdiction  only  to  a  justice  of  the  county  "  wherein  the 
debtor  doth  reside ;  "  and  he  is  "  to  hear  and  determine  the  mat- 
ter in  controversy  between  the  creditor  and  debtor,"  "  and  if  need 
be,  charge  the  constable  with  the  body  of  the  debtor  in  execu- 
tion." 

3d.  Because  the  justice  of  the  peace  has  no  authority  to  ascer- 
tain the  amount  of  assets,  and  the  debts  due  to  other  persons,  «o 
as  to  render  judgment  only  for  the  plaintiff's  proportion  of  the 
assets,  according  to  the  Maryland  Act  of  1798,  c.  101  ;  nor  to 
appoint  an  auditor  to  ascertain  the  sum  for  which  judgment  shall 
be  given  ;  nor  to  give  judgment  for  such  further  sum  as  the  Court 
should  thereafter  assess  on  discovery  of  further  assets. 

This  point  was  decided  by  this  Court  in  the  case  of  Ritchie  v. 
Slone,  in  October,  1821,  (2  Cranch,  C.  C.  258.) 

Tliis  construction  was  also  given  by  the  courts  of  Maryland, 
and  it  was  found  necessary  to  pass  a  statute,  after  1801,  to  give 
the  necessary  powers  to  justices  of  the  peace,  to  enable  them  to 
exercise  jurisdiction  in  such  cases. 

But  it  is  said  that  the  Act  of  Congress  of  the  1st  of  March, 
1823,  authorizes  the  justice  of  the  peace  "  to  try,  hear,  and  deter- 
mine the  matter  in  controversy  between  the  creditor  and  debtor, 
their  executors  and  administrators,"  and  that  as  the  jurisdiction  is 
given,  all  the  means  necessary  for  the  exercise  of  that  jurisdiction, 
must  be  given  also. 

But  the  question  arises,  whether  the  words,  "  creditor  and 
debtor,  their  executors  and  administrators,"  give  the  justice  of  the 
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peace  jurisdiction  of  cases  against  executors  and  administrators. 
There  can  be  no  objection  to  the  justice's  jurisdiction  in  cases 
where  executors  or  administrators  are  plaintiffs,  and  such  jurisdic- 
tion would  be  sufficient  to  give  effect  to  the  words,  "  their  execu- 
tors and  administrators,"  in  that  clause  of  the  statute. 

It  seems  to  me  evident  that  the  legislature  of  Maryland,  by  the 
Act  of  1791,  c.  68,  intended  to  give  jurisdiction  to  a  single  magis- 
trate, only  in  the  simple  case  of  contract ;  and  did  not  trust  him 
with  cases  of  tort  or  trespass,  sounding  in  damages,  or  in  cases 
against  executors  and  administrators,  where  the  plea  of  plene 
administravit  might  be  pleaded,  and  the  administration  account 
examined  and  settled  ;  involving  questions  of  property  to  a  vast 
amount,  and  questions  of  law  of  great  importance. 

The  Maryland  Act  of  1798,  c.  101,  c.  8,  (^  6,  7,  8,  and  9,) 
provides,  that  no  executor  or  administrator  "shall  be  compelled 
to  put  in  special  bail ;  "  nor  "  to  plead  plmie  administravit,  or  any 
thing  relative  to  the  assets;"  and  when  the  debt  or  damages 
which  the  deceased  (if  he  or  she  were  alive,)  ought  to  pay,  shall 
be  ascertained  by  verdict,  or  confession,  or  otherwise,  the  court, 
before  whom  the  action  was  brought,  shall  thereupon  assess  the 
sum  which  the  executor  or  administrator  ought  to  pay,  regard 
being  had  to  the  amount  of  assets  in  his  hands,  and  the  debts  due 
to  other  persons ;  "  or,  the  court  may  "  refer  the  matter  to  an 
auditor,  to  ascertain  the  sum  for  which  judgment  shall  be  given  ; 
and  in  case  the  judgment  shall  be  for  a  sum  inferior  to  the  real 
debt,  or  damages  and  costs,  it  shall  go  on  and  say  that  the  plain- 
tiff shall  be  entitled  to  such  further  sum  as  the  court  shall  here- 
after assess  on  discovery  of  further  assets  in  the  hands  of  the 
defendant;  and  the  court  at  any  time  afterwards,  when  applied 
to  by  the  plaintiff,  on  three  days'  notice  to  the  defendant,  or  his 
attorney,  may  assess  and  give  judgment  for  such  further  propor- 
tionable sum  as  the  plaintiff  shall  appear  entitled  to,  regard  being 
had,  as  aforesaid,  to  the  amount  of  the  debt  and  other  claims." 

From  the  purview  of  these  provisions,  it  is  evident  that  they  are 
applicable  only  to  courts  of  general  jurisdiction  ;  courts  having 
power  to  appoint  an  auditor,  and  to  compel  the  settlement  of  an 
administration  account.  No  such  power  is  given,  by  the  Mary- 
land Act  of  1791,  c.  68,  nor  by  the  Act  of  Congress  of  the  1st  of 
March,  1823,  [3  Stat,  at  Large,  743,]  to  a  justice  of  the  peace. 

The  jurisfliction  of  this  Court  (the  Circuit  Court,)  is  general, 
with  the  exception  only  of  cases  within  the  jurisdiction  of  a  jus- 
tice of  the  peace.  If  the  justice  has  not  jurisdiction  of  cases 
against  executors  and  administrators,  this  Court  has  ;  so  that  there 
will  be  no  failure  of  remedy. 
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Although  the  Act  of  Congress  of  March  1,  1823,  [3  Slat,  at 
Large,  743,]  authorizes  a  justice  of  the  peace  to  try,  hear,  and 
determine  the  matter  in  controversy  "  between  the  creditor  and 
debtor,  their  executors  and  administrators,"  yet  it  is  to  be  "  in  the 
same  manner,  and  under  the  same  rules  and  regulations,  to  all 
intents  and  purposes,  as  such  justices  of  the  peace  are  now 
authorized  and  empowered  to  do,  when  the  debt  or  damages  do 
not  exceed  the  sum  of  ^20,  exclusive  of  costs." 

The  object  of  this  act  was  to  extend  the  jurisdiction  of  the  jus- 
tices of  the  peace  from  $20  to  $50,  and  to  exercise  that  extended 
jurisdiction  "in  the  same  manner,  and  under  the  same  rules  and 
regulations,  to  all  intents  and  purposes,"  as  they  were  then 
authorized  to  do,  when  the  debt  or  damages  did  not  exceed  $20. 
It  does  not  alter  the  nature  or  character  of  the  causes  submitted 
to  their  jurisdiction,  but  only  the  value  of  the  matter  in  contro- 
versy. 

For  these  reasons,  I  think  the  justices  of  the  peace  have  not 
jurisdiction  of  causes  against  executors  or  administrators. 


Mary  Jennings  v.   Corporation  of  Washington. 

The  Corporation  of  "Washington,  under  the  power  to  restrain  and  prohibit  the  nightly 
and  other  disorderly  meetings  of  slaves,  free  negroes,  and  mulattoes,  has  a  right  to 
prohibit  them  from  being  out  after  ten  o'clock,  P.  M. 

AprEAT-,  from  the  judgment  of  a  justice  of  the  peace  against 
the  appellant,  who  was  a  free  mulatto,  for  the  penalty  of  $10,  for 
being  out  after  ten  o'clock  at  night,  contrary  to  a  by-law  of  the 
corporation. 

Mr.  Dermoll,  for  the  appellant,  contended  that  the  corporation 
had  no  authority  to  prohibit  free  persons  of  color  from  being  out 
after  ten  o'clock  at  night.  The  charter  only  gives  them  power  to 
restrain  and  prohibit  disorderly  meetings  of  free  colored  per- 
sons. 

But  the  Court  (wem.  coji.)  was  of  opinion,  that  the  by-law  in 
question  was  justified  by  the  clause  in  the  charter  which  gives  the 
corporation  power  "  to  restrain  and  prohibit  the  nightly  and  other 
disorderly  meetings  of  slaves,  free  negroes,  and  mulattoes." 

Judgment  aflirmed,  with  costs. 
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Union  Bank  of  Georgetown  v.  Thomas  Corcoran. 


The  defendant's  note  for  $7,400,  made  payable  directly  to  the  plaintiff,  on  demand, 
with  interest,  but  not  payable  to  order,  and  upon  Avhich  there  is  an  indorsement 
stating  that  it  is  held  by  the  plaintiffs  as  collateral  security  for  the  defendant's  obli- 
gation upon  a  previous  note  of  Thomas  Corcoran,  senior,  deceased,  is  not  void 
under  the  statute  of  fi'auds  as  being  a  promise  to  pay  the  debt  of  another,  without  a 
consideration  therein  expressed. 

In  an  action  upon  such  a  note,  with  such  an  indorsement,  the  burden  of  proof  is  on 
the  defendant  to  show  that  the  former  note  or  some  part  of  it  had  been  paid. 

If  a  bank  discounts  a  note  made  payable  directly  to  the  bank,  and  takes  the  interest 
in  advance,  for  the  time  the  note  has  to  run,  it  is  not  usury,  such  being  proved  to  be 
the  usage  of  the  banks. 

Assumpsit  upon  the  following  promissory  note  : 

"  $7,400.  Georgetown,  May  3d,  1832. 

On  demand  we  jointly  and  severally  promise  to  pay  the  Presi- 
dent and  Directors  of  the  Union  Bank  of  Georgetown,  $7,400, 
with  interest  from  the  1st  instant,  for  value  received. 

James  Corcoran. 
T.  Corcoran." 

Upon  which  note  was  this  indorsement ;  "  The  within  note  is 
given  as  collateral  security  for  our  obligation  to  the  Union  Bank 
of  Georgetown,  on  a  note  of  Thomas  Corcoran,  deceased,  for 
$7,400,  and  is  held  by  said  bank  only  as  collateral  security  for 
said  note ;  when,  therefore,  said  note  with  the  interest  thereon 
shall  have  been  paid,  this  is  to  be  returned  to  us,  or  cancelled  by 
said  bank.  T.  Corcoran."  And  the  following  indorsement :  "  I 
reassurae  and  reacknovvledge  the  within  note,  and  agree  not  to 
avail  myself  of  limitations  as  a  bar.  T.Corcoran."  30ih  April, 
1835. 

Mr.  Marbury.  for  the  defendant,  objected  that  this  was  a  pro- 
mise to  pay  the  debt  of  another,  and  that  it  did  not  express  the 
consideration,  and  therefore  the  plaintiffs  could  not  recover. 

But  the  Court  {nem.  con.)  overruled  the  objection,  the  plain- 
tiffs' counsel,  in  opening  the  case  to  the  jury,  having  admitted 
that  certain  property  had  been  assigned  to  a  trustee  to  be  apphed 
to  the  payment  generally  of  the  debts  of  Thomas  Corcoran,  senior, 
and  that  $1,800  had  been  paid  into  the  plaintiffs'  bank,  to  be  so 
applied,  a  proportion  of  which  was  applicable  to  the  note  of 
Thomas  Corcoran,  senior,  mentioned  in  the  indorsement  aforesaid. 

Mr.  Coze,  for  the  defendant,  objected  to  the  admissibility  in 
evidence  of  the  note  upon  which  this  action  was  founded. 

But  the  Court  overruled  the  objection,  and  the  note  was  read. 
Whereupon  the  defendant's  counsel  prayed  the  Court  to  instruct 
the  jury  that  upon  this  evidence  the  plaintiff  was  not  entitled  to 
recover  ;  or  if  entitled  to  recover,  not  more  than  nominal  damages, 
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without  first  showing  the  note  of  Thomas  Corcoran,  senior,  as 
described  in  the  said  indorsement,  and  showing  further  what 
amonnt  of  money  is  now  due  thereon  ;  (Chitty,  154,  last  edition.) 
But  the  Court,  (Thruston,  J.  absent,)  refused  to  give  the  instruc- 
tion, and  the  defendant's  counsel  took  a  bill  of  exceptions. 

The  defendant's  counsel  then  objected  that  the  note  of  Thomas 
Corcoran,  senior,  being  made  payable  directly  to  the  President 
and  Directors  of  the  Union  Bank  of  Georgetown,  or  order,  and 
discounted  by  the  bank  to  the  credit  of  Thomas  Corcoran,  senior, 
the  transaction  was  a  direct  loan,  and  not  a  mercantile  discount, 
and  that  taking  the  interest  in  advance  for  the  time  the  note  had 
to  run,  was  usurious ;  and  that  the  note  in  suit,  being  given  as  a 
security  for  that  loan,  was  void  under  the  statute  of  usury. 

Mr.  R.  J.  Brent,  having  suggested  that  the  same  question 
would  arise  in  another  case  noAV  on  the  trial  docket  of  this  term, 
in  which  he  was  concerned  as  counsel,  was  permitted  to  argue 
the  point  to  the  Court. 

He  contended  that  there  is  a  difference  between  a  loan  and  a 
discount.  The  taking  of  the  interest  in  advance  can  only  be 
justified  upon  a  real  mercantile  discount  of  negotiable  paper  actu- 
ally negotiated,  or  by  the  usage  of  the  banks,  known  to  the  legis- 
latures at  the  time  of  granting  the  privilege  of  banking.  Comyns 
on  Usury,  86  ;  Ord  on  Usury,  68  ;  Marsh  v.  Marlindale,  3  B.  & 
P.  154 ;  Bank  of  Washingtcm  v.  Thornton,  3  Peters,  38 ;  3  Ser- 
geant &  Lowber,  95,  note  ;  Law  of  Maryland  of  1836,  ch.  272, 
authorizing  the  discount  of  notes  made  payable  directly  to  the 
banks.  Bank  of  Kentucky  v.  Brooking,  2  Littell's  Kentucky 
Rep.  42. 

On  the  other  side,  it  was  said  that  such  notes  are  discounted  in 
Boston  daily.  There  cannot  be  usury  without  an  intention  to  take 
usurious  interest.  Bank  of  United  States  v.  Waggener,  9  Peters, 
399  ;  Fleckner  v.  Bank  of  United  States,  8  Wheat.  354  ;  Chitty, 
100  ;  Bank  of  Kentucky  v.  Brooking,  2  Littell,  42  ;  Wood  v.  Dum- 
mer,  3  Mason,  308. 

The  Court  (Cranch,  C.  J.,  giving  no  opinion,  not  having  ex- 
amined the  authorities  cited,)  decided  instanter  that  the  transac- 
tion was  usurious. 


Richard  Roe,  on  the  demise  of  Daniel  Carroll   of  Duddington, 
and  of  the  Hank  of  Washington,  v.  Alfred  R.  Dowson. 

A  sale  made  by  a  trustee  under  a  decree  of  the  Court  will  not  pass  the  title  of  land  in 
the  actual  adverse  possession  of  a  third  person  at  the  time  of  the  decree. 

Ejectment  for  lot  No.  9,  in  the  square  No.  687,  in  the  city  of 
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Washington.  The  plaintiff  claimed  under  a  demise  from  the 
Bank  of  Washington,  and  also  from  Daniel  Carroll,  of  Dud- 
dington. 

The  plaintiff  gave  in  evidence,  1.  A  certificate  of  the  original 
division  of  ihe  sqnare  between  the  public  and  Mr.  Carroll,  by 
which  the  lot  No.  9  was  allotted  to  him.  2.  A  decree  of  this 
Court,  in  the  cause  of  G.  Coombe  v.  D.  Carroll,  of  D.,  for  a  sale 
of  the  lot,  and  a  sale  by  the  trustee  to  the  Bank  of  Washington. 

The  defendant  showed  that  he  was,  at  that  time,  in  actual  pos- 
session of  the  lot,  holding  it  adversely  to  Mr.  Carroll,  who  has  re- 
ceived the  whole  purchase-money  due  by  the  defendant  for  the 
lot.     There  had  been  no  notice  to  Dawson  to  quit. 

The  Court  (nem.  con.)  was  of  opinion,  that  as  the  defendant 
held  an  actual  adverse  possession  at  the  time  of  the  decree  for  a 
transfer  of  the  legal  title  from  Mr.  Carroll  to  the  Bank  of  Wash- 
ington, neither  the  demise  by  Mr.  Carroll,  nor  that  by  the  bank 
was  a  valid  demise. 

The  plaintiff  became  nonsuit. 

Mr.  Marbury,  for  the  plaintiff. 

Mr.  Jones,  for  the  defendant. 


John  M.  Young  et  al.  v.  John  Davidson. 

In  taking  a  deposition  under  the  30th  section  of  the  Judiciary  Act  of  1789,  the  notice 
must  be  given  by  the  magistrate  before  whom  the  deposition  is  to  be  taken ;  a 
notice  given  by  the  party  is  not  sufficient. 

Assumpsit  for  work  and  labor. 

Upon  the  trial,  Mr.  R.  J.  Brent,  the  plaintiffs'  counsel,  offered 
to  read  in  evidence  to  the  jury  the  deposition  of  one  F.  A.  Rus- 
sell, taken  de  bene  esse,  before  the  Mayor  of  Washington. 

Mr.  Marbury,  for  the  defendant,  objected  that  the  notice  to  the 
defendant  was  given  by  the  plaintiffs,  and  not  by  the  magistrate, 
as  required  by  the  Act  of  Congress  of  24lh  September,  1789, 
§  30,  [1  Slat,  at  Large,  73,]  and  the  Court,  (Thruston,  J., 
absent,)  for  that  reason  rejected  the  deposition. 


Richard  Smith  v.  Nathaniel  Frye. 

The  debts  due  to  the  late  Bank  of  the  United  States,  on  tiie  od  of  Marcli,  18,36,  were 
not  extinguislied  by  the  expiration  of  the  term  for  which  the  cor])oration  was 
created ;  and  it  had  a  right  to  use  its  corporate  name,  style,  and  capacity,  for  a  further 
period  of  two  years,  for  the  final  settlement  of  its  affairs.  A  note  given  after  the 
Sd  of  March,  1836,  to  the  plaintiff,  (who  was  an  agent  of  the  Bank  of  the  United 
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States,)  by  way  of  renewal  of  a  note  due  before  that  day,  was  not  void  ;  nor  was  it 
necessary  to  use  the  name,  style,  or  capacity  of  the  bank  to  enable  the  plaintiff  to 
recover  upon  such  a  note. 

Assumpsit  upon  the  defendant's  note,  dated  May  17,  1836,  by 
which  60  days  after  date  he  promised  to  pay  to  the  order  of  Rich- 
ard Smith,  cashier,  &c.,  $6,063,  for  value  received,  payable  at 
the  office  of  the  Bank  of  the  United  Slates,  at  Washington.  This 
note  was  given  in  renewal  of  a  note  to  the  plaintiff  dated  March 
15,  1836,  which  was  given  in  renewal  of  a  note  to  the  plaintiff, 
due  November  17,  1835. 

Mr.  Hellen,  for  the  defendant,  contended  that  the  debts  due  to 
the  bank  were  extinguished  by  the  expiration  of  the  term  for 
which  the  charter  was  granted,  unless  there  is  some  saving  clause. 
2  Kent's  Com.  307.  The  note  was  given  to  the  plaintiff  as  agent 
of  the  bank,  and  must  be  considered  as  given  to  the  bank  itself. 
But  the  bank  was  not  competent  either  by  itself,  or  an  agent,  to 
make  a  new  contract.  If  the  plaintiff  was  appointed  as  agent  be- 
fore the  3d  of  March,  1836,  his  authority  ceased  on  that  day  by 
the  expiration  of  the  charter.  Angell  &  Ames  on  Corporations, 
161.  The  renewal  of  a  note  constitutes  a  new  contract,  which 
abrogates  the  old  one.  Thornton  v.  Bank  of  Washing-ton,  3  Pe- 
ters, 41,  42.  The  charter  reserves  no  authority  to  make  a  new 
contract.  The  twenty-first  section  of  the  charter,  which  author- 
izes "  the  use  of  the  corporate  name,  style,  and  capacity,  for  the 
purpose  of  suits,  for  the  final  settlement  and  liquidation  of  the 
affairs  and  accounts  of  the  corporation,  and  for  the  sale  of  their 
estate,  real,  personal,  and  mixed  ;  but  not  for  any  other  purpose, 
or  in  any  other  manner  whatsoever,  nor  for  a  period  exceeding 
two  years  after  the  expiration  of  the  said  term  of  incorporation," 
gives  no  power  to  make  new  contracts.  It  gives  no  implied  pow- 
ers ;  it  only  saves  existing  contracts.  It  is  only  a  power  to  nse 
the  corporate  name,  style,  and  capacity,  for  the  purpose  of  suits  on 
subsisting  contracts  ;  and  of  suits  for  the  final  settlement  and  liqui- 
dation of  their  affairs  and  accounts.  The  use  of  the  name,  style, 
and  capacity,  is  limited  to  the  objects  named  in  the  twenty-first 
section  ;  otherwise  the  words,  "  for  no  other  purpose,"  would 
have  no  meaning  or  use.  The  bank  might  have  enforced  the 
payment  of  the  note  due  on  the  17lh  of  November,  1835,  and 
may  yet. 

Mr  Hellen  then  prayed  the  Court  to  instruct  the  jury,  in  sub- 
stance, as  follows,  namely  :  That  if  the  note  of  17th  May,  1836, 
upon  which  this  suit  was  brought,  was  given  in  renewal  as  afore- 
said, to  the  plaintiff,  as  agent  of  the  Bank  of  the  United  Slates, 
he  cannot  recover  in  this  action  ;  the  charter  of  the  bank  having 
expired  on  the  3d  of  March,  1836. 
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Which  instruction  the  Court  (Thruston,  J.,  absent,)  refused  to 
give. 

He  then  prayed  the  Court  to  instruct  the  jury,  in  effect,  that  if 
the  plaintiff,  as  agent  of  the  bank,  discounted  the  note  on  which 
suit  was  brought,  he  cannot  recover. 

Which  instruction  the  Court  also  refused  to  give. 

He  then  further  prayed  the  Court  to  instruct  the  jury,  in  effect, 
that  if  the  note  in  suit  was  given  to  the  plaintiff  as  agent  of  the 
bank,  according  to  the  usage  or  direction  of  the  bank,  in  renewal 
of  notes  for  $6,000,  theretofore  discounted  by  the  bank,  or  its 
branch  at  Washington,  and  that  the  plaintiff  has  charged  and 
taken  from  the  defendant  more  than  six  per  cent,  interest  on  the 
loan,  the  same  is  usury  and  in  violation  of  the  charter  of  the  bank, 
and  the  plaintiff"  is  not  entitled  to  recover. 

But  the  Court  refused  this  instruction,  also,  and  the  defendant 
took  his  bill  of  exceptions  ;  but  has  not  taken  a  writ  of  error. 


Solomon  and  Moses  Allen  v.  George  Croghan,  Garnishee  of 

J.  S.  Nicholls. 

When  the  judgment  against  the  principal  is  for  a  larger  sum  than  the  real  dcht,  ti> 
be  released  on  payment  of  the  real  debt  M'ith  interest  until  paid ;  upon  whidi 
judgment  an  attachment  is  issued  by  way  of  execution  under  the  Maiyland  Act  of 
1715,  c.  40,  §  8;  and  judgment  of  condemnation  is  rendered,  of  the  effects  in  the 
hands  of  the  garnishee,  and  execution  is  issued  tliereupon,  the  marshal  may  levy 
the  whole  debt  and  interest  to  the  time  of  payment,  if  there  are  effects  of  the  princi- 
pal to  that  amount  in  the  hands  of  tlie  garnishee. 

This  was  an  attachment  issued  by  way  of  execution  under  the 
Maryland  Act  of  1715,  c.  40,  §  8,  to  condemn  the  effects  of  Isaac 
S.  Nicholls  in  the  hands  of  George  Croghan,  his  garnishee,  upon 
a  judgment  obtained  against  Nicholls  for  $1,000  damages  and 
costs,  to  be  released  on  the  payment  of  $560,  with  interest  thereon 
from  the  7th  of  April,  1832,  until  paid. 

Judgment  of  condemnation  having  been  obtained,  Mi'.  C.  Cox, 
for  the  garnishee,  contended  that  the  marshal  could  not  levy  inte- 
rest upon  the  debt  accruing  after  the  day  upon  which  the  judg- 
ment of  condemnation  was  entered  up. 

But  the  Court  decided  and  said,  that  as  the  original  judgment 
was  for  a  larger  amount  than  the  real  debt,  to  be  released  upon 
payment  of  the  real  debt  with  interest  from  a  certain  day  until 
paid,  the  interest  may  be  levied  up  to  the  day  of  payment,  if  there 
are  sufficient  effects  in  the  hands  of  the  garnishee. 
VOL.  V.  44 
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Bank  of  the  Metropolis  v.  Thomas  P.  Moore. 

Under  a  power  of  attorney  from  several  persons  to  sign  a  joint  promissory  note,  tlic 
attorney  may  make  a  joint  and  several  promissory  note,  the  purpose  of  the  parties 
being  to  renew  a  joint  and  several  note  which  had  been  discounted  by  the  plaintiff; 
or,  if  the  power  was  defective,  the  note  was  only  void  to  the  extent  to  which  the 
attorney  exceeded  his  authority ;  that  is,  as  a  several  note,  but  was  valid  as  a  joint 
note. 

This  discount,  by  a  bank,  of  a  note  made  payable  directly  to  itself,  is  not  usurious  ; 
such  being  the  usage  of  the  banks. 

Assumpsit,  upon  the  following  promissory  note  : 

a^5,000.  Washington,  16lh  February,  1837.  Sixty  days  after 
dnle,  we  jointly  and  severally  promise  to  pay  the  President  and 
Directors  of  the  Bank  of  the  Metropolis,  or  order,  at  the  said 
bank,  five  thousand  dollars,  for  value  received.  Richard  M.  John- 
."son,  Thomas  P.  Moore,  P.  H.  Pope,  by  their  attorney,  George 
Thomas." 

The  first  count  of  the  declaration  states,  that  on  the  16th  of 
February,  1837,  the  defendant  and  one  Richard  M.  Johnson,  and 
one  P.  H.  Pope,  by  George  Thomas,  their  attorney,  at  Washing- 
ion  county,  made  their  note,  &c.,  and  thereby,  sixty  days  after 
the  date  thereof,  jointly  and  severally  promised  to  pay,  &c. 

The  second  count  avers,  that  the  defendant,  on  the  16th  of 
February,  1837,  by  George  Thomas,  his  attorney,  at  the  county 
aforesaid,  made  his  certain  note,  &c.,  and  thereby,  sixty  days 
after  the  date  thereof,  promised  to  pay,  &c. 

To  these  were  added  the  common  money  counts,  one  of  whicli 
was  for  money  had  and  received  to  the  plaintiff's  use. 

The  cause  came  to  trial  upon  the  general  issue. 

Mr.  Coxe,  for  the  plaintiffs,  offered  in  evidence  the  note  of  the 
16lh  of  February,  1837,  and  the  following  power  of  attorney  to 
Mr.  Thomas,  who  was  also  cashier  of  the  plaintiff's  bank. 

"  Whereas  we  have  a  joint  and  several  note  of  hand,  discounted 
in  the  Bank  of  the  Metropolis:  Now,  know  all  men  by  these  pre- 
sents. That  we,  Richard  M.  Johnson,  Thomas  P.  Moore,  and  P.  H. 
Pope,  all  of  the  State  of  Kentucky,  do  hereby  nominate,  consti- 
tute, and  appoint,  George  Thomas,  of  the  city  of  Washington, 
our  true  and  lawful  attorney  in  fact,  and  by  these  presents  do 
authorize  and  empower  him,  for  us  and  in  our  names,  to  sign  our 
joint  note  to  the  president  and  directors  of  the  Bank  of  the  Metro- 
polis, for  five  thousand  dollars,  for  our  accommodation,  and  the 
same  to  renew  from  time  to  time  as  it  may  become  due,  for  the 
whole  or  any  part  thereof.  Hereby  ratifying  and  confirming  all 
and  every  the  act  and  acts  of  our  said  attorney,  in  and  about  the 
premises,  so  long  as  the  bank  shall  continue  the  accommodation 
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to  US.     In  witness  whereof,  we  have  hereunto  set  our  hands  and 
seals,  at  the  city  of  Washington,  the  29lh  day  of  February,  1836. 

Richard  M.  Johnson,  (Seal.) 

Witness,  Samuel  Slettinius.        P.  H.  Pope,  (Seal.) 

T.  P.  Moore,  (Seal.) 

Messrs.  Brent  Sf  Brent,  for  the  defendant,  objected  to  the  plain- 
tiffs' counsel  reading  the  note  in  evidence,  because  it  appeared  to 
be  a  joint  and  several  note,  whereas  the  power  of  attorney  only 
authorized  Mr.  Thomas  to  sign  a  joint  note.  Every  power  must 
be  strictly  pursued.  Bank  of  Columbia  v.  Patterson,  7  Cranch, 
290. 

3Ir.  Coxe,  contra.  The  power  of  attorney  recites  that  they  had 
a  joint  and  several  note  discounted  by  the  bank,  and  the  presump- 
tion is  that  the  note  which  they  authorized  Mr.  Thomas  to  sign 
was  intended  to  renew  that  joint  and  several  note,  and  was  to  be 
such  a  note  as  would  effect  that  object ;  but  a  joint  note  would 
not  have  been  satisfactory  to  the  bank ;  they  would  not  have  re- 
ceived it  in  lieu  of  the  former  note. 

But  the  plaintiffs  may  recover  upon  the  common  counts.  The 
only  difference  is  in  the  form  of  the  action.  If  the  note  is  a  joint 
note  only,  the  defendant  cannot  object  to  reading  of  it  in  evi- 
dence. He  can  only  plead  the  non-joinder  of  the  other  parties 
lo  the  note,  in  abatement. 

The  plaintiff  also  offered  evidence  to  prove  that  on  the  27th  of 
March,  1834,  the  defendant,  with  Richard  M.  Johnson  and  P.  H. 
Pope  obtained  a  discount  of  their  joint  and  several  note  payable 
directly  to  the  bank  by  its  corporate  name  for  $5,000  at  four 
months,  and  drew  the  proceeds  by  their  joint  check,  amounting  to 
$4,896.67  ;  which  note  was  not  paid  at  maturity,  but  laid  over  until 
the  30th  of  January,  1836,  when  it  was  cancelled,  the  arrears  of 
interest  paid  up  and  a  new  joint  and  several  note  given  by  the 
same  parties  for  ^5,000,  payable  to  the  bank  or  order  six  months 
after  date,  which  was  also  discounted  by  the  bank,  and  the  pro- 
ceeds, (namely,  ,^4,836.67,)  carried  to  the  credit  of  the  makers. 
That  Mr.  Thomas,  professing  to  act  under  and  by  virtue  of  the 
power  of  attorney  aforesaid,  made  the  note  upon  which  the  suit 
was  brought,  which  was  also  discounted  by  the  plaintiffs,  and  the 
proceeds,  (^4,946.67,)  carried  to  the  credit  of  the  makers,  and 
the  arrears  of  interest  being  paid  up,  the  note  of  the  30ih  of  Jan- 
uary, 1836,  was  cancelled  ;  to  the  admissibility  of  all  which  evi- 
dence, the  defendant,  by  his  counsel,  objected ;  but 

The  Court  (Cranch,.  C.  J.,  contra,)  overruled  the  objection 
and  admitted  the  whole  of  the  evidence  (including  the  note,  upon 
which  the  suit  was  brought,)  to  be  given  in  evidence ;  and  the 
defendant  took  his  bill  of  exceptions. 
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Thrustox,  J.,  was  understood  as  being  of  opinion  that  it  ap- 
peared to  be  the  intent  of  the  parties  to  authorize  Mr.  Thomas  to 
make  such  a  note  as  would  be  received  by  the  bank  in  lieu  of  the 
old  joint  and  several  note  ;  and  that  the  bank  would  not  have  re- 
ceived a  mere  joint  note  in  the  place  of  a  joint  and  several  note ; 
and  that  the  power  should  be  construed  according  to  such  intent. 

MoRSELL,  J.,  was  understood  as  being  of  opinion  that  if  the 
power  was  defective,  the  note  was  only  void  to  the  extent  in  which 
the  attorney  exceeded  his  authority,  and  that  it  was  good  as  a 
joint  note,  if  not  as  a  joint  and  several  note. 

Craxcu,  C.  J.,  was  of  opinion  that  the  attorney,  having  ex- 
ceeded his  authority  in  making  the  note  joint  and  several,  it  was 
altogether  void,  and  was  inadmissible  upon  the  counts  upon  Ihe 
note,  if  not  upon  all  the  counts;  and  that  the  Court  ought  to  re- 
ject it. 

After  the  Court  had  thus  admitted  the  note  in  evidence,  the 
plaintiff'  offered  evidence,  by  the  testimony  of  Mr.  Thomas,  the 
cashier,  "  that  the  money  would  not  have  been  loaned  but  upon 
the  joint  and  several  note  of  the  parties  ;  "  and  that  "  the  power 
of  attorney  was  given  for  the  single  purpose  of  acting  for  said 
parties  in  relation  to  said  last-mentioned  note,  and  the  renewal 
thereof,"  that  is,  the  note  of  the  30th  of  January,  1836.^ 

The  defendant's  counsel,  in  addition  to  the  evidence  already 
stated,  offered  evidence  tending  to  prove  that  the  banks  in  Wash- 
ington county  in  the  District  of  Columbia,  have  been  in  the  prac- 
tice (some  banks  for  less,  and  some  for  more  than  twenty  years,) 
of  taking  and  discounting  notes  in  the  form  of  the  one  now  in 
suit,  made  directly  to  the  banks  or  some  of  their  officers  for  their 
use,  whenever  offered,  and  that  the  banks  preferred  to  loan  upon 
such  paper  ;  that  the  reason  of  this  practice  has  been  one  of  mu- 
tual convenience  to  the  borrower  and  to  the  banks  ;  the  first  being 
saved  from  the  costs  of  protest ;  and  the  last  being  saved  the  risk 
of  a  failure  to  give  notice  to  the  indorser ;  and  that  it  was  very 
usual  for  the  banks  to  lend  money  on  a  pledge  of  stock,  taking  in 
return  the  single  note  of  the  borrower  payable  to  the  banks  or 
some  of  their  officers  without  indorsement.  That  it  had  been  the 
practice  and  usage  of  the  said  banks  in  this  county,  to  discount, 
indiscriminately,  paper  on  which  there  was  an  indorser  or  indor- 
sers,  or  in  which  all  the  parties  were  drawers,  and  the  paper  drawn 
directly  to  the  bank  itself  or  some  of  its  officers  acting  in  its 

1  Upon  this  evidence  being  given,  CuAXCii,  C  J.,  made  the  following  memorandum 
in  his  note-boolv.  "  This  cvidcnee  was  given  after  the  Court  had  decided  that  the  note 
shoul<l  be  read  in  evidence ;  and  perhaps  decides  the  case  in  favor  of  the  plaintiffs 
upon  error  in  the  Supreme  Court;  but  although  the  intent  may  have  been  so,  yet  the 
means  are  not  sufficient  in  law  to  execute  that  intent.     W.  Cr." 
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behalf;  that  both  were  considered  equally  the  subjects  of  such 
discount,  but  that  in  all  of  the  said  banks  the  major  part  of  the 
accommodation  paper  discounted  was  in  the  form  of  notes  drawn 
by  one  party  in  favor  of  another  person  who  indorsed  it  to  the 
bank  ;  and  that  the  note  in  suit  was  discounted  in  the  usual 
manner. 

The  defendant  then  offered  evidence  that  on  the  27th  of  March, 
1834,  the  plaintiffs  discounted  the  joint  and  several  note  of  R.  M. 
Johnson,  P.  H.  Pope,  and  the  defendant,  for  the  amount  of  $5,000, 
and  reserved  out  of  the  proceeds  thereof  $103.33  as  interest  or 
discount  upon  the  same  for  four  months  and  four  days  ;  that  the 
said  note  laid  over  unpaid,  until  the  30th  of  January,  1836,  when 
the  sum  of  $450  was  paid  on  the  same  as  interest  in  arrear ;  and 
that  on  the  same  day  a  second  note  was  given  by  the  same  parties 
to  the  plaintiffs  in  renewal  of  the  first  described  note,  payable  in 
six  months  after  its  date,  which  was  discounted  by  the  plaintiffs, 
who  at  the  time  of  discounting  the  same  received  the  sum  of 
8153.33  as  interest  on  the  same  for  six  months  and  four  days. 
That  this  note  also  laid  over  until  the  16lh  of  February,  1837, 
when  the  sum  of  ^166.67  was  paid  on  it  as  interest  in  arrear 
from  the  30th  of  July,  1836,  to  the  16th  of  February,  1837,  on 
which  day  the  note  in  suit  was  given  in  renewal  of  the  last  de- 
scribed note,  and  was  on  the  same  day  discounted  by  the  plaintiffs, 
who  then  received  the  sum  of  $53.33  as  the  interest  in  advance 
for  sixty-four  daysi 

Whereupon  the  defendant's  counsel  prayed  the  Court  to  in- 
struct the  jury,  as  follows : 

1.  That  if  they  should  believe,  from  the  evidence,  that  the  note 
in  suit  was  given  in  renewal  of  other  notes  previously  given  by  the 
same  parties  to  the  plaintiffs,  who  received  or  reserved  in  advance, 
as  discount,  the  interest  at  the  rate  of  six  per  cent,  per  annum  on 
the  amount  of  the  debt  mentioned  in  said  notes  or  any  of  them, 
for  the  times  they  or  any  of  them  had  to  run,  then  the  receipt  or 
reservation  of  said  interest  in  advance,  is  evidence  of  usury,  and 
the  jury  may  infer  usury  from  the  same. 

2.  That  if  the  jury  believe,  from  the  evidence,  that  the  note  in 
suit  was  given  in  renewal  of  other  notes  successively  given  by  the 
same  parties  to  the  plaintiffs  for  the  amount  of  $5,000  loaned  to 
the  said  parties  by  the  plaintiffs,  and  that  at  the  time  of  the  origi- 
nal loan  the  plaintiffs  reserved  the  interest  on  the  said  sum  of 
$5,000,  at  the  rate  of  six  per  centum  per  annum  for  the  time  the 
original  note  had  to  rim ;  or  that  at  the  time  of  renewing  or  dis- 
counting the  note  in  suit  the  plaintiffs  received  of  the  makers 
thereof,  or  any  one  for  them,  the  interest  in  advance  for  the  period 
of  sixty-four  days,  then  said  facts  are  evidence  of  usury  in  the 
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transaction,  and  the  jury  may  infer  usury  from  said  facts,  in  said 
note  in  suit. 

3.  That  if  the  jury  believe  from  the  evidence,  that  the  note  in 
suit  was  given  to  the  plaintiffs  in  renewal  of  a  note,  for  the  same 
amount,  drawn  by  the  same  parties  directly  to  the  plaintiffs  as 
payees,  payable  six  months  after  date,  which  had  been  previously 
discounted  by  the  plaintiffs  for  the  accommodation  of  the  said 
parties  ;  and  that,  on  said  note,  drawn  at  six  months,  the  plain- 
tiffs received,  at  the  time  of  discounting  it,  the  interest  in  advance, 
for  six  months  and  four  days,  at  the  rale  of  six  per  cent,  per  an- 
num, on  the  amount  of  said  note ;  the  said  facts  are  evidence  of 
usury;  and  it  is  competent  for  the  jury  to  infer  usury  in  the  note 
in  suit. 

4.  That  if  the  jury  believe  from  the  evidence,  that  the  plaintiffs 
received,  on  the  day  of  the  dale  of  the  note  in  suit,  the  sum  of 
$166.67  as  and  for  interest  alleged  to  be  due  from  the  30th  of 
July,  1836,  to  the  16th  of  February,  1837,  (six  months  and  seven- 
teen days,)  on  a  prior  note  for  $5,000  given  by  the  same  parties 
to  the  plaintiffs,  falling  due  on  the  said  30lh  of  July,  1836,  and 
that  the  note  in  suit  was  given  in  renewal  of  the  said  note  falling 
due  on  the  30lh  of  July,  1836,  then  the  plaintiffs  have  taken  ille- 
gal interest,  and  it  is  competent  for  the  jury  to  infer  that  the  note 
in  suit  was  given  in  pursuance  of  an  usurious  agreement. 

5.  That  the  written  power  of  attorney  executed  to  George 
Thomas  by  the  defendant,  together  with  R.  M.  Johnson  and  P. 
H.  Pope,  gives  no  authority  to  said  Thomas  to  execute  a  joint 
and  several  note  in  behalf  of  the  said  parties,  and  that  the  defend- 
ant cannot  be  charged  in  this  action,  by  reason  of  any  joint  and 
several  note  purporting  to  be  executed  by  the  said  R.  M.  John- 
son, P.  H.  Pope,  and  this  defendant,  by  the  said  Thomas,  as  their 
attorney  under  said  written  power. 

But  the  Court  (Cranch,  C.  J.,  conird,)  refused  to  give  any  of 
the  said  instructions;  and  the  defendant  took  his  bill  of  excep- 
tions. 

Cranch,  C.  J.,  dissented,  because  the  transaction  seemed  to 
him,  from  the  evidence  as  stated  in  the  prayer  for  the  instructions, 
to  be  a  direct  loan  of  the  sum  of  $4,896.67,  to  be  repaid  at  the 
end  of  the  four  months  and  four  days,  with  the  sum  of  $103.33 
for  the  forbearance  of  the  said  sum  of  $4,896.67,  for  the  said  four 
months  and  four  days,  which  was  three  dollars  and  thirteen  cents 
more  than  at  the  rate  of  six  per  centum  per  annum,  in  direct  vio- 
lation of  the  Statute  of  Usury ;  and  a  practice  in  violation  of  the 
law  cannot  justify  an  illegal  transaction.  Interest  in  advance  can 
only  be  justified  in  a  regular  mercantile  discount  of  negotiable 
paper. 
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The  defendant  carried  Ihe  cause,  by  writ  of  error,  to  the  Su- 
preme Court,  where  the  judgment  was  affirmed  upon  the  money 
counts,  without  giving  any  opinion  as  to  the  admissibility  of  the 
note  of  the  16th  of  February,  1837.  Upon  the  question  of  usury 
they  would  not  permit  the  counsel  for  the  plaintiff  in  error  to 
argue ;  "  the  point  being  considered  as  settled  ;  "  but  they  did  not 
say  in  what  case.     13  Peters,  302. 


David  Hill  v.  Robert  K.  Scott. 

A  person  who  borrows  checks  paj^ablc  to  bearer,  to  raise  money  upon  for  his  accom- 
modation, but  has  not  indorsed  them,  is  a  competent  witness  for  the  defendant  to 
prove  usury. 

The  plaintiff  is  affected  by  the  usury,  although  he  did  not  know  it  when  he  purcliascd 
the  checks. 

By  the  law  of  Pennsylvania,  in  case  of  a  loan  by  the  plaintiff  to  the  defendant,  at  a 
higher  rate  of  interest  than  six  per  cent,  per  annum,  the  plaintiff  can  only  recover 
the  sum  actually  lent,  with  lawful  interest ;  and  the  burden  of  proof  is  on  the  plain- 
tiff to  show  the  actual  amount  paid  by  him  to  the  defendant. 

Assumpsit  against  the  drawer  of  sundry  checks,  payable  to 
bearer,  amounting  altogether  to  $465,  purchased  by  the  plain- 
tiff for  $265,  of  a  broker.  These  checks  were  lent  by  the  de- 
fendant to  W.  B.  Hart,  to  enable  him  to  raise  money  upon  them 
for  his  accommodation.  The  defendant,  having  given  Hart  a 
release,  called  him  as  a  witness. 

Mr.  R.  J.  Brent,  for  the  plaintiff,  objected  to  Hart  as  a  witness, 
because,  although  his  name  is  not  upon  the  paper,  yet  he  has 
passed  it  away,  and  upon  principles  of  public  policy  ought  not  to 
be  permitted  to  discredit  the  negotiable  paper  to  which  he  had 
given  currency,  and  to  testify  to  his  own  turpitude. 

But  the  Court  overruled  the  objection. 

Mr.  Brent  then  prayed  the  Court  to  instruct  the  jury,  in  effect, 
that  the  plaintiff  cannot  be  affected  by  the  usury  unless  he  knew 
it  when  he  purchased  the  checks.  Floyer  v.  Edwards,  Cowp.  115  ; 
Whitworth  v.  Adams,  5  Rand.  333;  Taylor  et  al.  v.  Bruce,  Gilm. 
Rep.  42. 

The  Court  (Cranch,  C.  J.,  not  giving  any  opinion)  refused  to 
give  the  instruction. 

Mr  Brent,  then  contended  that  by  the  law  of  Pennsylvania,  to 
constitute  usury,  there  must  be  a  loan.  See  the  Pennsylvania  Act 
of  1823,  Digest,  p.  369.  The  act  is  only  penal.  The  usury  does 
not  invalidate  the  contract  against  a  stranger,  without  notice. 
Fkchier  v.  Bank  of  the  United  Stales,  8  Wheat.  354 ;   Turner  v. 
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Calvert,  12  Serg.  &  Rawle,  46 ;  Wpcoff  v.  Longhead,  2  Dall.  92 ; 
Musgrove  v.  Gibbs,  1  Id.  217. 

The  Court  was  of  opinion,  that  if  the  jury  should  find  the  law 
of  Pennsylvania  to  be  as  in  the  statute  of  1823,  and  that  this  was 
a  loan  of  money  by  the  plaintiff  to  the  defendant  at  a  higher  inte- 
rest than  at  the  rate  of  six  per  centum  per  annum,  the  plaintiff 
cannot  recover  more  than  the  amount  paid  by  the  plaintiff  for  the 
check  with  lawful  interest  thereon. 

Thruston,  J.,  however,  was  of  opinion  that,  in  such  case,  the 
plaintiff  could  not  recover  any  thing. 

Mr  Bradley,  for  the  defendant,  contended  that  the  burden  of 
proof  was  on  the  plaintiff  to  show  what  he  paid  for  the  checks,  as 
they  had  been  delivered  by  the  defendant  to  Hart,  in  blank,  to  be 
filled  up  by  him,  to  raise  money  upon  for  his  accommodation, 
the  defendant  never  having  received  any  consideration  therefor ; 
Woodhouse  v  Holmes,  10  Johns.  231  ;  and  having  given  evidence 
that  Hart  received  only  $265  for  checks  for  $465,  post-dated  five 
months. 

The  Court  {iiem.  con.)  was  of  opinion  that  if  the  plaintiff  would 
recover  more  than  the  $265  on  the  checks  for  ^465,  he  must 
show  that  he  paid  more  for  them. 

Verdict  for  the  plaintiff,  for  the  amount  paid  by  the  plaintiff  for 
the  checks  with  lawful  interest  thereon. 


Samuel  Cunningham,  for  the  use  of  William  Remington,  v. 
Zachariah  M.  Offutt,  and  Otho  M.  Linthicum  v.  The 
Same. 

A  fieri  facias  binds  the  goods  only  from  the  time  of  its  delivery  to  the  marshal ;  and 
if  it  be  returned  without  being  levied  upon  the  goods,  its  lien  ceases ;  and  a  subse- 
quent ^enyaa'as,  issued  at  the  suit  of  another  creditor  upon  a  subsequent  judgment, 
and  levied  upon  the  goods,  must  be  satisfied  before  a  second  fieri  foxias  afterwards 
issued  by  the  first  creditor  upon  the  prior  judgment. 

The  execution  first  delivered  to  the  marshal  must  be  first  served. 

This  was  a  motion  by  Remington  to  order  the  marshal  to  pay 
over  to  him  $69,  which  he  had  made  under  a  fieri  facias  at  the 
suit  of  Linthicum  against  Offutt ;  and  the  matter  was  submitted 
to  the  Court  upon  the  following  case  stated. 

On  the  26th  of  May,  1835,  b.  fieri  facias  was  issued  at  the  suit  of 
Cunningham  against  Offutt,  which  came  to  the  hands  of  the  mar- 
shal on  the  next  day,  and  was  levied  upon  a  negro  boy  appraised  at 
$350.  The  boy  was  replevied  by  William  Remington,  claiming 
him  under  a  bill  of  sale  from  Offutt.     On  the  trial  of  the  action 


NOVEMBER  TERM,  1838.  525 

Cunningham  v.  Oflfutt. 

of  replevin,  judgment  was  rendered  for  the  defendant  in  replevin, 
and  a  return  of  the  boy  awarded.  After  which,  it  was  agreed 
between  OfFutt,  Remington,  and  Cunningham,  that  the  latter 
should  take  the  boy  in  part  of  his  execution,  without  a  public  sale, 
at  a  sum  which  left  a  balance  of  ^69  unpaid  on  the  execution  ; 
which  balance  Remington  paid  to  Cunningham,  and  took  an 
assignment  of  his  judgment  for  a  like  amount. 

Before  this  arrangement  was  made,  namely,  on  the  15th  of 
August,  1837,  2i  fieri  facias  was  issued  at  the  suit  of  Otho  M.  Lin- 
thicum,  against  the  said  Offutt,  which  came  to  the  marshal's  hands 
on  the  1st  of  September,  1837,  and  was,  on  the  11th  of  Novem- 
ber, 1837,  levied  on  sundry  household  furniture,  &c.,  not  includ- 
ing the  negro  boy. 

On  the  17th  of  November,  1837,  Remington  caused  a  fieri 
facias  to  be  issued  for  his  use,  upon  the  judgment  of  Cunningham 
against  OfFutt ;  which  execution  came  to  the  hands  of  the  marshal 
on  the  18th  of  November,  1837 ;  and  was  levied  on  the  same 
property  upon  which  the  fieri  facias  of  Linthicum  against  Offutt 
had  been  levied  ;  and  which  was  sold  by  the  marshal.  Reming- 
ton claimed  a  priority  of  payment  of  his  $69  out  of  the  proceeds 
of  the  sale,  and  notified  the  marshal  to  retain  that  sum  for  his  use, 
and  to  pay  it  over  to  him  ;  to  which  Linthicum  objected.  The 
question  was  submitted  to  the  Court  without  argument. 

Cranch,  C.  J.  The  execution  of  Cunningham^  for  the  use  of 
Remington  v.  Offutt,  which  was  issued  on  the  17th  of  Novem- 
ber, 1837,  purports  to  be  an  original  fieri  facias ;  not  an  alias. 
It  contains  no  reference  to  any  former  execution,  and  is  for  the 
whole  amount  of  the  original  judgment. 

The  execution  of  Linthicum  v.  Offutt,  which  was  issued  on  the 
1st  of  September,  1837,  appears,  also,  to  be  an  original  fieri 
facias,  and  was  delivered  to  the  marshal  on  the  same  day,  who 
levied  it  upon  certain  property  of  the  defendant,  OfFutt,  on  the 
11th  of  November,  1837. 

The  execution  of  Cunningham,  for  the  use  of  Remington,  was 
delivered  to  the  marshal  on  the  18th  of  November,  1837,  and 
levied  on  the  same  property.  The  execution  of  Linthicum, 
having  first  come  to  the  hands  of  the  marshal,  must  be  first  satis- 
fied. 

But  it  is  said  that  Cunningham's  execution  for  the  use  of 
Remington  was  an  alias  fieri  facias,  the  first  having  issued  on  the 
27th  of  May,  1825,  and  delivered  to  the  marshal  on  the  same 
day,  and  levied  upon  a  negro-boy,  who  was  replevied  out  of  the 
marshal's  hands  by  Remington,  but  afterwards  delivered  to  Cun- 
ningham, at  a  certain  price,  in  part  satisfaction  of  his  judgment, 
and  that  a  balance  of  $69  was  paid  to  Cunningham  by  Reming- 
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ton,  who  look  an  assignment  of  the  judgment  to  that  amount,  and 
issued  the  above-mentioned  ^eri/adfiw  on  the  17ih  of  November, 
1837. 

I  think  this  makes  no  difference.  The  first  execution  was  not 
levied  upon  this  property  on  which  Linthicum's  execution  was 
levied  ;  and  although  the  personal  property  is  bound  by  the  deli- 
very of  the  execution  to  the  marshal,  yet,  if  that  execution  be 
returned,  it  is  fundus  officio^  and  if  a  new  fieri  facias  be  issued, 
it  binds  the  goods  only  from  the  time  of  its  delivery  to  the 
marshal. 

By  the  Statute  of  Frauds  and  Perjuries,  29  Car.  2,  c.  3,  §  16, 
"  no  writ  o{  fieri  facias,  or  other  writ  of  execution  shall  bind  the 
property  of  the  goods  against  whom  such  writ  of  execution  is 
sued  forth,  but  from  the  lime  that  such  writ  shall  be  delivered  to 
the  sheriff,  under-sheriff,  or  coroners  to  be  executed." 

The  fieri  facias  of  Cunningham  for  the  use  of  Remington, 
therefore,  could  not  bind  the  property  of  the  goods  against  which 
it  was  sued  forth,  but  from  the  18th  of  November,  1837,  the  day 
it  was  delivered  to  the  marshal ;  whereas  Linthicum's ^eri/ac/as 
bound  the  property  of  the  goods  from  the  1st  of  September, 
1837. 

I  am,  therefore,  of  opinion,  that  the  sura  of  $69  which  the 
marshal  has  retained,  to  abide  the  opinion  of  the  Court  upon  this 
question,  ought  to  be  paid  over  to  Mr.  Linthicum. 

MoRSKLL,  J.,  concurred. 

Thruston,  J.,  absent. 


Yates   &    JNIcIntire    v.   Arden  et  al.,  the   Heirs  at  Law  and 
Administrator  of  D.  D.  Arden,  deceased. 

If  an  apcnt,  "svliosc  duty  it  is  to  keep  the  goods  and  effects  of  his  employer  separate, 
mix  them  with  his  own,  it  lies  upon  him  to  distinguish  them  ;  and  if  he  cannot,  the 
whole  is  to  be  considered  as  belonging  to  the  other ;  and  every  sort  of  profit  derived 
by  an  agent  from  dealing  or  speculating  with  his  principal's  effects,  is  the  property 
of  the  latter,  and  must  be  accounted  for. 

If  the  bill  be  originally  filed  by  the  complainants  "for  themselves  and  such  other 
creditors  as  shall  choose  to  come  in  and  contribute  to  the  expenses  of  the  suit,"  the 
complainants,  before  answer,  have  a  right  to  amend  their  bill  by  striking  out  those 
words,  although  some  of  the  other  creditors  shall  have  filed  their  petitions  to  be  let 
in  as  complainants ;  but  the  complainants  must  pay  the  petitioners  their  costs. 

Bill  in  equity,  having  a  double  aspect.  1.  To  charge  the  real 
estate  of  D.  D.  Arden,  deceased,  with  payment  of  debts  due  to 
the  plaiutifTs,  "  and  such  other  creditors  of  D.  D.  Arden  as  shall 
come  in  and  contribute  to  the  expenses  of  the  suit ;  "  and  2d,  to 
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obtain  the  exclusive  benefit  of  snch  of  the  real  estate  as  was  pur- 
chased by  the  deceased,  with  the  plaintiffs'  funds,  and  as  their 
agent ;  and  to  obtain  a  decree  for  the  sale  of  the  whole  of  the 
real  estate.  The  plaintiffs  claimed  to  be'  creditors  to  the  amount 
of  $35,301.51,  and  averred  that  the  personal  estate  was  insuffi- 
cient to  pay  the  debts  of  the  intestate. 

The  heirs  at  law,  without  having  answered  the  bill,  filed  a 
cross-bill  against  Yates  &  Mclntire,  and  the  administrator  of 
D.  D.  Arden's  estate,  averring  that  the  intestate  carried  on  an 
extensive  and  profitable  business  in  Washington  upon  his  own 
account.  That  the  defendant,  John  M.  Maury,  was  appointed  his 
administrator,  and  returned  an  inventory  by  which  it  would  seem 
that  the  personal  estate  would  be  insufficient  to  pay  the  debts,  but 
they  have  no  means  of  ascertaining  the  correctness  of  the  same. 
That  Maury,  the  administrator,  is  the  agent  of  tfie  plaintiffs,  and, 
as  such,  is  in  the  possession  of  all  the  books  and  papers  of  the 
deceased  ;  and  represents  that  the  intestate,  in  all  his  transac- 
tions, acted  exclusively  for  the  plaintiffs.  These  complainants  are 
unable  to  answer  the  bill  of  the  plaintiffs,  Yates  &  Mclntire, 
with  any  degree  of  accuracy,  and  pray  that  Yates  &  Mclntire 
may  specify  all  the  transactions  of  the  deceased  in  which  they 
were  interested  ;  and  that  the  defendant  Maury  may  produce  the 
books  and  papers  of  the  deceased,  and  that  the  defendants  may 
account  for  all  the  property  which  came  to  their  hands. 

Before  any  answer  had  been  filed  to  either  of  those  bills,  the 
Bank  of  the  United  States  and  M.  h,  H.  Carey,  respectively  filed 
their  petitions  as  creditors  of  the  intestate,  staling  that  his  per- 
sonal estate  is  insufficient  to  pay  his  debts.  That  Yates  & 
Mclntire,  claiming  to  be  creditors,  and  professing  to  act  in  behalf 
of  all  the  creditors,  &c.,  have  filed  their  bill  to  subject  the  real 
estate  to  the  payment  of  the  debts  of  the  deceased;  but  claim 
that  the  real  estate,  or  a  great  part  of  it,  was  purchased  with  their 
funds,  and  therefore  they  claim  a  priority  of  payment,  &c.  That 
these  petitioners  deny  the  facts  to  be  as  averred  by  Yates  & 
Mclntire  in  their  said  bill ;  and,  if  true,  deny  their  right  to  pri- 
ority of  payment ;  and  suggest  the  inconsistency  of  thus  profess- 
ing to  act  for  all  the  creditors,  and  at  the  same  time  claiming  pri- 
ority of  payment ;  and  they  pray  the  Court  to  compel  them  to 
elect  upon  which  ground  they  will  proceed  ;  or  to  carry  on  the 
litigation,  so  far  as  their  claim  for  preference  is  concerned,  at 
their  own  expense,  and  that  the  petitioners  may  be  admitted  as 
parties  to  so  much  of  the  said  bill  as  seeks  to  promote  the  com- 
mon interest  of  all  the  creditors;  and  to  resist  so  much  as  is  at 
variance  with  their  rights  as  creditors ;  and  for  general  relief. 

Before  any  answer  was  filed  to  the  bill  of  Yates  &  Mclntire, 
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but  after  the  Bank  of  the  United  States  and  the  Messrs.  Carey 
had  filed  their  petitions,  Yates  &  Mclntire  amended  their  bill  by 
striking  out  the  words  "  in  behalf  of  themselves  and  such  other 
creditors  as  shall  choose  to  come  in,"  &c.,  and  by  charging  that 
the  defendants,  the  heirs  of  the  intestate,  had  entered  upon  the 
real  estate,  and  were  in  receipt  of  the  rents  and  profits,  greatly 
exceeding  ^1,500  a  year,  which  ought  to  be  subject  to  the  pay- 
ment of  the  debt  due  by  the  intestate  to  the  plaintiffs,  the  said 
real  estate  having  been  purchased  with  their  funds  improperly 
applied  by  him  as  agent,  whereby  he  became  a  trustee  for  their 
benefit,  and  the  defendants  must  take  the  same,  subject  to  all  the 
plaintiffs'  legal  and  equitable  claims  thereon  ;  and  praying  that  a 
receiver  may  be  appointed.  Yates  &  Mclntire,  and  Mr.  Maury 
answered  ihe  cross-bill ;  and  it  was  agreed  that  the  cross-bill  of 
the  heirs  should  be  received  as  their  answer  to  the  bill  of  Yates 
&  Mclntire,  and  that  the  answer  of  Mr.  Maury  should  be  read 
as  his  deposition  in  the  same  suit ;  that  general  replications  should 
be  filed  to  the  respective  answers,  and  that  the  causes  should  be 
set  for  hearing,  and  submitted  upon  the  respective  bills,  answers, 
and  general  replications,  and  the  dcjjosition  of  Mr.  Maury. 

Cranch,  C.  J.,  delivered  l!ie  opinion  of  the  Court. 

The  facts  which  it  is  incumbent  on  Yates  &  Mclntire  to  prove, 
in  order  to  justify  a  decree  in  their  favor,  to  the  extent  of  their 
prayer  for  relief,  are 

1.  That  the  intestate,  D.  D.  Arden,  was  their  agent  for  the  sale 
of  their  lottery  tickets,  upon  commission. 

2.  That,  as  such  agent  he  received  a  large  number  of  tickets 
which  he  sold  for  their  account,  and  that  he  was  indebted  to  them 
in  a  large  amount  at  the  time  of  his  death,  and  that,  on  the  1st  of 
June,  1836,  there  remained  due  to  them,  the  sum  of  $31,074.10. 

3.  That  D.  D.  Arden  died  seized  or  possessed  of  real  estate,  as 
alleged  in  their  bill,  the  whole,  or  a  large  part  of  which,  was  pur- 
chased by  the  deceased,  with  the  funds  of  the  plaintiffs,  Yates  & 
Mclntire.  That  if  any  part  thereof  was  purchased  and  paid  for  with 
the  separate  and  individual  funds  of  the  deceased,  it  is  so  mingled 
with  the  part  purchased  with  the  funds  of  the  plaintiffs,  Yates  <^: 
Mclntire,  that  it  cannot  be  discriminated  by  the  plaintiffs. 

4.  That  so  far  as  the  plaintiffs,  Yates  &  Mclntyre,  seek  to 
charge  the  real  estate,  if  any,  which  was  purchased  with  the  sepa- 
rate funds  of  the  deceased,  they  must  show  that  his  personal  estate 
was  insufficient  to  pay  his  debts. 

None  of  these  facts  Avere  denied  in  the  cross-bill  of  the  heirs, 
which  is  received  as  their  answer  to  this  bill  ;  and  they  are  all 
proved  by  the  answer  of  Mr.  Maury,  which  is  received  by  con- 
sent as  his  deposition  in  this  suit. 
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Theobald,  in  his  treatise  on  Principal  and  Agent,  p.  369,  says, 
"and  this  principle  will  be  found  to  be  established,  by  many 
authorities,  as  a  settled  rule  in  equity,  that  if  an  agent,  whose 
duty  it  is  to  keep  the  properly  of  his  employer  separate,  mix  it 
with  his  own,  it  lies  upon  him  to  distinguish  them ;  and  if  he  can- 
not distinguish  what  is  his  own,  the  whole  is  to  be  considered  as 
belonging  to  the  other."  And  in  page  371,  he  says,  "  every  sort 
of  profit  or  advantage,  clandestinely  derived  by  an  agent,  from 
dealing  or  speculating  with  his  principal's  effects,  is  the  property 
of  the  latter,  and  must  be  accounted  for."  Malyne,  lol.  See 
Lord  Cliadworlk  v.  Edwards,  8  Ves.  48  ;  Lnptou  v.  While,  and 
Panion  v.  Panton,  15  Ves.  436. 

These  plaintiffs,  therefore,  have  a  right  to  consider  the  whole 
real  estate  of  the  deceased  in  this  district  as  belonging  to  them, 
and  either  to  have  it  specifically  conveyed,  they  paying  any 
balances  of  the  purchase-money  which  may  be  due;  or,  to  have 
it  sold,  and  the  proceeds  of  the  sales,  after  paying  such  balances, 
if  any  there  are,  to  be  appropriated  to  the  extinguishment  of  their 
claim  against  the  deceased. 

It  has  been  suggested,  that  after  the  Bank  of  the  United  Slates, 
and  M.  and  H.  C.  Carey,  other  creditors  of  the  deceased,  had 
come  in,  according  to  the  invitation  of  the  bill,  the  plaintiff's  had 
no  right  to  amend  it  so  as  to  exclude  those  creditors  who  had 
come  in  under  the  invitation  of  the  original  plaintiff's,  Yates  and 
Mclntire. 

The  Bank  of  the  United  States,  and  the  INIessrs.  Carey,  had  by 
their  petition  prayed  to  come  in,  not  to  aid  the  original  plaintiff's, 
but  to  controvert  the  plaintiflTs'  claim  to  the  property  purchased 
by  their  agent  with  their  funds,  and  to  be  admitted  to  the  benefit 
of  so  much  of  the  bill  as  seeks  to  promote  the  common  interest; 
at  the  same  time  averring  the  bill  to  be  incongruous,  and  liable  to 
be  defeated  upon  demurrer.  In  order  to  avoid  this  objection,  the 
original  plaintiflTs  amended  their  bill,  by  striking  out  the  invitation, 
and  leaving  the  bank  and  the  Messrs.  Carey  to  pursue  their  own 
course  ;  and  the  question  now  is,  whether  they  had  a  right  so 
to  do. 

We  think  they  had  ;  but  they  must  pay  the  petitioners  their 
costs. 

The  plaintiff's  having  shown  that  a  large  part  of  the  real  estate 
was  purchased  by  the  deceased  with  their  funds,  and  the  defend- 
ants having  failed  to  show  what  part,  if  any,  was  purchased  with 
the  separate  funds  of  the  deceased,  the  Court  will  order  the  whole 
to  be  sold,  and  the  proceeds  to  be  brought  into  court  to  be  dis- 
posed of  as  the  Court  shall  direct. 
VOL.  V.  45 
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W1LX.IAM  G.  W.  White  v.  Clarke  and  Briscoe. 

When  a  decree  of  this  Court  is  affirmed  by  the  Supreme  Court  of  the  United  States, 
and  a  mandate  is  sent  to  this  Court,  commanding  that  such  execution  and  pro- 
ceedings be  had  in  said  cause  as  according  to  right,  justice,  and  the  laws  of  the 
United  States,  ought  to  be  had,  tlie  appeal  notwithstanding;  and  this  Court  makes 
an  order  that  the  defendants  without  further  delay,  perform  the  decree  thus  affirmed 
with  costs,  tiiis  order  is  not  such  a  judgment  or  decree  as  may  be  superseded  under 
the  Maryland  Act  of  1791,  c.  67. 

On  the  10th  of  June,  1837,  this  Court  decreed  that  the  injunc- 
tion, in  this  case  granted,  restraining  the  defendants  from  trans- 
ferring certain  promissory  notes  which  the  plaintiff  had  given 
them,  should  be  perpetual ;  that  the  defendants  should,  without 
delay,  bring  the  said  notes  into  court  to  be  cancelled,  and  should 
pay  the  plaintiff  $1,083.55,  (being  the  amount  paid  by  him 
on  three  judgments  obtained  against  him  by  Clagget  and  Wash- 
ington, on  three  notes  which  the  defendants  had  passed  to  them 
before  maturity,)  and  interest  thereon  from  the  said  lOlh  of 
June,  1837,  and  that  they  pay  the  costs  of  the  suit.  From  this 
decree,  the  defendants  appealed  to  the  Supreme  Court  of  the 
United  Slates,  who,  on  the  22d  of  February,  1838,  affirmed  the 
same  with  costs,  and  damages,  at  the  rate  of  6  per  cent,  per  annum, 
and  sent  a  mandate  to  this  Court,  commanding  that  "  such  execu- 
tion and  proceedings  be  had  in  said  cause,  as  according  to  right 
and  justice,  and  the  laws  of  the  United  States,  ought  to  be  had, 
the  said  appeal  notwithstanding."  Whereupon  this  Court,  on 
the  11th  of  April,  1838,/after  reciting  the  decree  of  this  Court  of 
the  lOih  of  June,  1837,  the  appeal,  the  affirmance,  and  the  man- 
date, ordered  that  the  defendant,  without  further  delay,  bring  the 
notes  into  court  to  be  cancelled,  and  the  said  sum  of  money  with 
interest  thereon,  and  the  costs  of  this  suit,  and  ^142.88,  the  com- 
plainants' costs  in  this  suit  in  the  Supreme  Court,  to  be  paid  to 
the  complainant ;  and  that  herein  the  said  defendants  fail  not. 

The  defendants  brought  the  notes  into  court,  but  instead  of 
bringing  the  money  into  court,  produced  a  certificate  from  two 
justices  of  the  peace,  that  on  this  21st  day  of  April,  1838,  the 
defendants,  with  Walter  Clarke  and  James  T.  Clarke,  confessed 
judgment  to  the  plaintiff"  for  the  sum  of  $1,083.55,  with  interest 
from  the  10th  of  June,  1837,  until  paid,  and  costs  of  this  suit, 
namely,  $147.58,  and  $142.80,  the  costs  in  the  Supreme  Court, 
and  the  additional  costs  thereon,  which  sums  were  recovered  by 
the  said  W.  G.  W.  White  against  the  said  Joseph  S.  Clarke  and 
Richard  G.  Briscoe,  on  the  11th  of  April,  in  the  year  of  our  Lord, 
1838,  by  a  decree  of  the  Circuit  Court  of  the  District  of  Colum- 
bia, silting  as  a  Court  of  Equity,  for  Washington  County  afore- 
said." 
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In  this  state  of  the  case,  Mr.  Marbury  and  Mr.  Key,  for  the 
complainant,  moved  for  an  attachment  against  the  defendants  for 
not  bringing  the  money  into  conrt,  according  to  the  order  of  the 
lllh  of  April,  1828  ;  and  contended  that  the  jndgment  thus  con- 
fessed before  the  two  justices,  is  not  a  supersedeas.  That  the 
order  of  the  11th  of  April  is  not  a  final  decree  upon  which  an 
execution  could  issue ;  it  is  a  mere  command  to  the  defendants  to 
perform  the  final  decree  of  the  lOih  of  June,  1837;  and  it  is  now 
too  late  to  supersede  that  decree,  because  more  than  two  months 
have  expired  since  that  decree  was  passed ;  and  it  was  super- 
seded by  the  appeal-bond  until  the  affirmance  of  the  cause  in  the 
Supreme  Court,  and  cannot  now  be  superseded  by  a  confession 
oi  judgment. 

Mr.  Hobaiiy  contra,  contended  that  the  order  of  the  11th  of 
April  is  a  renewal  of  the  decree  of  the  lOlh  of  June,  1837,  and 
may  now  be  superseded. 

Mr.  Key,  for  the  complainant,  in  reply,  contended  that  the  Act 
of  Assembly  of  Maryland  of  November,  1791,  c.  67,  does  not 
apply  to  such  a  decree  as  this,  which  is  a  mere  order  to  the  de- 
fendant to  obey  a  previous  decree.  That  the  act  contemplated 
only  ordinary  decrees  simply  for  the  payment  of  money,  and  not 
a  complicated  decree  to  do  particular  acts,  and  also  to  pay  money  ; 
the  whole  decree  must  be  superseded,  or  no  part  of  it. 

The  Court  (Thurston,  J.,  contra,)  was  of  opinion  that  the  con- 
lession  of  judgment  was  noi  ix  supersedeas ;  but  refused  to  grant 
an  attachment,  saying  that  the  complainant  might  have  a  fieri 
facias. 


Peter  Lenox's  Executors  v.  J.  B.  Gorman  et  al. 

To  a  declaration  in  debt  upon  a  replevin-bond,  setting  forth  the  condition  and  tlic 
breaches,  Ijy  not  prosecuting  the  writ  of  rei»lcvin  to  effect,  and  by  not  returning  tlic 
property,  and  by  not  paying  the  damages  and  costs ;  a  plea,  that  the  defendant  liath 
performed,  &c..  all  and  singular  the  matters  and  things  in  the  said  condition  men- 
tioned, which  he,  according  to  the  force,  form,  and  effect  of  the  same  condition, 
ougtit  to  have  observed,  performed,  v*cc.,  is  bad  upon  general  demurrer. 

Evidence  that  the  landlord  was  indebted  to  the  defendant  at  the  time  that  the  rent 
was  due  by  the  tenant,  cannot  be  given  under  a  plea  of  set-off. 

Debt  on  replevin-bond  in  the  penalty  of  $3,400,  given  by  J.  B. 
Gorman  upon  obtaining  a  writ  of  replevin,  in  his  own  name,  for 
goods  distrained  by  Peter  Lenox  for  rent  due  by  Mrs.  Argiielles, 
upon  which  writ  judgment  was  rendered  for  Mr.  Lenox,  in  1837, 
upon  the  pleas  of  nan  tenuit,  non  dimisit,  and  no  rent  arrear  ;  the 
jury  having  found  the  issues  for  the  landlord,  and  one  cent  da- 
mages, and  that  the  rent  arrear  was  $978.30,  and  the  value  of 
the  goods  distrained  ^'1,198. 


532  WASHINGTON. 


Lenox's  Executors  v.  Gorman. 


The  declaration  upon  the  replevin-bond  set  forth  the  condition, 
and  alleged,  as  breaches  thereof,  that  the  said  Gorman  did  not 
prosecute  his  writ  of  replevin  with  effect;  and  did  not  return  the 
goods,  nor  pay  the  charges  and  costs. 

The  defendants  pleaded  "that  the  said  J.  B.  Gorman  hath  well 
and  truly  observed,  performed,  fulfilled,  and  kept,  all  and  singular 
the  matters  and  things,  in  the  condition  of  the  said  writing  obliga- 
tory mentioned  and  contained,  which  he,  according  to  the  force, 
form,  and  effect,  of  the  same  condition,  ought  to  have  observed, 
performed,  fulfilled,  and  kept." 

To  this  plea  the  plaintiffs  demurred  generally. 

The  defendants  also  pleaded,  by  way  of  set-off,  that  at  the 
time  of  the  alleged  breaches  of  the  condition  of  the  bond,  the  said 
Peter  Lenox,  in  his  lifetime,  was  indebted  to  the  said  Gorman,  in 
the  sum  of  $1,238.96,  for  matters  properly  chargeable  in  account, 
and  for  goods  sold  and  delivered,  and  for  money  lent  and  ad- 
vanced, all  which  still  remains  due  ;  and  that  he  is  willing  to  set 
off  as  much  thereof  as  the  damages  for  the  said  supposed  breaches 
may  amount  to. 

To  this  plea  the  plaintiffs  replied,  "that  the  said  Peter  Lenox, 
in  his  lifetime  did  not  undertake  and  promise  in  manner  and  form 
as  the  defendants  have  above  pleaded,  and  of  this  they  put  them- 
selves upon  the  country,"  &c.  They  also  replied  the  statute  of 
limitations. 

Upon  the  demurrer  to  the  plea  of  general  performance,  the 
Court  (Thruston,  J.,  absent,)  rendered  a  peremptory  judgment 
for  the  debt  in  the  declaration  mentioned,  to  be  released  on  the 
payment  of  the  rent  arrear,  with  interest  and  costs. 

Upon  the  trial  of  the  issues  upon  the  set-off,  the  Court  refused 
to  permit  evidence  to  be  given  of  work  and  labor,  &c.,  done  by 
the  said  Gorman  for  the  said  Peter  Lenox. 

Cranch,  C.  J.,  doubting  whether  the  plaintiffs  ought  not  to 
have  demurred  ;  but  inclining  to  think  that  the  issue,  whether 
Lenox  was  indebted  to  Gorman  at  the  time  of  Lenox's  judgment 
for  tlie  rent  due  by  Mrs.  Arguelles,  was  an  immaterial  issue,  and, 
therefore,  no  evidence  should  be  permitted  to  be  given  upon  it. 
Besides,  the  evidence  was  offered  for  the  purpose  of  showing  that 
no  rent  arrear  was  actually  due  from  Mrs.  Arguelles,  as  charged 
in  the  avowry,  in  the  action  of  replevin,  and  found  by  the  jury  in 
that  case. 

The  defendants  prayed  the  Court  to  instruct  the  jury,  that  the 
plaintiffs  were  not  entitled  to  a  verdict  in  this  case,  for  the  amount 
of  the  rent  arrear  found  by  the  jury  in  the  action  of  replevin. 

But  the  Court  refused  to  give  the  instruction. 

The  defendants  took  their  bills  of  exceptions. 

Verdict  for  the  plaintifi;  ^1,088.25. 
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Messrs.  Brent  Sf  Brent,  for  the  plaintiffs  ;  Messrs.  Key  and 
Hoban,  for  the  delendants. 

The  defendant's  counsel  moved  in  arrest  of  judgment : 

1.  "Because  the  plaintiffs  are  not  entitled  to  a  judgment  on 
the  verdict  for  the  amount  thereof;  it  being  the  amount  of  rent 
arrear  found  by  the  former  jury  in  the  former  record  ;  and  there 
being  no  breach  in  the  declaration  stating  that  as  the  plaintiff's 
damage." 

2.  "Because  the  plaintiffs  are  not  entitled  to  judgment  on  the 
demurrer  for  any  thing  but  the  damages  and  costs  stated  in  the 
declaration  as  the  breach  of  the  condition  of  the  bond,  for  which 
this  action  is  brought." 

3.  "Because  the  plaintiffs,  under  the  breaches  set  out  in  their 
declaration,  are  not  entitled  to  the  amount  of  rent  in  arrear,  as 
found  in  the  record  given  in  evidence,  but  only  to  the  damages 
and  costs  stated  in  the  former  record  ;  neither  on  the  verdict  now 
rendered  nor  on  the  demurrer." 

4.  "Because  the  Court  cannot  ascertain  the  damages  on  the 
demurrer ;  but  the  same  should  have  been  done  by  a  jury." 

I^it  the  Court  overruled  the  motion  ;  and  rendered  judgment 
for  the  penalty  of  the  bond  and  $3,000  damages ;  the  said  debt 
and  damages  to  be  released  on  the  payment  of  $1,088.25  and 
costs. 


W.  H.  Fresh  v.  Riah  Gilson  ct.  al. 

The  plaintiff  cannot  recover  in  an  action  of  indebitatus  assumpsit,  for  work  and  labor 
done  under  a  contract  under  seal,  unless  the  whole  work  has  been  done  according 
to  the  contract;  nor  in  an  action  against  three  defendants,  upon  a  contract  under 
the  seal  of  one  defendant  only;  unless  the  contra(;t  was  made  for  the  benefit  of  all 
the  defendants,  and  the  work  performed  according  to  the  contract. 

The  defendants  had  a  contract  with  the  Chesapeake  and  Ohio 
Canal  Company  for  making  culvert  No.  116,  in  section  No.  150 ; 
and  the  plaintiff,  by  a  written  contract  under  his  seal  and  that  of 
Gilson,  one  of  the  defendants,  undertook  to  do  the  work,  by  the 
4lh  of  July,  1833,  at  a  less  price  as  to  part  of  the  work,  and  at 
the  contract  price  as  to  the  residue.  This  contract  was  given  in 
evidence  by  the  plaintiff.  The  defendants  gave  evidence  tend- 
ing to  show  that,  according  to  a  stipulation  in  that  contract,  Mid- 
ler, one  of  the  defendants,  (not  Gilson,  who  had  signed  and  sealed 
the  contract,)  not  being  satisfied  with  the  progress  of  the  work, 
some  time  in  July,  1833,  came  and  declared  the  plaintiff's  con- 
tract to  be  abandoned,  and  proceeded  to  finish  the  work  before 
the  21st  of  December,  1833.  The  defendants  attempted  to  prove 
45* 
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the  amount  which  they  had  been  obliged  to  pay  to  complete  the 
contract;  the  vouchers  produced  were  disputed  at  every  step,  and 
the  plaintiff  took  four  bills  of  exception  to  the  admission  of  evi- 
dence. 

The  Court,  at  the  motion  of  Mr.  Bradley^  the  defendant's 
counsel,  instructed  the  jury,  that  if  they  should  find  from  the  evi- 
dence that  there  was  an  agreement  under  seal  between  the  plain- 
tiff and  the  defendants  for  the  execution  of  the  work  and  labor 
for  which  this  action  is  brought,  the  plaintiff  is  not  entitled  to 
recover. 

Cranch,  C.  J.,  would  have  added,  "  unless  they  should  also  be 
satisfied  by  the  evidence  that  the  plaintiff  had  performed  the  work 
according  to  his  agreement." 

The  Court  also  instructed  the  jury,  at  the  instance  of  the  de- 
fendant's counsel,  that  if  they  should  find  from  the  evidence,  that 
the  plaintiff  performed  the  work  and  labor  for  which  this  action  is 
brought,  under  a  sealed  agreement  between  the  plaintiff  and  Riah 
Gilson,  the  plaintiff  is  not  entitled  to  recover  in  this  action. 

Cranch,  C.  J.,  would  have  added,  "unless  they  should  be  satis- 
fied by  the  evidence,  that  the  plaintiff  had  done  the  work  accord- 
ing to  the  written  contract ;  and  that  the  contract  was  made  by 
Gilson  for  the  benefit  of  all  the  defendants  and  with  their  consent, 
and  that  they  recognized  it." 

To  these  instructions  the  plaintiff  also  excepted,  and  took  his 
bills  of  exception. 

Messrs.  Brent  8f  Brent,  for  the  plaintiff;  Mr.  Bradley,  for 
the  defendants. 

Verdict  and  judgment  for  defendants. 

Reversed  by  the  Supreme  Court  of  the  United  States,  January 
term,  1842. 
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Eliza  Ellen  Mockbe-e  et  ah  v.  Anna  Maria  Upperman,  and 
Ihe  Heirs  of  Benjamin  B.  Myers. 

Infants  whose  property  has  been  sold  for  taxes  due  to  the  Coq)oration  of  Washing- 
ton, have  a  right  to  redeem  at  any  time  within  one  year  after  they  have  arrived  at 
full  age. 

Bill  in  equity  by  infants  to  redeem  property  in  Washington 
sold  for  taxes,  and  to  cancel  the  deed  made  by  the  Corporation  of 
Washington  to  the  purchaser  at  the  tax-sale ;  or  to  obtain  a  re- 
conveyance of  the  property  to  the  infants. 

The  complainants  were  the  mother  and  two  infant  children  ; 
who  claimed  the  south  half  of  lot  No.  9,  in  the  square  No.  293,  in 
Washington,  under  a  deed  from  James  N.  Edmonston  to  the 
mother  in  trust  for  the  two  children  during  their  joint  lives  and 
the  life  of  the  survivor  of  them,  with  remainder  to  the  mother  in 
fee. 

The  property  was  assessed  in  the  name  of  Sarah  Edmonston 
and  Benjamin  B.  Myers  ;  and  more  than  two  years'  taxes  being 
due  thereon,  it  was  advertised  as  their  property  and  sold  in  June, 
1832,  by  the  collector  to  the  said  Benjamin  B.  Myers,  who  paid 
the  amount  of  the  taxes  due  thereon,  namely,  ($17.78,)  but  died 
without  obtaining  a  deed  from  the  Mayor  of  Washington,  accord- 
ing to  the  provisions  of  the  charter ;  who  on  the  8th  of  July,  1834, 
made  a  deed  to  "  the  heirs  of  Benjamin  B.  Myers,  deceased," 
without  naming  them. 

By  the  tenth  section  of  the  charter  of  1820,  it  is  provided, 
"  That  minors,  mortgagees,  or  others  having  equitable  interests  in 
real  property,  which  property  shall  be  sold  for  taxes  as  aforesaid, 
shall  be  allowed  one  year  after  such  minors  coming  to,  or  being 
of,  full  age,  or  after  such  mortgagees,  and  others  having  equitable 
interests,  obtaining  the  possession  of,  or  a  decree  for  the  sale  of, 
such  property,  to  redeem  the  property,  so  sold,  from  the  purchaser 
or  purchasers,  his,  her,  or  their  assigns,  on  paying  the  amount  of 
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purchase-money  so  paid  therefor,  with  ten  per  cent,  interest 
thereon  as  aforesaid,  and  all  the  taxes  that  have  been  paid  thereon 
by  the  purchaser  or  his  assigns,  between  the  day  of  sale  and  the 
period  of  such  redemption,  with  ten  per  cent,  interest  on  the 
amount  of  such  taxes,  and  also  the  full  value  of  the  improvements 
which  may  have  been  made  or  erected  on  such  property  by  the 
purchaser  or  his  assigns,  while  the  same  was  in  his  or  their  pos- 
session." 

One  of  the  children  had  arrived  at  full  age  when  the  bill  was 
filed,  but  the  year  had  not  elapsed  which  was  allowed  for  redemp- 
tion.    The  other  child  was  still  under  age. 

The  Court  was  of  opinion  that  they  were  in  time  to  redeem, 
and  decreed  accordingly. 


James  Thomas  v.  Brooke  Mackall. 

Neither  the  complainant  nor  his  wife  can  be  examined  as  a  witness  apainst  tlie  de- 
fendant in  a  bill  for  injunction  to  restrain  the  defendant  from  removing  from  the 
District  of  Columbia  the  plaintiff's  slave  who  had  been  sold  by  the  plaintiff  to  the 
defendant  for  a  term  of  years  only,  at  the  expiration  of  which  term  the  slave  is  to 
be  free. 

Bill  in  equity  to  restrain  the  defendant  from  removing  the 
plaintiff's  female  slave  from  the  District  of  Columbia ;  the  slave 
having  been  sold  by  the  plaintiff  to  the  defendant  for  a  term  of 
years  only,  after  which  she  was  to  be  free,  although  not  yet 
manumitted,  and  having  two  or  three  years  yet  to  serve  the  de- 
fendant ;  the  complainant  having  the  reversionary  right  to  the 
slave  in  himself,  for  the  purpose  of  manumitting  her. 

Mr.  Brad/cij,  for  the  complainant,  asked  leave  to  take  the  de- 
position of  the  complainant  and  his  Avife,  to  be  read  at  the  hear- 
ing ;  contending  that  the  complainant  was  merely  acting  as  the 
prochein  ami  of  the  slave. 

Mr.  R.  J.  Brent,  contra,  objected  that  the  complainant  was  in- 
terested ;  having  the  reversionary  right  to  the  services  of  the 
slave  ;  and  also  liable  for  costs  and  damages  upon  the  injunction 
bond,  in  case  the  decree  should  be  against  him  ;  and  cited  Medley 
V.  Jones,  5  Mun.  98. 

3Ir.  Bradley,  in  reply,  contended,  that  a  prochein  ami  is  a  com- 
petent witness,  although  liable  for  costs ;  or  new  security  for  costs 
may  be  given  ;  and  he  will  be  called  to  swear  against  his  interest, 
for  he  will  prove  that  the  slave  will  be  entitled  to  her  freedom  at 
the  expiration  of  the  present  term  of  service.  He  cited  Wheeler's 
Law  of  Slavery,  184 ;  Lupton  v.  Lupton,  2  Johns.  Ch.  Ca.  626  ; 
Starkie  on  Ev.  part  4,  p.  785,  note ;  and  Goss  v.  Tracy,  1  P.  Wil- 
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liams,  287  ;  Mullany  v.  Dillon,  1  B.  &  P.  413  ;  Dixon  v.  Parker, 
2  Ves.  222  ;  Mnrraij  v.  Shadwell,  2  Ves.  &  B.  401  ;  Lee  v.  At- 
kinson, 2  Cox,  413 ;  Rogers  v.  Whitlington,  1  Svvanst.  39. 

But  the  Court  (Thruston,  J.,  absent,)  refused  to  permit  the 
complainant  or  his  wife  to  be  examined  as  a  witness. 


Francis  Markoe,  Jr.,  v.  R.  S.  Coxe  et  al. 

A  purchaser  at  a  trustee's  sale  for  money  payable  by  instalments  with  interest  from 
the  day  of  sale,  and  with  leave  to  take  immediate  possession,  is  bound  to  pay 
interest  from  tliat  day,  although  he  should  decline  to  take  possession  until  some 
months  thereafter,  while  investigating  the  title  and  waiting  for  the  vendor  to  clear 
it ;  but  is  entitled  to  the  rents  and  profits  accruing  during  the  same  time. 

If  the  purchaser  pays  the  money  into  court  under  the  order  of  the  judge  granting  the 
injunction  to  stay  a  resale  by  the  trustee,  the  interest  ceases  to  run  from  the  time  of 
such  payment. 

Bill  in  equity  to  stay  a  resale  of  the  property  sold  by  the 
defendant  to  the  plaintiff  under  a  deed  of  trust  from  Timothy 
Caldwell,  and  to  obtain  a  clear  title. 

This  cause  came  before  the  Court  upon  a  motion  to  dissolve 
the  injunction  which  had  been  granted  by  a  judge  of  this  Court, 
upon  condition  of  paying  the  purchase-money,  and  so  much  of 
the  interest  as  the  plaintiff  admitted  to  be  due,  namely,  from  the 
day  on  which  he  took  possession  of  the  property,  until  the  pay- 
ment into  court  ;  which  was  done  accordingly. 

The  facts  upon  the  bill,  and  answer  of  the  defendant  Coxe,  ap- 
peared to  be  as  follows  : 

On  the  8lh  of  December,  1837,  the  defendant,  as  trustee  under 
a  deed  of  trust  from  Timothy  Caldwell  to  secure  a  debt  due  to 
Mr.  Joseph  Walter,  sold  a  house  and  lot  in  square  78,  in  the  city 
of  Washington,  to  the  plaintiff,  at  public  auction,  for  ^4,075,  one 
fourth  to  be  paid  in  cash  and  the  residue  in  six,  twelve,  and  eigh- 
teen months,  on  interest ;  and  the  purchaser  to  be  entitled  to  im- 
mediate possession.  That  before  the  sale  the  plaintiff  inquired 
of  the  defendant  as  to  the  title,  and  was  informed  by  him  that  he 
could  give  no  warranty  as  to  title ;  but  that  as  a  friend  he  had  no 
hesitation  in  saying  that  he  believed  the  title  good,  and  that  with 
the  exception  of  an  incumbrance  to  Mr.  Fischer  of  Philadelphia, 
he  was  not  aware  of  any  incumbrance,  other  than  that  under 
which  this  sale  was  made.  That  the  debt  due  to  Mrs.  Fischer 
should  be  paid  out  of  the  purchase-money,  and  that  the  purchaser 
might  pay  it,  and  would  be  allowed  credit  therefor. 

The  deed  of  trust  from  Caldwell  to  Mr.  Coxe,  was  acknow- 
ledged in  Philadelphia  before  Mr.  Justice  Baldwin  of  the  Supreme 
Court  of  the  United  States,  who  was  also  ex,  officio  a  judge  of  the 
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Circuit  Court  of  the  United  States  for  the  Eastern  District  of  Penn- 
sylvania ;  but  there  was  no  certificate  of  the  clerk  of  that  court,  that 
he  was  such  judge  at  the  time  of  the  execution  and  acknowledg- 
ment of  the  deed,  as  required  by  the  Act  of  Congress  of  the  31st 
of  May,  1832,  [4  Stat,  at  Large,  520,]  "  for  quieting  possessions, 
enrolling  conveyances,"  &c.,  "  within  the  District  of  Columbia." 
The  deed  had  been  duly  enrolled  within  the  six  months  allowed 
by  law,  and  the  six  months  had  now  expired.  There  was  no 
written  evidence  of  a  request  by  Mr.  Walker  to  Mr.  Coxe  to 
make  the  sale  under  the  deed  of  trust,  or  to  receive  the  purchase- 
money. 

Under  these  circumstances,  Mr.  Markoe  declined  to  take  pos- 
session, or  intermeddle  with  the  property  until  the  8th  of  August, 
1838,  when  Mr.  Coxe  invited  the  plaintiff  to  take  possession  of 
the  property,  promising  that  it  should  not  injure  his  rights  ;  upon 
which  the  plaintiff  took  possession,  supposing  it  to  be  understood 
that  no  back  interest  would  be  claimed.  Mr.  Coxe  claimed  inte- 
rest upon  the  purchase-money  from  the  day  of  sale.  Some  rent 
accrued  in  the  meantime,  a  part  of  which  had  been  expended  in 
repairs,  and  the  residue  had  been  received  by  Mr.  Caldwell.  Mr. 
Coxe  threatened  to  resell  the  property,  unless  the  purchase-money 
and  full  interest  should  be  paid  up ;  and  to  prevent  such  resale, 
the  injimclion  was  granted. 

Cranch,  C.  J.  The  defendant,  Mr.  Coxe,  having  answered 
the  bill,  has  moved  the  Court  to  dissolve  the  injunction,  which 
restrains  him  from  reselling  the  property  for  the  default  of  the 
plaintiff  in  not  paying  the  instalments  due,  and  the  interest 
thereon  from  the  8lh  of  December,  1837,  according  to  the  terms 
of  the  sale. 

The  plaintiff  contends  that,  as  he  did  not  take  possession  of  the 
properly  until  the  8lh  of  August,  1838,  he  is  not  bound  to  pay 
interest  for  any  period  before  that  day. 

The  sale  was  made  on  the  8lh  day  of  December,  1837,  and  the 
purchaser  was  to  be  entitled  to  immediate  possession.  The  plain- 
tiff admits  that  he  declined  to  take  possession. 

The  plaintiff's  counsel  cited  the  cases  of  Blount  v.  Blount, 
3  Alk.  636,  and  Fludyei-  v.  Cocker,  12  Ves.  25,  to  show  that  inte- 
rest is  not  payable  upon  purchase-money  until  the  purchaser  is  in 
possession.  But  those  cases  were  decided  merely  upon  the  general 
principles  of  equity.  There  had  been  no  express  promise  to  pay 
interest  from  the  day  of  sale,  as  there  was  in  the  present  case.  If 
there  had  been,  there  can  be  no  doubt  that  the  chancellor  would 
have  decided  according  to  the  contract  of  the  parties. 

The  plaintiff  does  not  seek  to  be  relieved  from  the  contract,  but 
contends  that  he  has  a  right  to  be  relieved  from  the  interest  while 
he  was  invesiigaling  the  title,  &c. 


MARCH  TERM,  1839.  539 

Semmes  v.  McKnight. 

I  see  nothing,  in  his  own  statement  of  his  ease,  which  can  jus- 
tify the  Court  in  rescinding  the  contract  in  part,  and  not  in  the 
whole  ;  in  permitting  the  plaintiff  to  avail  himself  of  the  benefit 
of  the  contract  without  taking  upon  himself  the  whole  of  its  bur- 
dens. It  was  not  the  defendant's  fault,  that  the  plaintiff  did  not 
take  possession  of  the  property  immediately  after  the  sale. 

I  think  the  plaintiff  must  pay  the  interest  from  the  8th  of 
December,  1837,  the  date  of  the  sale  to  the  time  of  payment. 
But  the  plaintiff  has  a  right  to  have  the  title  cleared  from  the 
objections  which  have  been  made  to  the  deed  from  the  defendant 
Caldwell  to  the  defendant  Coxe,  and  from  want  of  evidence  that 
the  sale  was  made  at  the  request  of  the  defendant  Walter,  and 
from  the  want  of  a  release  of  Mrs.  Fischer's  mortgage,  and  there- 
fore the  injunction  must  be  continued  until  those  things  are  done  ; 
and  the  motion  to  dissolve  it  must  be  overruled. 

MoRSELL,  J.j  concurred  in  overruling  the  motion  to  dissolve 
the  injunction  ;  but  was  of  opinion  that  the  plaintiff  was  not  bound 
to  pay  interest  until  he  took  possession  of  the  property. 

Thruston,  J.,  absent. 

This  cause  came  to  final  hearing  at  November  term,  1839,  when 
the  Court  (Morsell,  J.,  contra,)  was  of  opinion,  and  so  decreed, 
that  the  plaintiff  was  liable  for  interest  on  the  purchase-money 
from  the  day  of  sale,  until  it  was  brought  into  Court,  but  not  after- 
wards ;  and  that  the  plaintiff  was  entitled  to  the  rents  and  profits 
accruing  between  the  day  of  sale  and  his  taking  possession,  (de- 
ducting what  was  expended  in  repairs;)  and  his  costs  to  be 
deducted  from  the  purchase-money  and  interest. 

A  trustee  was  appointed  to  convey  to  the  plaintiff  all  the  rights 
of  all  the  other  parties  to  the  suit :  and  the  injunction  was  made 
perpetual. 


Basil  Semmes  v.  George  B.  McKnight. 

A  lease  for  twenty  years,  not  acknowledged  or  recorded,  is  not  a  lease  at  will ;  and 
the  landlord  may  distrain  for  rent,  although  the  original  lessee  should  not  have 
been  in  possession  for  several  years  next  before  the  distress,  or  should  have  died. 

The  tenancy  does  not  cease  by  the  tenant's  setting  up  aa  adverse  claim  more  than  six 
months  before  the  distress. 

A  bondjide  purchaser  at  a  tax-sale  without  collusion  with  the  tenant,  may  enter  under 
his  purchase,  and  convey  to  a  third  person,  who  will  not  thereby  become  tenant  of 
the  original  landlord ;  but  if  there  be  collusion  between  the  tenant  and  the  pur- 
chaser, to  suffer  the  taxes,  which  it  was  the  duty  of  the  tenant  to  pay,  to  remain 
unpaid,  and  thereby  to  cause  a  sale  by  the  collector  of  taxes,  so  as  to  enable  the 
purchaser  to  buy  in  the  property  for  the  benefit  of  the  tenant ;  the  title  of  the  pro- 
perty is  not  changed  by  such  tax-sale,  and  the  tenant  remains  tenant  to  the  original 
landlord. 
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The  assessment  and  advertisement  of  property  in  a  wrong  name,  does  not  make  the 

tax-sale  void,  since  the  Act  of  May  26,  1824. 
If  an  improvement  extend  over  divers  lots,  personal  property  found  on  any  of  those 

lots  is  liable  for  the  taxes  on  all  the  lots  so  improved. 
Under  a  reservation  of  twenty  dollars  rent  ■'  clear  of  all  taxes  and  charges,"  the 

tenant  is  bound  to  pay  the  taxes  as  well  as  the  rent ;  although  there  be  a  clause  of 

reentry  for  the  non-payment  of  the  rent. 

Replevin;  avowry  for  ^90  rent  arrear,  under  an  indenture  of 
lease  from  W.  Proiit  to  John  Chalmers,  Jr.,  dated  December  1, 
1816,  for  twenty  years,  of  the  whole  square.  No.  876,  in  the  city 
of  Washington,  at  ^20  a  year,  clear  of  "  all  taxes,  charges,  rates, 
or  assessments  whatsoever,  which  may  become  due  on  said  piece  of 
ground,"  with  a  clause  of  reentry,  "  if  the  said  yearly  rent  of 
$20,  hereby  reserved,  or  any  part  thereof,  shall  be  unpaid  at  the 
expiration  of  sixty  days  after  the  same  shall  become  due,  and  not 
sufficient  efi'ecls  on  the  premises  whereon  to  levy  the  said  rent." 

This  lease  was  not  acknowledged  or  recorded.  The  avowry 
set  forlh  the  lease,  the  death  of  Mr.  Prout,  seized  of  the  rent  and 
the  reversion  in  fee,  the  descent  to  his  heirs  as  tenants  in  common, 
their  entry  and  partition,  and  the  allotment  of  the  square  No.  876, 
with  the  rent,  to  the  wife  of  the  defendant,  one  of  the  co-heirs; 
the  seizin  of  the  defendant  and  wife,  and  the  non-payment  of  five 
years'  rent  ending  on  the  1st  of  December,  1835. 

The  plaintiff  pleaded  7wn  tenuit,  non  dimisit,  and  no  rent  arrear, 
upon  which  pleas  issues  were  joined. 

Evidence  was  offered  at  the  trial  to  show  that  Joel  Cruttenden 
was  the  agent  of  Chalmers  for  paying  the  rent  to  Mr.  Prout ; 
that  he  suffered  the  taxes  to  remain  unpaid,  whereby  the  property 
was  sold,  in  December,  1827,  and  bought  in  by  Mr.  Cruttenden, 
who,  however,  continued  to  pay  the  rent  to  Mr.  Prout,  until  1830. 
That  Mr.  Prout  died,  and  Mr.  Cruttenden,  in  1835,  obtained  a 
deed  from  the  Mayor  of  Washington,  in  confirmation  of  his  pur- 
chase at  the  lax-sale,  and  in  the  same  year,  conveyed  the  same  to 
the  plaintiff.     That  Chalmers  died  in  1834. 

The  plaintiff  claimed  under  the  tax-sale  to  Mr.  Cruttenden. 
Mr.  Bradley,  for  the  defendant,  contended  that  that  sale  was  void 
by  the  collusion  between  Mr.  Cruttenden  and  Mr.  Chalmers,  and 
that  the  tenancy  still  continued,  notwithstanding  the  sale. 

Mr.  R.  J.  Brent,  for  the  plaintiff,  prayed  the  Court  to  instruct 
the  jury  that  the  lease  from  Prout  to  Chalmers  only  operated  as 
a  lease  at  will,  and  that  if  they  should  believe  from  the  evidence 
that  Chalmers  was  not  in  possession,  either  by  himself  or  by  his 
tenant,  for  several  years  before  the  distress  ;  or  if  they  find  that 
Chalmers  was  dead  in  1834,  then  the  plaintiff  is  entitled  to  recover. 

But  the  Court  refused  to  give  the  instruction.  They  also 
refused  to  instruct  the  jury  that  if  they  should  find  that  more  than 
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six  months  before  the  distress  laid,  the  plaintiff  held  adversely  to 
the  claim  of  the  defendant,  and  that  such  adverse  claim  vi^as 
known  to  the  heirs  of  the  said  W.  Proiit,  or  to  their  agent,  or  to 
the  defendant,  then  the  plaintiff  is  entitled  to  recover. 

Mr.  Brent  then  prayed  the  Court  to  instruct  the  jury,  that  if 
they  should  be  of  opinion,  from  the  evidence,  that  the  said  Joel 
Cruttenden  fairly  and  bond  fide  purchased  the  property  at  a  tax- 
sale  made  by  the  corporation  in  1827,  without  any  collusion  with 
the  said  Chalmers,  the  tenant,  who  was  bound  to  pay  the  taxes,  and 
that  when  he  entered  upon  the  same,  he  did  so  in  virtue  of  that 
purchase,  a'nd  not  as  tenant  of  the  said  Chalmers,  or  of  the  heirs 
of  Prout,  under  whom  the  defendant  claims ;  and  that  afterwards, 
and  while  he  so  possessed  the  property,  claiming  it  in  fee-simple, 
in  virtue  of  the  said  sale,  he  put  the  plaintiff  in  possession  under  a 
contract  to  convey  the  same  to  him,  and  did  actually  convey  the 
same  to  the  said  plaintiff  after  the  corporation  had  made  the  deed 
to  the  said  Cruttenden,  and  about  eight  months  before  the  dis- 
tress was  levied,  then  the  plaintiff  is  entitled  to  recover  in  this 
action. 

Which  instruction  the  Court  gave  ;  but  also,  at  the  prayer  of 
Mr.  Bradley,  gave  the  following  instruction,  namely,  that  if  from 
the  evidence,  the  jury  shall  find  that  the  said  Chalmers  entered 
into  possession  of  the  premises  under  the  said  lease  from  W. 
Prout,  and  remained  and  continued  in  such  possession  up  to,  and 
after  the  time  of  the  said  tax-sale,  in  1827,  and  that  the  said  Joel 
Cruttenden,  as  the  agent  of  the  said  Chalmers,  paid  rent  to  the 
heirs  of  the  said  Prout,  which  had  accrued  after  such  tax-sale  ;  or 
that  he  was  such  agent  before  the  said  tax-sale,  and  did  not  then 
set  up,  or  pretend  to  any  title  to  the  said  premises  under  the  said 
sale,  and  that  the  said  Cruttenden  had  notice  of  the  terms  of  the 
said  lease  from  Prout  to  Chalmers,  and  that  the  said  Chalmers 
was  thereby  bound  to  pay  the  taxes  on  the  property,  then  the  said 
Cruttenden  did  not  acquire  any  title  to  the  said  premises  by  reason 
of  the  said  tax-sale  ;  and  the  said  Chalmers  continued  the  tenant 
of  the  said  premises,  and  the  plaintiff  is  not  entitled  to  recover. 

Mr.  Bradley  prayed  the  Court  to  instruct  the  jury,  that  if  ihey 
found  from  the  evidence,  that  the  premises  were  assessed  in  the 
name  of  "  John  Chalmers,  or  the  Bank  of  Washington,"  the 
assessment  was  not  in  compliance  with  the  terms  of  the  charter, 
and  the  tax-sale  in  1827  was,  for  that  reason,  void.  But  the 
Court,  upon  considering  the  Act  of  May  26,  1824,  §  2,  supple- 
mentary to  the  charter  of  1820,  refused  to  give  the  instruction. 

Mr.  Brent  then  prayed  the  Court  to  instruct  the  jury,  that  after 
the  1st  of  December,  1823,  (namely,  after  the  expiration  of  the 
first  seven  years  of  the  lease,)  the  lease  operated  only  as  a  lease 
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from  year  to  year  ;  and  if  they  find,  from  the  evidence,  that  the 
said  Chalmers  died  in  the  year  1834  ;  and  that  the  plaintiff  from 
that  time  and  before,  has  been  in  possession  of  the  premises,  claim- 
ing adversely  to  the  defendant,  then  there  w^as  no  tenancy  subsist- 
ing at  the  time  of  the  distress  laid,  and  the  plaintiff  is  entitled  to 
recover. 

But  the  Court  refused  to  give  the  instruction  ;  the  defendant 
having  offered  evidence  that  the  square  No.  876,  the  premises  in 
question,  contained  13  lots,  and  that  a  rope-walk  was  erected 
thereon,  extending  across  several  lots,  and  that  upon  one  of  those 
lots  there  was  personal  property  enough,  at  the  time  (5f  the  tax- 
sale  to  pay  the  taxes. 

Mr.  Brent  prayed  the  Court  to  instruct  the  jury,  in  effect,  that 
goods,  found  upon  one  of  the  lots,  are  not  liable  for  the  taxes  upon 
the  other  lots  ;  but  the  Court  refused  to  give  the  instruction,  and 
said  ;  the  words  of  the  charter  of  1820,  §  10,  are,  "  Provided 
that  no  sale  shall  be  made  of  any  improved  property,  whereon 
there  is  personal  property  sufficient  to  pay  the  said  taxes." 

If  an  improvement  extend  over  divers  lots,  such  lots  are  improved 
properly ;  and  personal  property  found  on  any  part  of  that 
improved  property  is  liable  for  the  taxes  due  thereon. 

The  Court  also  decided,  that  under  a  reservation  of  "  $20  a 
year  rent  clear  of  all  taxes  and  charges,"  the  tenant  is  bound  to 
pay  the  taxes  as  well  as  the  rent,  although  the  lease  contain  a 
clause  of  reentry  "  in  case  the  said  rent  of  ^20,  or  any  part  thereof, 
should  remain  unpaid  for  60  days,"  &c. 

Verdict  for  the  defendant. 


W.  Archer  v.  M.  Poor. 

An  acknowledgment  of  a  claim  is  not  sufficient  to  take  a  case  out  of  the  statute  of 

limitations. 

Assumpsit  for  use  and  occupation. 

To  take  the  case  out  of  the  statute  of  limitations,  the  plaintiff 
offered  in  evidence  the  defendant's  letter  to  the  Secretary  of  the 
Navy,  in  which  he  says,  "  I  could  have  availed  myself  of  the  in- 
solvent laws  of  the  District,  but  preferred  paying  all  debts  as  soon 
as  possible,  not  omitting  Mr.  Archer's  claim." 

The  Court,  (Thruston,  J.,  absent,)  said  it  was  not  a  sufficient 
acknowledgment  to  take  the  case  out  of  the  statute.  See  Wetzel 
Bussard,  1 1  Wheat.  309,  and  Bank  of  the  United  States  v.  Moore, 
6  Peters,  93. 

Mr.  Dermott,  for  plaintiff,  Mr.  Bradley,  for  defendant. 
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Samuel  Miller  v.  Jonathan  Elliot. 

It  is  a  condition  annexed  to  the  title  of  every  house-lot  in  the  city  of  Washington,  that 
when  the  proprietor  builds  a  partition-wall  between  himself  and  his  neighbor,  he 
shall  lay  the  foundation  equally  upon  the  lands  of  both  ;  and  that  any  person  who 
shall  afterwards  use  the  partition-wall,  or  any  part  of  it,  shall  reimburse  to  the  first 
builder  a  moiety  of  the  charge  of  such  part  as  he  shall  use. 

It  is  the  duty  of  the  City  Surveyor  to  attend,  when  requested,  and  examine  the  found- 
ation or  walls  of  any  house  to  be  erected,  when  the  same  shall  be  level  with  the 
street  or  surface  of  the  ground,  for  the  purpose  of  adjusting  the  line  of  the  front  of 
such  building  to  the  line  of  the  street,  and  correctly  placing  the  party-wall  on  the 
line  of  division  between  that  and  the  adjoining  lot ;  and  his  certificate  is  evidence, 
and  binding  on  the  parties  interested  ;  but  it  is  not  necessary  to  the  plaintiff's  right 
of  action  for  half  the  value  of  the  wall,  that  it  should  have  been  so  adjusted  by  the 
surveyor  ;  or  that  the  walls  should  be  of  the  thickness  required  by  the  third  article 
of  the  commissioners'  regulations  of  the  20th  of  July,  1795. 

The  value  of  half  the  wall  may  be  recovered  in  an  action  upon  the  case  in  assumpsit 

Assumpsit  for  money  paid,  laid  out,  and  expended,  for  the  de- 
fendant's use  and  at  his  request ;  to  recover  one  half  of  the  costs 
of  so  much  of  the  partition-wall  erected  by  the  plaintiff  as  was 
used  by  the  defendant  in  building  his  house  on  the  adjoining  lot. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
whether  the  plaintiff  had  a  right  to  place  half  of  his  partition-wall 
on  the  lot  of  the  defendant,  and  whether  the  defendant  is  liable  to 
the  plaintiff  for  half  the  cost  of  so  much  of  the  wall  as  the  defend- 
ant used  in  building  his  house  adjoining  it. 

The  case  was  submitted  to  the  Court  upon  notes  of  argument 
by  the  counsel,  Mr.  Addison,  for  the  plaintiff,  and  Mr.  Morjit,  for 
the  defendant. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  original  proprietors  of  the  lands  now  composing  the  city 
of  Washington,  by  deeds  dated  about  the  29th  of  June,  1791, 
conveyed  their  lands  to  Thomas  Beall  and  John  M.  Gantt,  in 
trust,  among  other  things,  to  be  laid  out  for  a  federal  city,  with 
such  streets,  squares,  parcels,  and  lots,  as  the  President  of  the 
United  Slates  should  approve  ;  and  that  they  should  convey  to 
the  commissioners  of  the  city,  for  the  use  of  the  United  Slates, 
forever,  all  the  streets,  &c.,  and  that  the  residue  of  the  lots  should 
be  equally  divided  between  the  United  States  and  the  original 
proprietors  ;  and  that  the  trustees  should  convey  to  the  original 
proprietors  the  lots  assigned  to  them  in  the  division  ;  and  that 
the  residue  should  be  sold  and  conveyed  to  the  respective  pur- 
chasers. But  such  conveyances,  as  well  to  the  original  proprie- 
tors, as  to  the  respective  purchasers,  were  to  be  "  on,  and  subject 
to,  such  terms  and  conditions  as  shall  be  thought  reasonable  by 
the  President  for  the  time  being,  for  regulating  the  materials  and 
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manner  of  the  buildings  and  improvements  on  the  lots  generally, 
in  the  said  city,  or  in  particular  streets,  or  parts  thereof,  for  com- 
mon convenience,  safety,  and  order  ;  provided  such  terms  and 
conditions  be  declared  before  the  sales  of  any  of  the  said  lots, 
under  the  direction  of  the  President." 

Under  this  provision  of  the  trust-deeds,  the  President  of  the 
United  States,  on  the  17th  of  October,  1791,  before  the  sale  of 
any  of  the  public  lots,  declared  certain  "terms  and  conditions  for 
regulating  the  materials  and  the  manner  of  buildings  and  improve- 
ments on  the  lots  in  the  city  of  Washington." 

The  fourth  of  these  terms  is,  "That  the  person  or  persons  ap- 
pointed by  the  commissioners  to  superintend  the  buildings,  may 
enter  on  the  land  of  any  person  to  set  out  the  foundation  and 
regulate  the  walls  to  be  built  between  party  and  party,  as  to  the 
breadth  and  thickness  thereof;  which  foundations  shall  be  laid 
equally  upon  the  lands  of  the  persons  between  whom  such  party- 
walls  are  to  be  built ;  and  shall  be  of  the  breadth  and  thickness 
determined  by  such  person  proper  ;  and  the  first  builder  shall  be 
reimbursed  one  moiety  of  the  charge  of  such  party-wall,  or  so 
much  thereof  as  the  next  builder  shall  have  occasion  to  make  use 
of,  before  such  next  builder  shall  any  ways  use,  or  break  into  the 
wall ;  the  charge,  or  value  thereof,  to  be  set  by  the  person  or  per- 
sons so  appointed  by  the  commissioners." 

It  is,  therefore,  a  condition  annexed  to  the  title  of  every  house- 
lot  in  the  city  of  Washington,  that  when  the  proprietor  builds  a 
partition-wall  between  himself  and  his  neighbor,  he  shall  lay  the 
foundation  equally  upon  the  lands  of  both  ;  and  that  any  person 
who  shall  afterward  use  the  partition-wall,  or  any  part  of  it,  shall 
reimburse  to  the  first  builder  a  moiety  of  the  charge  of  such  part 
as  he  shall  use. 

By  the  charier  of  1820,  §  7,  the  power  is  given  to  the  Corpora- 
tion of  Washington,  "to  regulate,  with  the  approbation  of  the 
President  of  the  United  States,  the  manner  of  erecting,  and  the 
materials  to  be  used  in  the  erection  of  houses;"  and  by  §  8, 
"to  regulate  party,  and  other  walls  and  fences." 

By  the  by-law  of  March  30, 1822,  (Rothwell's  City  Laws,  142,) 
the  corporation  reenacted  the  building  regulations  of  the  17lh  of 
October,  1791,  and  those  of  the  commissioners  of  July  7,  1794, 
originally  made  under  the  authority  of  the  Maryland  Act  of  1791, 
c.  45,  except  so  far  as  modified  by  the  proclamation  of  President 
Monroe,  of  January  14,  1818,  which  modification  does  not  affect 
the  present  case. 

The  Surveyor  of  the  city  of  Washington,  was  an  officer  ap- 
pointed by  the  commissioners  during  their  existence,  and  after- 
wards by  the  superintendent  during  his  existence,  and  afterward 
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by  the  commissioner  of  the  public  buildings,  and  finally  by  the 
Corporation  of  Washington,  under  the  by-law  of  August  13, 
1828. 

The  office  of  Surveyor  of  the  city  is  recognized,  and  his  fees  are 
regulated  by  several  Acts  of  Congress,  namely,  March  8,  1803, 
Biirch,  245,  [2  Stat,  at  Large,  235] ;  March  27, 1804,  Id.  246,  [2  Stat, 
at  Large,  297] ;  and  January  12,  1809,  Davis's  Laws,  189  ;  [2  Stat, 
at  Large,  511,  Burch,  267,  268,  269. 

By  the  fifth  section  of  the  Act  of  January,  12, 1809,  it  is  enacted, 
"  That  it  shall  be  the  duty  of  the  surveyor  to  attend,  when  requested, 
and  examine  the  foundation  or  walls  of  any  house  to  be  erected, 
when  the  same  shall  be  level  wilh  the  street,  or  surface  of  the 
ground,  for  the  purpose  of  adjusting  the  line  of  the  front  of  such 
building  to  the  line  of  the  street,  and  correctly  placing  the  party- 
wall  on  the  line  of  division  between  that  and  the  adjoining  lot ; 
and  his  certificate  of  the  fact  shall  be  admitted  as  evidence,  and 
binding  on  the  parties  interested." 

The  same  thing  is  enacted  totidem  verbis  in  the  by-law  of  Au- 
gust 13,  1828,  authorizing  the  appointment  of  a  surveyor,  &e. 

This  surveyor  is  the  officer  who  is  to  perform  the  duties  required 
by  the  second  and  fourth  articles  of  the  regulations  of  the  17th  of 
October,  1791 ;  but  by  the  Act  of  January  12,  1809,  as  well  as 
by  the  by-law,  he  is  only  to  perform  them  when  required,  and 
when  the  wall  shall  be  level  wilh  the  street,  or  the  surface  of  the 
ground. 

This  act  modifies  the  second  article  of  the  regulations  in  that 
respect,  and  dispenses  wilh  the  necessity  of  applying  to  the  sur- 
veyor. It  is  no  valid  objection,  therefore,  to  the  plainliflf's  right  of 
recovery,  that  he  did  not  apply  to  the  surveyor  to  adjust  the  party- 
wall,  if  such  was  the  case.  But  that  fact  does  not  appear.  It 
might,  for  aught  that  appears,  have  been,  that  the  surveyor  did  so 
adjust  it,  as  well  as  the  front  walls;  or  that  the  party-wall  may 
have  been  laid  with  the  consent  of  the  defendant. 

It  is  also  objected  by  the  defendant  that  the  walls  were  not  of 
the  thickness  required  by  the  third  article  of  the  commissioners  of 
July  20,  1795,  made  under  the  Act  of  Maryland,  1791,  c.  45, 
entitled  "  An  Act  concerning  the  territory  of  Columbia." 

But  a  compliance  with  that  regulation,  is  not  a  condition  pre- 
liminary to  the  plaintiff''s  right  of  action  for  half  of  the  cost  of 
the  party-wall.  The  plaintiff  may  possibly  have  subjected  him- 
self to  the  penalty  of  ^20,  but  that  penalty  does  not  enure  to  the 
benefit  of  the  defendant,  and  is  not  a  bar  to  the  plaintiff's  right  of 
action. 

It  is  also  moved,  in  arrest  of  judgment,  that  the  action  should 
have  been  debt,  and  not  case. 
46* 
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But  there  is  nothing  in  the  record  to  show  that  case  or  assump- 
sit was  not  the  proper  form  of  action. 

Let  the  judgment  be  entered  up  according  to  the  verdict.^ 


Otho  M.  Linthicum  v.  William  Remington. 

A  judgment  by  default  at  the  imparlance  term  in  the  county  of  "Washington,  is  regu- 
lar, the  rule  to  plead  having  expired  in  the  preceding  vacation. 

The  marshal  may  amend  his  retuni  of  a  fieri  facia^  after  the  return  day,  according  to 
the  truth  of  the  case,  by  stating  the  sale,  &c.,  from  his  sales-book. 

The  marshal's  sales-book  is  evidence  of  the  sale. 

The  plaintiff  having  offered  in  evidence  a  deed  from  Z.  M.  0.  to  the  defendant  to 
show  that  plaintiff  and  defendant  both  claimed  title  under  the  said  Z.  M.  O., 
and  at  the  same  time  stating  that  he  intended  to  show  -that  the  deed  was  fraudulent 
and  void  as  against  the  plaintiff,  is  not  thereby  precluded  from  proving  the  fraud. 

When  evidence  has  been  given  on  both  sides,  the  Court  will  not  instruct  the  jury  that 
the  plaintiff  cannot  recover  upon  the  evidence  offered  on  his  part. 

The  Court  will  not  permit  counsel  to  testify  as  to  facts  disclosed  by  his  client,  upon 
an  application  to  him  as  a  conveyancer  to  draw  a  deed. 

The  grantee  of  a  deed  alleged  to  be  fraudulent,  is  a  competent  witness  in  support  of 
the  deed,  in  an  action  against  the  person  to  whom  he  has  conveyed  the  property, 
upon  receiving  from  him  a  release,  &c. 

Ejectment  for  part  of  lot  No.  153,  in  Bealty  &  Hawkins's 
Addition  to  Georgetown. 

The  plaintiff  claimed  under  a  sale  by  the  marshal,  upon  Ql  fieri 
facias  against  Z.  M.  Offult. 

The  defendant  claimed  under  a  deed  from  the  said  Z.  M.  OfFutt 
to  James  Remington,  dated  April  18,  1835,  and  from  James 
Remington  to  the  defendant,  dated  October  16,  1835. 

The  plaintiff  offered  in  evidence  the  record  and  proceedings  in 
three  cases  and  three  writs  o{  fieri  facias  against  Offutt,  which 
had  not  then  been  returned  to  the  clerk's  office,  with  the  indorse- 
ment thereon,  and  the  schedule  of  property  upon  which  they  were 
levied,  which  were  produced  by  the  marshal.  And  he  also  offered 
in  evidence  the  private  book  of  entries,  kept  by  the  marshal  of 
his  official  sales,  &c.,  in  which  is  an  entry  of  the  sale  of  the  pro- 
perty for  which  this  suit  is  brought,  made  on  the  13lh  of  January, 
1838,  by  his  clerk,  employed  in  his  office,  but  who  was  not  a 
deputy-marshal,  and  offered  to  prove  that  the  said  entry  was  truly 
copied  from  an    original    memorandum   made  by   the  deputy- 


1  Sec  the  Act  of  July  12,  1809,  ^  4,  which  applies  to  two  cases  only.  1.  Where  a 
house  is  built  on  a  subdivision  of  a  lot  or  square  before  the  surveyor  shall  have  mea- 
sured the  whole  front,  &c.  2.  Where  the  house  was  built  before  the  date  of  the  act, 
(12th  July,  1809.)     That  section,  therefore,  does  not  touch  this  case  of  Miller  \.  Elliot. 
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marshal  at  the  time  of  sale,  which  original  paper  is  lost,  and  that 
the  said  entry  was  made  in  the  said  book  by  the  said  clerk  accord- 
ing to  the  usage  and  practice  of  the  said  marshal's  office.  And 
the  plaintiff"  further  offered  in  evidence  a  written  return  of  the 
said  writs  o{  fieri  facias  by  the  marshal,  stating  the  sale  of  the 
property  to  the  plaintiff",  which  return  was  not  written  or  made 
out  until  after  the  jury  was  impanelled  in  this  cause;  and  the 
plaintiff"  prayed  the  Court  to  authorize  the  marshal  to  make  the 
said  return.  To  the  admissibility  of  all  which  evidence,  and  to 
the  granting  of  the  said  prayer  the  defendant  objected ;  but  the 
Court  overruled  the  said  objection,  and  permitted  the  said  evi- 
dence to  be  given  by  the  plaintiff",  and  the  said  return  to  be  made 
by  the  marshal.  To  which  the  defendant  took  a  bill  of  excep- 
tions. 

Mi:  R.  J.  Bi'ent,  for  the  defendant,  contended  that  the  judg- 
ments were  erroneous,  because  they  were  rendered  at  the  impar- 
lance term,  and  the  defendant  had,  by  the  practice  of  this  Court, 
(he  contended,)  the  whole  term  to  plead  in. 

But  the  Court  (Thruston,  J.,  absent,)  overruled  the  objection, 
1st.  Because  no  error  in  the  judgments  can  aff"ect  the  sale  under 
the  fieri  facias  ;  and  secondly,  because  the  rule  to  plead  had 
expired  in  the  vacation  preceding  the  imparlance  term. 

Mr.  Brent  contended  that  the  marshal  could  not  amend  his 
return  during  the  trial;  and  cited  2  Starkie,  520,  part  iv. ;  Clarke 
V.  Belmear,  1  Gill  &  Johns.  444 ;  Bariiey  v.  Palerson,  6  Har.  & 
Johns.  205 ;  Berry  v.  Griffith,  2  Id.  337. 

The  counsel  for  the  plaintiff",  in  opening  his  case,  stated  to  the 
jury  that  the  plaintiff"  claimed  title  to  the  premises  in  question 
under  a  sale  by  the  marshal,  under  a  writ  o{  fieri  facias  at  the  suit 
of  O.  M.  Linthicum  against  Z.  M.  Off'ult ;  and  that  the  defendant 
claimed  title  to  the  same  premises,  under  a  conveyance  from  the 
said  Off"utt  to  the  defendant,  which  would  be  proved  to  be  fraud- 
ulent and  void  as  against  the  plaintiff";  and  the  counsel  for  the 
defendant  having,  in  his  opening  of  his  cause  stated  to  the  jury, 
that  the  defendant  did  claim  title  under  the  said  conveyance  from 
Offutt  to  Remington,  and  the  plaintiff"  having  off"ered  the  evidence 
aforesaid,  now,  for  the  purpose  of  showing  that  the  said  defend- 
ant claimed  title  under  Off'utt,  and  preparatory  to  impeaching  the 
same  for  fraud,  gave  in  evidence  the  deed  from  Off'utt  to  James 
Remington  ;  and  the  deed  from  James  Remington  to  William 
Remington  the  defendant,  and  then  off"ered  evidence  to  prove  that 
the  said  deeds  were  fraudulent  and  void  as  against  the  plaintiff"; 
to  the  admissibility  of  which  evidence  the  defendant  objected,  but 
the  Court  overruled  the  objection,  and  the  defendant  took  his  bill 
of  exceptions. 
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The  defendant  having  given  a  release  to  the  said  James  Rem- 
ington, offered  him  as  a  witness  to  support  the  validity  of  the 
deed  from  his  brother-in-law  OffiUt  to  him,  and  from  him  to  his 
father  the  defendant,  which  were  alleged  to  be  fraudulent. 

And  the  Court  (Cranch,  C.  J.,  doubting,)  permitted  him  to  be 
sworn  and  examined  as  a  witness  for  the  defendant. 

Mr.  Coxe,  for  the  plaintiff,  offered  to  examine  Mr.  Marbury  as 
to  facts  stated  to  him  by  Offutt  when  he  requested  Mr.  Marbury 
to  draw  a  deed  for  him.  Mr.  Marbury  was  an  attorney  and 
counsellor  of  this  Court,  and  often  drew  conveyances  ;  and  having 
been  sworn  on  the  voir  dire,  said  that  he  considered  the  commu- 
nication as  having  been  made  to  him  in  his  capacity  of  attorney, 
counsellor,  and  conveyancer. 

The  Court  refused  to  permit  Mr.  Marbury  to  state  the  facts 
which  were  communicated  and  the  advice  he  gave  to  Offutt. 

Mr.  Coxe  cited  Chirac  v.  Reiiiicker,  11  Wheat.  294. 

Verdict  for  plaintiff. 

Judgment  affirmed  by  the  Supreme  Court,  January,  1840. 


Rebecca  M'Coun  ct  al.  v.  Richard  Lay. 

The  testatrix.  havin<;  expressed  an  intention  "  to  dispose  of  lier  worldly  estate,"  and 
havin<j;  two  grandsons,  devised  one  half  of  a  lot  of  land  to  one  of  them  and  his 
heirs  forever,  and  devised  the  other  part  of  the  lot,  of  tlic  same  size,  to  the  other 
grandson,  upon  certain  conditions,  which  he  complied  with;  the  Court  held,  tiiat  he 
took  an  estate  in  fee. 

This  cause  was  submitted  to  the  Court  upon  a  case  stated.  The 
question  was  Avhether,  under  the  will  of  Susanna  Fowler,  her 
grandson  Thomas  John  Fowler,  under  whom  the  defendant 
claimed,  took  an  estate  in  fee,  or  for  life. 

The  testratrix  having  two  grandsons,  and  by  her  will  express- 
ing an  intention  to  dispose  of  her  "  worldly  estate,"  devised  one 
half  of  a  lot  of  land  to  her  grandson  Elisha  Fowler  and  his  heirs 
forever,  and  then  says,  "  the  other  part  of  this  lot,  of  the  same 
size,  1  give  and  bequeathe  to  Thomas  John  Fowler,  my  grandson, 
on  these  conditions,  to  wit,  that  he  shall  marry,  or  proceed  as  his 
father  shall  think  proper,  or  else  he  never  shall  inherit  that  which 
is  described  to  him  above;  if  he  proceeds  as  above  desired  by 
me,  Susanna  Fowler,  his  father's  order  shall  empower  him  to  re- 
cover the  same  of  the  executor.  This  devisee  complied  with  the 
conditions  required,  and  the  executor  delivered  to  him  possession 
of  the  premises. 
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If  he  took  only  a  life  estate,  the  judgment  was  to  be  rendered 
for  the  demandants.     If  an  estate  in  fee,  then  for  the  defendant. 

The  Court  (Morsell,  J.,  absent,)  was  of  opinion  that  Thomas 
John  Fowler  took  an  estate  in  fee. 

Judgment  for  the  defendant. 


Gabriel  Paul,  Executor  of  Eward  Coursault,  v.  Elias  Kane. 

Letters  of  administration,  with  the  will  annexed,  granted  in  the  District  of  Columbia 
while  there  was  an  executor  acting  under  letters  testamentary  granted  in  Maryland, 
are  void. 

Assumpsit  for  money  had  and  received  by  the  defendant  for 
the  use  of  the  plaintiff,  as  executor  of  Edward  Coursault,  to  re- 
cover from  the  defendant  the  sum  of  ^7,864.32  principal,  and 
^304.72  interest,  received  by  the  defendant  from  the  Treasury  of 
the  United  Slates,  for  indemnity  for  French  spoliation  of  the  tes- 
tator's brig  "  Good  Friends "  and  cargo,  confiscated  by  the 
French  government  in  1810.  This  money  was  received  by  the 
defendant  under  letters  of  administration  with  the  will  annexed  of 
the  said  Edward  Coursault,  granted  by  the  Orphans'  Court  of 
the  county  of  Washington  in  the  District  of  Columbia,  on  the 
28th  of  March,  1837,  Edward  Coursault  died  in  August,  1814. 
His  will  was  proved,  and  letters  testamentary  were  granted  to 
the  plaintiff  by  the  Orphans'  Court  of  Baltimore  county,  in  Mary- 
land, on  the  27th  of  August,  1814. 

The  memorial  to  the  commissioners  under  the  French  treaty 
was  presented  by  Madame  Aglae  Coursault  in  her  own  name,  as 
executrix  of  the  testator,  stating  that  letters  testamentary  had  been 
granted  to  her  and  to  Gabriel  Paul,  (the  plaintiff,)  who  were  named 
executors  in  the  will,  and  that  whatever  might  be  awarded  would 
belong  solely  and  exclusively  to  her,  as  executor  of  the  testator. 

Upon  affidavit  that  she  died  in  1835,  the  Orphans'  Court  of 
"Washington  county  granted  the  letters  of  administration  to  the 
defendant ;  the  executor,  Gabriel  Paul,  being  still  alive,  and  under 
the  Act  of  Congress  of  the  24lh  of  June,  1812,  §  11,  [2  Stat,  at 
Large,  755,)  competent  to  sue  for  and  recover  any  claim  in  the 
District  of  Columbia,  in  the  same  manner  as  if  the  letters  testa- 
mentary had  been  granted  by  the  proper  authority  of  the  district. 

Mr.  Coxe,  for  the  plaintiff,  cited  Griffith  v.  Frazier,  8  Cranch, 
9,  and  Childres  v.  Emorj/,  8  Wheat.  671. 

Mr.  Key,  for  the  defendant,  cited  1  Petersdorf,  250 ;  1  Saund. 
274,  n.  3  ;  1  Chitty,  PI.  484  ;  2  Starkie,  Ev.  548, 549,  part  4  ;  Mans- 
fie,ld  V.  Marsh,  2  Ld.  Raym.  824  ;  Jo7ies  v.  Jo7ies,  1  Bing.  249  ; 
Hunt  V.  Stevens,  3  Taunt.  113 ;  Story's  Conflict  of  Laws,  421, 430 ; 
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3  Bac.  Ab.  3S  ;  Stevens  v.  Gaylord,  11  Mass.  256;  Lang-don  v. 
Potter,  Id.  313 ;  I  Wheeler,  236,  243 ;  Hug-hes  v.  McKinsley, 
5  Mnnroe,  40  ;  Henderson  v.  Clarke,  4  Littell,  Kentucky  Rep.  277. 

The  Court  was  of  opinion  that  as  there  was  an  executor  quali- 
fied and  competent  to  sue,  when  the  Orphans'  Court  of  the  county 
of  Washington  granted  the  letters  of  administration  to  the  defend- 
ant, the  latter  were  void. 

Verdict  for  plaintiff.  Judgment  affirmed  by  the  Supreme  Court 
of  the  United  States,  at  January  term,  1840. 


Jessee  Leatherberry   v.  Joseph  Radcliffe. 

By  the  leave  of  the  Court,  if  no  objection  be  made  by  the  opposite  counsel,  a  party 
may  withdraw  from  the  files  of  the  Court  a  deposition,  in  order  to  get  the  magis- 
trate to  amend  his  certificate  according  to  the  truth  of  the  case ;  and  such  withdraw- 
ing and  amending  are  not  sufficient  ground  for  rejecting  the  deposition. 

If  a  deposition  be  taken  de  bene  esse,  because  the  witness  is  about  to  go  out  of  the  dis- 
trict and  to  a  greater  distance  than  one  hundred  miles  from  the  place  of  trial,  and 
he  goes  accordingly,  it  is  not  necessary  that  a  subpoena  should  have  issued  to  the 
marshal  of  this  district,  in  order  to  enable  the  party  to  use  the  deposition  ;  it  is  suflB- 
cient  for  him  to  prove  to  the  satisfaction  of  the  Court  that  the  witness  at  the  time 
of  the  trial  is  gone  to  a  greater  distance  than  one  hundred  miles  from  the  place  of 
trial,  although  the  witness  may  have  been  within  the  district  between  the  time  of 
taking  the  deposition  and  the  time  of  trial. 

Slander.  The  plaintiff  had  taken  a  deposition  under  the  Act 
of  Congress,  1789,  §  30,  [1  Stat,  at  Large,  73,]  before  the  Mayor 
of  the  city  of  Washington,  to  be  used  in  this  cause,  and  there 
being  some  informality  in  the  certificate  of  the  mayor,  Mr.  R.  J. 
Brent,  for  the  plaintiff,  moved  for  leave  to  take  the  deposition 
from  the  files  to  get  the  certificate  amended  according  to  the  truth 
of  the  case.  The  defendant's  counsel  did  not  object  to  the  with- 
drawing of  the  deposition  ;  which  was  done ;  and  the  certificate 
having  been  amended,  the  plaintiff's  counsel  offered  to  read  it  to 
the  jury. 

The  defendant's  counsel,  Mr.  Marbury  and  Mr.  Bradley,  ob- 
jected, because  the  deposition,  having  been  opened  in  court,  must 
be  considered  as  published,  and  cannot  be  amended  in  any 
respect. 

They  also  objected  that  it  was  taken  de  bene  esse,  and  no  sub- 
poena had  been  issued  for  the  witness. 

The  witness,  in  his  deposition,  had  stated  that  he  lived  more 
than  one  hundred  miles  from  the  place  of  trial ;  that  he  was  about 
to  leave  the  District  of  Columbia,  and  not  to  return  before  the 
time  of  trial  ;  and  this  was  also  certified  by  the  mayor  as  the  rea- 
son for  taking  the  deposition. 

The  plaintiff  proved  that  the  witness  did  leave  the  district  im- 
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mediately  after  the  taking  of  the  deposition,  and  was  not  then,  at 
the  time  of  trial,  within  the  jurisdiction  of  this  Court. 

The  defendant  then  proved  that  the  witness  had  returned  to 
this  district  in  the  intermediate  time,  although  not  then  in  the 
district. 

The  defendant's  counsel  contended  that  it  was  necessary  for 
the  plaintiff  to  have  taken  out  a  subpoena  to  the  marshal  of  this 
district,  to  entitle  him  to  read  the  deposition,  and  cited  Penn  v. 
Ingraham,  2  Wash.  C.  C.  R.  487,  and  Barent  v.  Daij,  3  Wash. 
C.  C.  R.  243. 

But  the  Court  overruled  the  objections,  and  permitted  the  de- 
position to  be  read,  being  of  opinion  that  it  was  sufficient  for  the 
plaintiff  to  show,  at  the  lime  of  trial,  that  the  witness  was  "  gone" 
"  to  a  greater  distance  than  one  hundred  miles  from  the  place  of 
trial ; "  and  that  the  return  of  a  subpoena,  non  est,  is  only  one 
means  of  making  that  fact  appear  to  the  satisfaction  of  the  Court, 
but  not  the  only  means. 

Note.  The  Court  being  bound  by  law  to  hold  a  session  in 
Alexandria  on  the  6th  of  May,  adjourned  on  Saturday,  the  4th, 
to  Monday,  the  20th  of  May,  and  in  the  mean  time  sat  nine  days 
in  Alexandria. 


William  Noyes  &  Co.  v.  Brent,  Garnishee  of  E.  Wilmarth,  Jr. 

A  garnishee  ■who  received  the  goods  of  the  defendant  under  a  deed  of  trust,  fraudulent 
in  law  as  to  some  of  the  creditors,  if  he  acted  bondjide,  is  entitled  to  a  reasonable 
compensation  for  his  services  in  taking  care  of  the  goods,  and  selling  them,  whoever 
may  be  entitled  to  the  net  proceeds. 

This  was  an  attachment  of  the  goods  of  Ezra  Wilmarth,  junior, 
in  the  hands  of  Mr.  W.  L.  Brent,  at  the  suit  of  William  Noyes  & 
Co.  The  garnishee  held  them  under  a  deed  to  him  by  the  de- 
fendant to  secure  a  debt  said  to  be  due  by  the  defendant  to  his 
father. 

Mr.  Marbury,  for  the  plaintiffs,  prayed  the  Court  to  instruct 
the  jury,  in  effect,  that  if  they  should  find  the  deed  to  the  garnishee 
to  be  fraudulent  in  law  as  to  these  plaintiffs,  the  garnishee  is  not 
entitled  to  retain  out  of  the  fund  in  his  hands,  a  compensation  for 
services  rendered  by  him  as  trustee  under  the  deed  while  acting 
for  the  supposed  creditor  intended  to  be  secured  thereby. 

The  Court,  however,  (Thruston,  J.  absent,)  was  of  opinion 
that  the  garnishee,  if  he  acted  bond  fide,  was  entitled  to  a  reason- 
able compensation  for  his  services  in  taking  care  of  the  goods, 
and  selling  them,  whoever  might  be  entitled  to  the  net  proceeds. 
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Negro  William  Kennedy  v.  Clarissa  Purnell. 

If  a  Maryland  slave,  with  his  consent,  be  carried  to  Virginia  and  kept  there  more  than 
a  year,  by  the  person  to  whom  he  was  hired  or  loaned  in  Maryland,  without  the 
consent  of  the  owner  of  such  slave,  no  time  is  limited  within  which  the  owner  must 
use  coercive  measures  for  the  recovery  of  the  slave,  and  the  omission  to  use  such 
measures  does  not  give  him  any  title  to  his  freedom ;  but  the  owner  may  reclaim 
the  slave  at  any  time. 

If  a  Maryland  slave,  hired  or  loaned  in  Maryland,  to  a  resident  in  Maryland,  bo 
carried,  by  the  person  to  whom  he  is  so  hired  or  loaned,  into  Virginia,  with  a  view 
to  temporary  residence  only,  and  for  necessary  attendance,  and  to  make  a  transient 
stay,  and  the  slave,  at  the  end  of  such  transient  stay,  be  carried  or  sent  out  of  the 
State  of  Virginia  again,  the  slave  does  not  thereby  become  entitled  to  freedom, 
although  all  these  acts  Avere  done  with  the  consent  of  the  owner. 

Petition  for  freedom  on  the  ground  that  the  petitioner  was 
brought  into  Virginia,  and  kept  therein  one  whole  year  together, 
contrary  to  the  2d  section  of  the  Virginia  Act  of  the  17ih  of 
December,  1792,  (P.  P.  186.) 

This  fact  was  proved  by  the  plaintiff's  evidence.  The  defend- 
ant contended  that  the  slave  was,  without  the  consent  of  the  defend- 
ant, carried  from  Maryland  into  Virginia,  by  one  J.  Purnell  Pendle- 
ton, to  whom  the  slave  had  been  loaned  by  the  defendant ;  and, 
therefore,  the  case  was  not  within  the  2d  section  of  the  act,  which 
was  intended  to  punish  the  importation  by  the  owner  only.  It 
was  not  intended  that  the  owner  should  be  punished  for  the  unlaw- 
ful act  of  another.  The  defendant  contended  also,  that  even  if  the 
importation  had  been  with  the  defendant's  consent,  yet  as  Pendle- 
ton's residence  in  Virginia  was  only  a  "  transient  stay,"  the  case 
was  within  the  4th  section ;  and  as  the  slave  was  sent  out  of  Vir- 
ginia again  at  the  expiration  of  the  transient  stay,  the  case  was 
taken  out  of  the  2d  section. 

The  Court,  upon  the  trial,  at  the  prayer  of  Mr.  C.  Coxe,  the 
counsel  for  the  defendant,  gave  the  following  instructions,  namely, 

1.  That  if  the  jury  believe,  from  the  evidence  aforesaid,  that  the 
acts  of  the  petitioner  in  going  from  Maryland  into  Virginia,  as 
aforesaid,  and  remaining  in  the  latter  State,  or  in  coming  thence 
into  this  city,  and  remaining  here,  were  without  the  consent  of 
the  defendant,  then  it  was  not  necessary  for  the  defendant,  within 
any  limited  period,  to  use  coercive  measures  for  the  recovery  of 
the  petitioner  ;  and  the  omission  of  such  coercive  measures  does 
not  give  the  petitioner  any  title  to  his  freedom. 

2.  That  if  the  jury  believe  from  the  evidence  aforesaid,  that 
the  petitioner,  being  the  slave  of  the  defendant  and  residing  with 
her  in  Maryland,  and  with  her  consent,  employed  by  the  said 
Pendleton,  as  his  servant,  was,  in  the  year  1834,  carried  by  the 
said  J.  P.  Pendleton,  from  the  said  State  to  the  State  of  Virginia, 


MARCH  TERM,  1839.  553 

Nichols  V.  Burch,  et  al. 

without  the  consent  or  authority,  either  previous  or  subsequent,  of 
the  defendant,  then  it  is  lawful  for  the  defendant  to  reclaim  ihe 
said  petitioner,  and  carry  him  back  to  Maryland,  at  any  time,  and 
the  defendant  does  not  lose  her  title  to  the  petitioner,  by  any 
delay  in  exercising  that  right. 

3.  That  if  the  jury  believe  from  the  evidence  aforesaid,  that  the 
petitioner,  having  become  involved  in  a  breach  of  the  peace  in 
the  State  of  Maryland,  in  company  with  J.  Purnell  Pendleton,  a 
citizen  of  the  said  State,  and  to  avoid  the  consequences  thereof,  the 
said  Pendleton  fled  to  Virginia,  carrying  the  petitioner  with  him, 
and  there  remained  with  the  petitioner  and  employed  him  as  his 
servant  during  two  years  and  upwards,  but  never  abandoned  his 
residence  in  Maryland,  and  always  entertained  the  purpose  of 
returning  to  Maryland  when  he  could  do  so  with  safety,  and  did  not 
return  the  petitioner  to  Maryland  only  because  he  was  afraid  of 
the  consequences  thereof  to  the  petitioner  unless  accompanied  y 
the  said  Pendleton,  who,  at  the  end  of  the  said  time,  sent  the  peti- 
tioner to  the  city  of  Washington,  and  afterwards  himself  returned 
to  Maryland  ;  that  snch  acts  of  the  said  Pendleton,  although  the 
jury  should  believe  they  were  with  the  consent  of  the  defendant, 
do  not  entitle  the  petitioner  to  his  freedom. 

Mr.  R.  J.  Brent,  for  the  petitioner. 

Mr.  C.  Cox,  for  the  defendant. 

Verdict  for  the  defendant. 


Negro  Lloyd  Nichols  v.  F.  Burch  and  D.  S.  Waters. 

The  Corporation  of  Wasliington  have  power  to  pass  a  by-law  to  prevent  free  colored 
persons  from  going  at  large  through  the  city  later  than  10  o'clock  P.  M.,  without  a 
pass,  &c. 

Assault  and  Battery,  and  False  Imprisonment. 

The  defendants,  who  were  constables,  justified  the  arrest  and 
detention  of  the  plaintiff,  under  the  by-law  of  the  Corporation  of 
Washington,  entitled  "  an  act  concerning  free  Negroes,  Mulatfoes, 
and  Slaves,"  passed  on  the  31st  of  May,  1827,  by  the  6lh  section 
of  which  it  is  enacted,  "  That  no  free  black,  or  mulatto  person 
shall  be  allowed  to  go  at  large  through  the  city  of  Washington,  at 
a  later  hour  than  10  o'clock  at  night,  excepting  such  free  black  or 
mulatto  have  a  pass  from  some  justice  of  the  peace,  or  respectable 
citizen,  or  be  engaged  in  driving  a  cart,  wagon,  or  other  carriage, 
and  any  free  person  found  offending  against  the  provisions  of  this 
section,  shall  on  conviction  thereof  before  a  justice  of  the  peace, 
forfeit  and  pay  a  sum  not  exceeding  $10  ;  and  all  such  offenders 
VOL.  V.  47 
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may  be  confined  in  a  lock-up-house,  until  the  following  morning ; 
provided  however,  that  nothing  herein  contained  shall  be  made 
to  apply  to  any  person  of  color  passing  peaceably  through  the 
streets  to  or  from  any  meeting-house  or  place  of  worship  ;  nor  to 
any  person  of  color  sent  on  an  errand  by  the  owner  or  employer 
of  such  person." 

Messrs.  Brent  Sf  Brent,  for  the  plaintiff,  contended,  at  the  trial, 
that  the  Corporation  of  Washington  had  no  power,  under  the 
charter,  to  pass  such  a  by-law,  applicable  to  persons  of  color,  and 
not  equally  applicable  to  white  persons.  That  the  free  blacks,  by 
the  general  law  of  the  land  have  as  good  a  right  to  be  out  after 
10  o'clock  at  night,  as  the  whites,  and  that  the  by-law  therefore 
was  repugnant  to  the  general  law,  and  not  authorized  by  any 
power  given  by  the  charter,  nor  necessary  to  the  exercise  of  any 
of  the  powers  expressly  given. 

In  Careyh  case,  at  November  term,  1836,  [ante,  No.  13,] 
this  Court  decided  that  the  corporation  had  no  power  to  prevent 
a  free  colored  person  from  seUing  perfumery;  "that  the  by- 
laws must  not  be  repugnant  to  the  general  law  of  the  land,  fur- 
ther than  such  by-laws  are  justified  by  the  express  provisions  of 
the  charter  ; "  and  that  "  the  corporation  has  no  power  to  restrain 
or  prohibit  the  exercise  of  a  common  right,  unless  that  power  be 
expressly  given,  or  be  necessary  to  the  exercise  of  a  power  ex- 
pressly given." 

Mr.  Bradley,  contrd.  The  charter  of  1820,  §  8,  gives  the  cor- 
poration power  "to  restrain  and  prohibit  the  nightly  and  other 
disorderly  meetings  of  slaves,  free  negroes,  and  mulattoes."  To 
prevent  them  from  being  out  after  a  certain  hour  of  the  night  is 
one  of  the  easiest  and  surest  means  of  restraining  such  meetings, 
and  is  necessary  to  the  efficacious  exercise  of  that  power.  This 
case  is,  therefore,  quite  different  from  that  of  Carey  ;  and  is  more 
like  that  of  Johnson,  at  March  term,  1838,  {ante,  434,)  under  the 
by-law  prohibiting  the  granting  of  tavern  licenses  to  persons  of 
color. 

The  Court  {nem.  con.)  was  of  opinion  that  the  corporation  had 
power  to  pass  the  by-law  of  31st  March,  1827,  §  6,  to  prevent 
free  persons  of  color  from  being  out  after  10  o'clock,  P.  M. 

The  plaintiff  became  nonsuit. 


Ex  parte  William  Brown. 

Minors  may  be  enlisted  in  the  marine  corps,  as  musicians,  with  the  assent  of  their 
fathers ;  and  may  be  bound  as  apprentices  to  the  drum-major,  in  behalf  of  the 
government. 
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If  a  minor,  aged  nineteen  years,  enlists  for  the  term  of  four  years,  quaere,  whether  he 
is  not  entitled  to  his  discharge  at  the  age  of  twenty-one. 

Habeas  corpus,  to  Colonel  Henderson,  of  the  marine  corps,  to 
bring  up  the  body  of  William  Brown,  with  the  cause  of  his  de- 
tention, &c. 

The  colonel  returned,  "as  the  cause  for  the  detention  of  the 
said  William  Brown,  his  enlistment  in  the  United  States  Marine 
Corps,  according  to  law,  as  will  appear  by  the  accompanying 
documents,  which  the  undersigned  makes  part  of  his  return." 

The  documents  were, 

1.  An  enlistment  in  the  following  form  :  "  I,  William  Brown, 
do  acknowledge  that  I  have  vohinlarily  enlisted  myself  to  serve 
four  years  in  the  Marine  Corps  of  the  United  States,  unless  sooner 
discharged,  upon  the  terms  mentioned  in  the  Act  passed  the  11th 
day  of  July,  1798,  entitled  '  An  Act  for  establishing  and  organiz- 
ing a  Marine  Corps ;  "  and  also  the  Act  passed  the  2d  day  of 
March,  1833,  entitled  '  An  Act  to  improve  the  condition  of  the 
non-commissioned  officers  and  privates  of  the  Army  and  Marine 
Corps  of  the  United  States,  and  to  prevent  desertion  ; '  and  that 
I  have  had  read  to  me  the  rules  and  articles  of  the  army  and  navy 
against  mutiny  and  desertion. 

Witness  my  hand  this  7th  day  of  January,  1835. 

In  the  presence  of  )  ^^^  ^^^^^  ^^  g^^^^^„ 

Jos.  Cuvillier.      l  i 

)  mark 

"  I,  William  Brown,  do  solemnly  swear  or  affirm,  as  the  case 
may  be,  that  I  will  bear  true  allegiance  to  the  United  States  of 
America,  and  that  I  will  serve  them  honestly  and  faithfully  against 
all  their  enemies  or  opposers  whatsoever,  and  observe  and  obey 
the  orders  of  the  President  of  the  United  States,  and  the  orders  of 
the  officers  appointed  over  me,  according  to  the  rules  and  articles 
for  the  government  of  the  army  and  navy  of  the  United  States. 

his 

William  >A  Brown." 

mark 

"  Sworn  before  me,  at  Washington  city,  this  7th  day  of  Janu- 
ary, 1835.  Edward  W.  Clark,  J.  P." 

On  the  back  of  this  enlistment  was  the  "  Size-roll,"  which, 
among  other  things,  stated  the  age  of  the  recruit  to  be  fifteen 
years,  and  says  he  is  "  a  boy  bound  to  learn  music." 

2.  An  indenture  of  apprenticeship,  stating  that  William  Brown, 
with  the  consent  of  his  father,  William  Brown,  had  voluntarily 
"put  himself  apprentice  to  drum-major  Joseph  Cuvillier,  in  behalf 
of  government,  to  learn  music  art,  trade,  and  mystery,  and  after 
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the  manner  of  an  apprentice  to  serve  him  the  said  Joseph  Cuvil- 
lier,  or  any  appointed  in  his  place,  from  the  day  of  the  date  hereof, 
for  and  during  and  to  the  full  end  and  term  of  six  years  next 
ensuing,"  with  the  usual  covenants  on  the  part  of  an  apprentice. 
"And  the  said  master  shall  use  the  utmost  of  his  endeavors  to 
teach,  or  cause  to  be  taught  or  instructed  the  said  apprentice,  in 
the  trade  or  mystery  of  a  musician,  and  procure  and  provide  for 
him  sufficient  meat,  drink,  clothing,  washing,  and  lodging,  filling 
for  an  apprentice,  during  the  said  term  of  six  years.  He  shall  be 
further  taught  to  read,  write,  and  cypher  as  far  as  the  rule  of  three." 

This  indenture  is  dated  the  lOili  of  January,  1835,  three  days 
after  the  enlistment,  and  was  signed  and  sealed  by  the  two 
Browns,  father  and  son,  and  acknowledged  before  Edward  W. 
Clark,  justice  of  the  peace. 

3.  The  third  document  was  a  new  enlistment  of  William  Brown, 
on  the  8lh  of  January,  1839,  for  another  term  of  four  years.  In 
the  size-roll  of  which  enlistment  he  is  called  a  fifer,  aged  nineteen 
years.  This  enlistment  extended  two  years  beyond  the  time  of 
his  coming  of  age,  and  of  course  beyond  the  term  of  his  appren- 
ticeship. 

Mr.  R.  J.  Brent,  for  the  prisoner,  that  the  enlistment  of  the 
7lh  of  January,  1835,  was  illegal,  because  no  law  authorized  the 
enlistment  of  minors  in  the  marine  corps,  at  that  time.  All  the 
acts  of  Congress  respecting  enlistments  are  applicable  to  the  army 
alone  ;  and  the  marine  corps  is  attached  to  the  navy  only,  and 
constitutes  no  part  of  the  military  establishment  of  the  United 
Slates,  unless  detached  for  service  with  the  army.  The  acts  relied 
on  in  favor  of  the  enlistment,  were  those  of  the  16th  of  March, 
1802,  §  11,  [2  Stat,  at  Large,  132,]  11th  January,  1812,  §  11, 
[Ibid.  671,]  20lh  January,  1813,  §  5,  [lb.  791,]  and  lOlh  Decem- 
ber, 1814,  §  3,  [3  lb.  146.]  None  of  these  acts  could  aff'ect  the 
present  case,  because  they  were  confined  to  enlistments  in  the 
army  of  the  United  Slates,  of  which  the  marine  corps  was  not  a 
part ;  and  wholly  under  the  Secretary  of  the  Navy,  and  not  under 
the  Secretary  of  War. 

But  the  objection  to  the  second  enlistment,  under  which  the 
prisoner  is  now  holden,  stands  on  still  stronger  grounds.  If  the 
indenture  signed  by  the  father  three  days  after  the  euHslment,  can 
be  considered  as  evidence  of  his  consent  "first  had  and  obtained," 
to  that  enlistment,  yet  as  the  indenture  was  for  six  years  only, 
and  the  second  enlistment  extended  the  term  to  eight  years,  the 
indenture  is  no  evidence  of  the  father's  consent  first  had  and 
obtained  to  this  second  enlistment,  extending  two  years  beyond 
the  apprenticeship.  The  indenture  itself,  not  having  been  ac- 
knowledged before  two  justices  of  the  peace,  or  the  Orphans' 
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Court,  and  recorded  in  that  Court,  according  to  the  Act  of  Mary- 
land, 1793,  c.  45,  §  4,  creates  no  personal  obligation  upon  the 
apprentice,  who  was  a  minor,  and  incapable  of  contracting  any 
such  obligation  except  in  the  manner  prescribed  by  law.  It  could 
only  bind  the  father,  who  would  be  liable  for  damages  if  his  son 
did  not  perform  the  services  required  by  the  indenture.  If  it 
stood  alone  on  this  contract,  Cuvillier  would  have  no  right  to 
retain  the  prisoner  against  his  will.  This  contract  can  only  be 
used  as  evidence  of  the  father's  consent  to  his  son's  enlistment ; 
but  it  is  no  evidence  of  such  consent  to  the  second  enlistment, 
which  extended  two  years  beyond  the  term  of  the  indenture. 

The  Acts  of  January  31,  1809,  §  2,  [2  Stat,  at  Large,  514,] 
May  15,  1820,  [3  lb.  606,]  and  March  2,  1837,  [5  lb.  153,]  apply 
only  to  the  enlistment  of  boys  for  the  navy,  as  seamen,  not  as 
mariners  ;  and  the  last  only  authorizes  the  enlistment  of  such 
boys  between  the  ages  of  thirteen  and  eighteen  years,  whereas 
this  prisoner,  at  the  time  of  his  second  enlistment,  was  nineteen 
years  of  age. 

The  Court  intimated  that  although  the  term  of  enlistment  was 
for  four  years,  being  two  years  more  than  the  time  for  which  the 
father  had  given  his  consent,  yet  it  would  be  a  question  whether 
the  prisoner  ought  not  to  be  discharged  at  the  expiration  of  six 
years  from  the  date  of  the  contract  with  Cuvillier. 

That  they  considered  that  contract  as  evidence  of  the  father's 
consent  that  the  son  should  be  reenlisted  on  the  8th  of  January, 
1839,  and  that  although  the  law  required  all  enlistments  to  be  for 
a  term  of  four  years,  the  second  enlistment  was  binding  for  at 
least  two  years  of  the  time. 

Upon  the  whole,  the  Court  (Cranch,  C.  J.,  doubting,  not 
having  had  time  to  examine  the  various  acts  of  Congress  touching 
the  subject,)  was  of  opinion  that  the  enlistment  was  valid,  and 
remanded  the  prisoner. 

Mr.  Key,  for  the  respondent. 

Messrs.  Brent  Sf  Brent,  for  the  prisoner. ^ 

1  The  acts  of  Congress  touching  this  subject  of  the  enlistment  of  Marines,  are  the 
following : 

1775,  November  10.  Bioren's  Ed.  Laws  United  States,  vol.  1,  p.  620.  Authori- 
zing two  battalions  of  marines  to  be  raised ;  and  that  they  be  enlisted  and  commis- 
sioned to  serve  during  the  war. 

1794,  March  22.  Vol.  2,  p.  384,  c.  188.  "An  Act  to  provide  a  naval  armament." 
^  4.  A  forty-four  gun  frigate  to  have  fifty  marines.  §  7.  The  pay  of  the  seamen  and 
marines  to  be  fixed  by  the  President.     [1  Stat,  at  Large,  3."i0.] 

179G,  May  30.  Vol.  2,  p.  556,  c.  333;  to  fix  the  military  establishment  of  the 
United  States.  §  6.  Enlistment  of  recruits  between  eighteen  and  forty-six  years  of 
age.     [1  Stat,  at  Large,  483.] 

1797,  July  1,  vol.  3,  p.  5,  c.  7 ;  "An  Act  providing  a  naval  armament."  §  1.  Three 
frigates  to  be  manned  and  employed.     §  2.  Two  lieutenants  of  marines,  for  a  forty- 
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Upon  a  review  of  all  the  acts  of  Congress  respecting  the  enlist- 
ing of  recruits,  there  seems  to  have  been  no  special  provision  for 

four  gun  frigate.  §  4.  Fifty  marines.  §  6.  Pay  to  be  fixed  by  the  President.  §  8  Offi- 
cers, non-commissioned  officers,  seamen,  and  marines,  to  be  governed  by  the  rules  for 
the  regulation  of  the  navy.  §  11.  Marines,  disabled  entitled  to  pension.  §  12.  Ma- 
rines in  revenue  cutters.     [1  Stat,  at  Large,  523.] 

1798,  July  11,  vol.  3,  p.  95,  c.  89  ;  "for  establishing  and  organizing  a  marine  corps." 
§  1.  "  That  in  addition  to  the  present  military  establishment,  there  shall  be  raised  and 
organized  a  corps  of  marines,  which  shall  consist  of  one  major,  &c.,  and  720  privates, 
including  the  marines,  who  have  been  enlisted  or  authorized  to  be  raised  for  the  naval 
armament."  ^  2.  The  President  is  authorized  "  to  continue  the  enlistment  of  marines 
until  the  said  corps  shall  be  complete,  and  the  enlistments  which  shall  be  made  in 
virtue  hereof,  may  be  for  the  term  of  three  years,"  &c.  §  4.  They  are  to  "  take  the 
same  oath,  and  shall  be  governed  by  the  same  rules  and  articles  of  war  as  arc  pre- 
scribed for  the  military  establishment  of  the  United  States,  and  by  the  rules  for  the 
regulation  of  the  navy  heretofore,  or  which  shall  be  established  by  law,  according  to 
the  nature  of  the  service  in  which  they  shall  be  employed.  §  5,  Marines  who  are,  or 
shall  be  enlisted  into  the  service  of  the  United  States,  or  into  the  army  of  the  United 
States,  are  exempted  from  personal  airest  for  debt  or  contract.  [1  Stat  at  Large,  594.] 

1799,  March  2,  vol.  3,  p.  267,  c.  143.  Augmenting  the  marine  corps,  by  enlistment 
of  170  privates,"  »&c.     [1  Stat,  at  Large,  729.] 

1800,  April  23,  vol.  3,  p.  351,  c.  187;  for  the  better  government  of  the  navy,  art. 
29.  Entry  of  seamen  on  the  ship's  books ;  date  of  his  enlistment,  &c.  [2  Stat,  at 
Large,  45.] 

1802,  March  16,  vol.  3,  p.  450,  c.  269.  Military  peace  establishment  §  11.  Enlist- 
ment in  the  artillery,  infantry,  and  engineers.  "  No  person  under  the  age  of  twenty- 
one  years,  shall  be  enlisted  by  any  officer,  or  held  in  the  service  of  the  United  States, 
without  the  consent  of  his  father,  guardian,  or  master,  fii-st  had  and  obtained,  if  any 
he  have."     [2  Sat.  at  Large,  132.] 

1809,  January  31.  Vol.  4,  p.  198,  c.  182.  "An  additional  naval  force."  §  2.  Boys 
to  be  employed  in  the  navy  for  two  years.     [2  Stat,  at  Large,  514.] 

1809,  March  3.  Vol.  4,  p.  223,  c.  204.  Augmenting  the  marine  corps,  by  enlist- 
ment of  594  privates,  for  live  years.     [2  Stat,  at  Large,  544  ] 

1812,  January  11.  Vol.  4,  p.  369,  c.  337.  "  To  raise  an  additional  military  force." 
§  11.  The  consent  of  parent  must  be  in  writing.     [2  Stat,  at  Large,  671.] 

1813,  January  20.  Vol.  4,  p.  488,  c.  477.  §  5.  Same  provision.  [2  Stat  at  Large, 
791.] 

1814,  December  10.  Vol.  4,  p.  719,  c.  692,  for  filling  the  ranks  of  the  army. 
§  1.  Kccruiting  officers  "authorized  to  enlist  into  the  army  of  the  United  States,  any 
free,  effective,  able  bodied  man,  between  the  ages  of  eighteen  and  fifty  years ;  which 
enlistment  shall  be  absolute  and  binding  on  all  persons  under  the  age  of  twenty-one 
years,  as  well  as  upon  persons  of  full  age,  such  recruiting  officer  having  complied 
with  all  the  requisitions  of  the  laws  regulating  the  recruiting  sen^icc."  §  3  repeals  so 
much  of  the  5th  section  of  the  Act  of  January  20,  1813,  as  requires  the  consent  of 
the  parent  in  writing.    [3  Stat,  at  Large,  146.] 

1815,  March  3.  Vol.  4,  p.  825,  c.  760,  "fixing  the  military  peace  establishment." 
§  7.  The  several  corps  autliorizcd  by  this  act,  shall  be  subject  to  the  rules  and  articles 
of  war,  be  recruited  in  the  same  manner,  and  with  the  same  limitations,  &c.,  as  are 
authorized  by  the  Act  of  16  March,  1802.  (See  note,  vol.  4,  p.  826.)  [3  Stat,  at 
Large,  224.]' 

1817,  March  3,  pamphlet,  p.  251,  c.  65.  Peace  establishment  of  marine  corps. 
Rcdiu'cd  to  750  privates.     [3  Stat,  at  Large,  376.] 

1820.  May  15,  pamphlet,  p.  114,  c.  132.  Boys  for  the  Navy  to  be  enlisted.  [3  Stat 
at  L:ir;,'C.  6o'6.J 

1834,  June  30.  Pamphlet,  p.  88,  c.  132.  "  Better  organization  of  the  marine  corps." 
§  1.  To  consist  of  1.000  privates.  §  2.  Subject  to  the  laws  and  regulations  for  the 
better  government  of  the  navy,  except  when  detached  for  service  with  the  army. 
^  3.  Shall  take  the  oath  prescribed  by  law:  all  enlistments  to  be  for  four  years.  [4 
Stat  at  Large,  712.] 

1837,  March  2,  pamplilet,  p.  27,  c.  21,  for  the  enlistment  of  boys  in  the  naval  ser- 
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the  enlistment  of  marines.  It  seems  to  have  been  taken  for 
granted  that  they  would  be  enlisted  in  the  same  manner  as  recruits 
for  the  army  are  enlisted ;  and  by  the  Act  of  1815,  March  3, 
[3  Slat,  at  Large,  224,]  which  is  the  last  upon  the  subject,  they 
are  to  be  enlisted  in  the  manner  and  under  the  limitations  con- 
tained in  the  Act  of  1802,  March  16th,  [2  Stat,  at  Large,  132,] 
which  by  implication  seems  to  admit  that  minors  may  be  enlisted 
with  the  consent  of  their  parents,  guardians,  or  masters. 


Robert   G.  Violett  v.  Samuel  Stettlnius. 

If  the  consignee,  of  property  sent  by  a  common  carrier,  demands  and  receives  it 
before  it  reaches  its  ultimate  destination,  he  is  liable  for  the  full  freight. 

Replevin,  for  ninety  kegs  of  butter.  The  case  agreed  was  in 
substance  this.  On  the  27th  of  December,  1837,  one  Saughen- 
baugh,  at  Pittsburgh,  in  Pennsylvania,  received  from  the  plain- 
tiff's agent,  ninety  kegs  of  butter,  weighing  5,738  pounds  gross, 
which  he  promised  in  writing  to  deliver  in  good  order  in  George- 
town, D.  C,  to  E.  Lyons,  or  order,  within  sixteen  days,  he  pay- 
ing to  Saughenbaugh  $1.75  per  100  pounds  carriage,  for  the 
same. 

The  plainliff^s  said  agent  at  Pittsburgh  gave  the  following  wri- 
ting to  Saughenbaugh  : 

Mr.  Saughenbaugh  will  deliver  ninety  kegs  of  butter,  weighing 
5,733  pounds,  unto  E.  Lyons,  of  Georgetown,  D.  C,  for  which 
you  will  receive  $1.75  per  100  pounds  carriage. 

Pittsburgh,  December  26lh,  1837.  William  B.  English. 

Saughenbaugh  transported  the  butter  to  Baltimore,  by  wagon, 
and  there,  on  the  11th  of  January,  ]838,  turned  it  over  to  the 
Baltimore  and  Ohio  Railroad  Company,  to  be  transported  the 
remaining  distance  to  Georgetown,  receiving  at  the  same  time 
from  the  company's  agent  $94.94,  as  the  pro  ra  "  freight,  allow- 
ing §5.47  for  freight  by  the  railroad  cars  to  Washington,  and 
drayage  thence  to  Georgetown,  and  assigned  to  the  company  his 
claim  and  lien  for  freight. 

On  the  12th  of  January,  1838,  the  butter  was  transported  to 
Washington,  and  there  remained  in  the  store-houses  of  the  com- 
pany, in  the  charge  of  the  defendant,  the  company's  agent,  through 
inadvertance  or  some  misunderstanding,  until  the  22d  of  January, 

vice.  §  1.  That  it  shall  be  lawful  to  enlist  boys  for  the  navy,  with  the  consent  of  their 
parents  or  guardians,  not  being  under  thirteen,  nor  over  citrhteen  years  of  age,  to 
serve  until  they  shall  arrive  at  the  age  of  twenty-one  years.     [5  Stat,  at  Large,  153.] 
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1838,  when  the  plaintiff  claimed  and  offered  to  receive  it  there. 
The  defendant  offered  to  deliver  it  there,  or  at  Georgetown,  on 
receiving  the  full  stipulated  freight,  amounting  to  ^100.41,  but  the 
plaintiff  refused  to  pay  any  thing,  and  replevied  the  butter  on  the 
22d  of  January,  1838.  There  had  been  no  decline  in  the  price 
of  butter  in  Washington,  or  Georgetown,  between  the  11th  and 
22d  of  January,  but  there  had  been  a  decline  of  a  few  cents  in 
Alexandria,  where  the  plaintiff  resided. 

If,  on  this  statement,  the  plaintiff  should  be  entitled  to  recover, 
judgment  was  to  be  entered  for  the  costs. 

If  the  defendant  should  be  entitled  to  recover  the  freight,  or 
any  part  thereof,  judgment  was  to  be  entered  accordingly  for  the 
defendant. 

3Ir.  R.  S.  Coxe,  for  the  plaintiff,  contended  that  no  freight  was 
earned,  as  the  goods  were  not  carried  to  their  place  of  destina- 
tion ;  and  that  Saughenbaugh  could  not  transfer  his  lien  to  the  rail- 
road company  ;  and  that  the  company  could  not  recover  freight, 
because  they  had  delayed  the  butter,  so  that  the  sixteen  days 
were  passed.  He  cited  Jeremy  on  Common  Carriers,  63,  83  and 
84  ;  Story  on  Bailment,  320,  328,  359  ;  3  Kent,  Com.  209  ;  Sheels 
v.  Davies,  4  Camp.  119. 

Mr.  C.  Cox,  contra.  The  carrier  had  a  lien  for  his  freight. 
The  railroad  company  were  his  agents,  and  he  did  not  lose  his 
lien  by  the  transfer  of  the  good  to  his  own  agent.  The  plaintiff 
has  his  remedy  against  Saughenbaugh  for  damages  by  the  delay, 
if  he  has  suffered  any.  Jeremy,  17,  161 ;  Boone  v.  Ei/re,  1  H.  Bl. 
273,  in  the  note  (a) ;  Sheels  v.  Davies,  4  Camp.  119 ;  Powell  on 
Contracts,  267.  The  plaintiff  demanded  the  butler  at  Washing- 
ton, aqd  offered  to  receive  it  there. 

Cranch,  C.  J.  I  am  of  opinion  that  as  the  plaintiff  claimed  and 
offered  to  receive  the  butter  in  Washington,  on  the  22d  of  January, 
1838,  the  defendant  was  entitled  either  to  the  whole  freight,  or 
freight  pro  rata.  I  think  the  whole,  because  he  offered  to  deliver 
the  butter  either  in  Georgetown  or  Washington,  at  the  option  of 
the  plaintiff,  if  he  would  pay  the  freight ;  but  he  refused  to  pay 
any  freight  at  all.  The  delay  was  a  proper  subject  of  a  claim 
for  damages  by  the  plaintiff  against  Saughenbaugh. 

The  plaintiff  might  have  refused  to  receive  the  butter.  He 
might  have  abandoned  it,  and  brought  his  action  against  Saugh- 
enbaugh ;  but  having  claimed  it,  and  offered  to  receive  it  at 
Washington,  he  cannot  law^fuUy  resist  the  claim  for  freight. 

TimusTON,  J.,  concurred. 

Verdict  for  the  defendant  for  the  freight. 
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Z.  Gardner's  Administrator  v.  F.  Peyton,  Jr. 

Non  assumpsit  within  five  years,  &c.,  is  not  a  good  pica  to  an  action  of  assumpsit  upon 
a  promise  to  collect  money  and  account  for  it. 

The  cause  of  action  does  not  arise  until  the  money  has  been  received  by  the  defend- 
ant and  demanded  by  the  plaintiff. 

Assumpsit  by  the  defendant,  as  an  attorney  at  law  to  collect  a 
debt  due  to  the  plaintiff's  intestate,  and  to  account  for  the  same 
when  collected.  The  declaration  avers  that  the  defendant 
collected  the  money,  but  refused  to  pay  it  to  the  plaintiff  on 
demand. 

The  Court  (Thruston,  J.,  absent,)  on  general  demurrer, 
decided  that  the  plea  of  non  assumpsit  infra  quinque  aunos,  was 
not  a  good  plea  to  an  action  upon  such  a  promise. 

At  the  trial,  upon  the  issue  on  the  plea  of  actio  non  accrevit, 
Mr.  Neale.  for  the  defendant,  contended  that  the  action  accrued 
upon  the  receipt  of  the  money  by  the  defendant,  and  ciled  3  Bl. 
Com.  25  ;  Law  of  Virginia  of  November  19,  1792,  p.  97,  ^  12 ; 
Law  of  Virginia,  December  17,  1792,  for  limitation  of  actions, 
p.  107,  §  4;  Taijlor  v.  Armistead,  3  Call,  200;  Skinner  v. 
McClure.l  Rand.  2S4 ;  2  Harrison's  Digest,  1458;  Manning's 
Index,  57  ;  2  Tucker's  Com.  388,  430  ;  and  thereupon  moved  the 
Court  for  an  instruction  to  the  jury  to  that  effect. 

But  the  Court  refused,  and  slopped  Mr.  Taylor^  for  the  plain- 
tiff, who  was  about  to  reply  ;  being  of  opinion  that  the  cause  of 
action  did  not  accrue  until  demand  of  payment,  and  the  defend- 
ants refusal  to  pay. 

Verdict  for  the  plaintiff. 
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United  States  v.  Francis  Fenwick. 

It  is  error  in  a  judge  to  instruct  the  jury  that  the  evidence  is  sufficient  to  convict  the 
defendant.     The  sufficiency  is  to  be  decided  by  the  jury. 

Error  to  the  Criminal  Court  for  Alexandria  county,  in  a  prose- 
cution for  perjury. 

The  judge  had  instructed  the  jury  that  the  evidence  was  suffi- 
cient to  convict  the  defendant,  who  objected  to  the  instruction, 
and  took  his  bill  of  exceptions. 

The  Court  (Thruston,  J.,  absent,)  was  of  opinion  that  the 
judge  should  not  have  instructed  the  jury  that  the  evidence  was 
sufficient ;  that  question  is  for  the  jury. 

Judgment  reversed,  and  venire  de  novo  to  be  awarded. 


CIRCUIT  COURT  OF  THE  UNITED  STATES. 
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Joseph  Smith  v.  Chesapeake  and  Ohio  Canal  Company. 

A  Court  of  Equity  will  not  lend  its  aid  to  enforce  a  judgment  at  law  obtained  upon  a 
prize  ticket  in  a  lottery  drawn  by  mistake  in  a  place  not  authorized  by  law. 

This  was  a  bill  in  equity,  claiming  an  annual  dividend  upon  an 
unsubscribed  claim  against  the  old  Potomac  company,  according 
to  the  provisions  of  the  second  section  of  the  charter  of  the  Ches- 
apeake and  Ohio  Canal  Company,  granted,  by  Virginia,  on  the 
27th  of  January,  1824. 

The  bill  after  stating  the  origin  and  surrender  of  the  charter  of 
the  old  Potomac  company,  and  the  acts  granting  a  charter  to 
the  Chesapeake  and  Ohio  Canal  Company,  avers  that  the  plain- 
tiff is  a  creditor  of  the  old  Potomac  company  upon  a  judgment  of 
this  Court,  obtained  by  the  State  of  Maryland  for  the  complain- 
ant's use  at  April  term,  1820,  for  $12,750,  with  interest  from  the 
20th  of  June,  1818,  till  paid,  and  $21.61  costs. 

That,  by  the  second  section  of  the  charter  of  the  Chesapeake 
and  Ohio  Canal  Company,  the  subscriptions  might  be  paid  in  the 
claims  of  the  creditors  of  the  Potomac  company  certified  by  the 
acting  president  and  directors  to  have  been  due  for  principal  and 
interest,  on  the  day  on  which  the  assent  of  the  said  company  shall 
have  been  signified,  by  their  corporate  act,  to  the  new  charter  of 
the  Chesapeake  and  Ohio  Canal  Company  as  provided  for  in  the 
first  section  of  the  charter  of  the  27th  of  January,  1824  ;  provided 
that  the  amount  of  claims,  thus  to  be  subscribed,  should  not  ex- 
ceed $175,800  ;  and  provided  that  the  new  stock,  thus  paid  for, 
should  be  entitled  to  dividend,  only  as  thereinafter  provided, 
(that  is,  after  the  cash-stockholders  should  have  received  ten  per 
cent,  upon  the  amount  of  cash  paid  upon  their  subscriptions.  See 
§11.) 

That  by  the  twelfth  section  it  is  enacted,  "  That  it  shall  be  the 
duty  of  the  President  and  Directors  of  the  Chesapeake  and  Ohio 
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Canal  Company,  so  long  as  there  shall  be  and  remain  any  creditor 
of  the  Potomac  company  who  shall  not  have  vested  his  demand 
against  the  same  in  the  stock  of  the  Chesapeake  and  Ohio  Canal 
Company,  to  pay  to  such  creditor  or  creditors,  annually,  such 
dividend  or  proportion  of  the  net  amoimt  of  the  revenues  of  the 
Potomac  company,  on  an  average  of  the  last  five  years  preceding 
the  organization  of  the  said  proposed  company,  as  the  demand  of 
the  said  creditor  or  creditors,  at  this  time,  may  bear  to  the  whole 
debt  of  one  hundred  and  seventy-five  thousand  eight  hundred 
dollars." 

The  bill  further  states  that  the  revenues  of  the  Potomac  com- 
pany, for  the  last  five  years  preceding  the  organization  of  the 
Chesapeake  and  Ohio  Canal  Company,  amounted  to  very  large 
sums  of  money,  but  the  precise  amount,  the  plaintiff  has  been  un- 
able to  ascertain. 

That  the  claim  on  which  the  judgment  was  rendered  was  as- 
signed to  the  plaintiff' for  value  received  by  one ;  and  that 

before  he  purchased  it  he  inquired  of  the  president  and  many  of  the 
directors  of  the  Potomac  Company  whether  the  claim  was  a  fair 
and  valid  claim,  and  would  be  paid ;  to  which  inquiries  he  was 
answered  by  them  in  the  affirmative  ;  and  that  under  the  assur- 
ance, so  given,  he  was  induced  to  make  the  said  purchase,  and 
receive  the  said  assignment. 

That  on  the  6th  of  December,  1824,  he  assigned  to  one  George 
Luckley,  for  a  full  and  valuable  consideration,  four  thousand  dol- 
lars, part  of  the  said  judgment,  with  interest  thereon  from  the  24th 
of  December,  1823,  till  paid. 

That  on  the  24th  of  December,  1827,  the  plaintiff  presented  -a 
copy  of  the  judgment  to  the  Secretary  of  the  Potomac  Company, 
to  be  certified  to  the  Chesapeake  and  Ohio  Canal  Company,  and 
were  informed,  by  the  secretary,  that  a  copy  of  the  judgment  had 
already  been  filed  and  entered  upon  the  proceedings  of  the  said 
company  with  an  assignment  of  part  thereof,  as  aforesaid,  to  the 
said  George  Luckley. 

That  on  the  11th  of  August,  1828,  the  plaintiff  made  a  written 
tender  of  the  said  judgment  to  the  Treasurer  of  the  Potomac 
Company,  with  a  request  in  writing  that  it  should  be  certified  to 
the  said  Chesapeake  and  Ohio  Canal  Company  under  the  provi- 
sions of  their  charter  ;  and  that  if  such  certificate  should  be  refused, 
his  application,  and  the  refusal  of  Ihe  certificate  should  be  entered 
on  the  minutes  of  the  Potomac  Company.  That  the  certificate 
was  refused  and  that  the  plaintiff  does  not  know  what  proceed- 
ings were  had,  by  the  board  of  directors  of  that  company,  on  his 
said  application. 

That  he  has  been  informed  and  believes  that  Luckley  was  per- 
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mitted  to  subscribe  his  interest  in  the  said  judgment,  under  the 
plaintiff's  assignment,  to  the  stock  of  the  Chesapeake  and  Ohio 
Canal  Company. 

That  the  plaintiff  had  made  frequent  applications  to  the  board 
of  directors  of  that  company  for  his  dividend  on  that  part  of  his 
said  judgment  which  remained  unassigned,  and  for  which  he  has 
received  no  payment  nor  satisfaction  according  to  the  provisions 
of  the  twelfth  section  of  the  Act  of  the  27th  of  January,  1824,  and 
that  the  board  have  not  only  refused  to  pay  him  any  dividend, 
but  deny  all  liability  for  it. 

That  the  plaintiff' has  not  the  means  of  knowing  the  amount  of 
the  dividend  to  which  he  is  entitled  without  access  to  the  books 
and  papers  of  the  Potomac  Company,  now  in  the  hands  of  the 
board  of  directors  of  the  Chesapeake  and  Ohio  Canal  Company, 
and  without  an  account  to  be  taken  of  the  average  revenues  of 
the  Potomac  Company  for  the  last  five  years  preceding  the  or- 
ganization of  the  Chesapeake  and  Ohio  Canal  Company ;  that  he 
has  not  the  means  of  taking  such  an  account,  but  they  are  in  the 
power  of  that  company,  who  refuse  the  plaintiff  access  thereto, 
&c.,  and  he  prays  that  that  company  may  be  made  defendant, 
and  may  answer,  &c. ;  and  that  an  account  may  be  taken  to  as- 
certain the  dividend  to  which  the  plaintiff  is  entitled  upon  his 
judgment,  and  that  the  defendant  may  be  decreed  to  pay  the 
same  ;  and  for  general  relief. 

The  answer  of  the  Chesapeake  and  Ohio  Canal  Company,  ad- 
mits all  the  acts  of  incorporation  of  the  two  companies,  &c. 
Denies  that,  in  making  the  estimate  of  the  debts  due  by  the  Poto- 
mac Company,  amounting  to  $175,800,  the  plaintiff's  claim  was 
included  ;  and  affirms  that  the  claims  against  that  company,  certi- 
fied by  its  president  and  directors  according  to  the  direction  of 
the  act,  amounted  to  $175,325.76^,  in  which  no  claim  arising  from 
the  lottery  was  included. 

It  stales  that  the  lottery  "out  of  which  the  claim  of  the  com- 
plainant arises,"  was  unlawfully  drawn  in  the  District  of  Columbia 
instead  of  Maryland,  although  erroneously  and  in  good  faith. 
That  this  Court  decided,  in  an  action  brought  for  the  price  of 
tickets  sold,  that  the  lottery  was  void,  and  that  no  suit  could  be 
maintained  for  the  price  of  the  tickets,  or  for  prizes.  It  denies 
that  the  judgment  was  assigned  to  the  plaintiff  "for  value ; "  or 
that  before  he  purchased  it  he  inquired  of  the  President  and  Di- 
rectors of  the  Potomac  Company,  or  was  by  them  informed,  that 
the  claim  was  a  fair  or  valid  claim,  &c. 

It  avers  that  the  judgment  was  given  under  ignorance  "on  all 
sides"  of  the  rights  of  the  parties;   that  although  Sucldey  was 
permitted,  by  the  commissioners,  to  subscribe  the  amount  of  a 
VOL.  V.  48 
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claim,  &c.,  the  nature  of  the  claim  was  not  understood  or  investi- 
gated, &c. 

This  answer  was  not  upon  oath,  nor  under  the  corporate  seal, 
but  no  exception  was  taken  to  it ;  and  the  cause  was  set  for  hear- 
ing upon  the  bill,  answer,  general  replication,  and  the  affidavit  of 
S.  B.  Harper,  and  the  deeds  from  Smith  to  Harper,  admitted  in 
evidence  by  consent,  and  showing  that  the  plaintiff  purchased  the 
ticket  which  had  drawn  a  prize  of  $15,000  for  $13,000,  paid  in 
land,  houses,  and  goods,  of  that  value  ;  which  prize  was  the  cause 
of  action  upon  which  the  judgment  was  rendered  against  the 
Potomac  Company  in  favor  of  the  State  of  Maryland,  for  the  use 
of  this  complainant,  upon  which  the  present  claim  is  founded. 

The  case  was  then  referred  to  a  master  commissioner  to  ascer- 
tain and  report  the  average  net  annual  revenue  of  the  Potomac 
Company  for  the  last  five  years,  &c.,  which  he  found  to  be 
$5,984.06,  and  the  amount  of  the  plaintiff's  claim  upon  the  judg- 
ment, including  the  $4,000  assigned  to  Suckley,  to  be  ^17,057.73  ; 
so  that  the  plaintiff's  annual  dividend  of  the  revenues  of  the  Poto- 
mac Company  would  bear  the  same  proportion  to  his  claim  as  the 
■whole  revenues  bear  to  the  whole  debts  of  that  company,  (namely, 
$175,800,)  if  he  is  entitled  to  any  thing. 

Upon  the  coming  in  of  the  report,  and  on  final  hearing,  the 
Court  (Cranch,  C.  J.,  contra,)  dismissed  the  bill  with  costs,  upon 
the  ground,  as  it  is  understood,  that  the  drawing  of  the  lottery  in 
Washington,  D.  C,  was  illegal,  as  being  contrary  to  the  Mary- 
land Act  of  November,  1792,  c.  58,  which  was  continued  in  force 
in  this  county  by  the  Act  of  Congress  of  the  27th  February,  1801, 
[2  Stat,  at  Large,  103,]  and  which  declares  it  to  be  unlawful,  with- 
out the  permission  of  the  legislature  of  the  State,  to  propose  to  the 
public  any  scheme  of  a  lottery  to  be  drawn  within  the  State, 
under  the  penalty  of  X500  current  money  for  every  offence,  to  be 
recovered  by  indictment. 

This  Court,  in  the  case  o{  HawMns  v.  Cox  and  Smith,  at  June 
term,  1819,  [2  Cranch,  C.  C.  173,]  decided  that  that  act  of  Mary- 
land was  in  force  in  this  county,  considering  the  county  as  stand- 
ing in  the  place  of  the  Stale  ;  and  intimated  the  same  opinion  in 
the  case  of  Thompson  v.  Milligan,  at  June  term,  1820,  [2  Cranch, 
C.  C.  207,]  which 'was  an  action  brought  upon  a  note  given  for 
tickets  in  the  second  class  of  the  Potomac  and  Shanandoah  lot- 
tery, granted  to  the  Potomac  Company  by  the  Legislature  of 
Maryland  in  the  year  1809  ;  upon  which  intimation,  Mr.  Key, 
for  the  plaintiff,  became  non-pros.  See  Holman  v.  Johnson,  Cowp. 
343,  and  2  Comstock  on  Contracts,  239. 

Cranch,  C.  J.  1st.  The  first  question  is,  whether  the  illegality 
of  the  drawing  of  the  lottery  in  the  District  of  Columbia,  instead 
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of  Maryland,  is  a  defence  in  equity  to  the  judgment  at  law,  it 
being  admitted  that  it  was  so  done  erroneously,  but  in  good  faith. 

2d.  Whether  a  claim  against  the  Potomac  Company,  not  in- 
cluded in  the  estimate  of  ^175.800,  mentioned  in  the  second  sec- 
tion of  the  Act  of  the  27th  of  January,  1824,  is  entitled  to  a  divi- 
dend under  the  twelfth  section  of  that  act,  although  the  sum  of 
$175,800  of  claims  should  have  been  subscribed  as  stock  in  the 
new  company. 

It  is  a  rule  in  equity,  that  the  Court  of  Equity  will  not  aid  a  plain- 
tiff in  the  recovery  of  a  legal  claim,  contrary  to  conscience;  that 
is,  if  the  plaintiff  ought  not,  in  good  conscience,  to  insist  upon  his 
legal  right. 

Whether  the  error,  of  drawing  the  lottery  in  the  District  of 
Columbia,  instead  of  drawing  it  in  Maryland,  as  stated  in  the  an- 
swer, is  sufficient  to  deprive  the  plaintiff  of  his  equitable  right  to 
enforce  his  judgment,  I  doubt. 

1.  Because  the  answer  admits  that  it  was  done  by  mistake,  and 
in  ignorance  of  the  law  against  it,  and  in  good  faith  by  all  the 
parties.     There  is  nothing  in  it  to  affect  the  plaintiff's  conscience. 

2.  Because  the  Potomac  Company  must  be  presumed  to  have 
sold  the  tickets  and  received  the  money  before  the  lottery  was 
drawn  ;  and  it  would  be  against  conscience  in  them,  after  receiv- 
ing the  fund  out  of  which  the  prizes  were  to  be  paid,  to  refuse  to 
pay  them,  upon  the  plea  that  they  themselves,  who  had  induced 
the  ticket-holder  to  venture  his  money,  had  drawn  the  lottery  in 
an  unlawful  place. 

It  is  presumed  that  the  case  alluded  to  in  the  answer  was  that 
of  Thompson  v.  Millig-an,  at  June  term,  1820,  (2  Cranch,  C.  C. 
207)  ;  but  the  judgment  under  which  the  plaintiff  claims,  was 
rendered  at  the  April  term  preceding.  It  does  not  appear  that  in 
the  case  of  Thompson  v.  Milligan,  this  Court  decided  any  thing. 
Mr.  Jones,  for  the  defendant,  in  that  case,  took  the  ground  that  the 
note,  which  was  for  $2,422.50,  the  price  of  sundry  tickets  in  the 
lottery,  was  given  for  an  illegal  consideration,  as  being  contrary  to 
the  Act  of  Maryland,  1792,  c.  58,  this  Court  having,  at  June  term, 
1819,  in  the  case  of  Hawkins  v.  Cox  and  Smith,  [Ibid.  173]  decided 
that  that  act  of  Maryland  was  adopted  by  the  act  of  Congress  as 
the  law  in  the  county  of  Washington.  Milligan's  note  having  been 
given  in  that  county,  was  supposed  to  have  been  given  for  an 
unlawful  consideration,  and  Mr.  Key,  for  the  plaintiff,  suffered  a 
non-pros.,  but  it  has  not  yet  been  judicially  decided  that  the  Poto- 
mac Company  was  not  liable  for  the  prizes  drawn  in  that  lottery. 

3.  I  do  not  think  that  the  claims  against  the  Potomac  Com- 
pany provided  for  by  the  twelfth  section  of  the  charter  of  the 
Chesapeake  and  Ohio  Canal  Company,  are  limited  to  $175,800. 
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That  is  the  limit  of  the  stock  of  the  new  company,  which  should 
be  paid  for  by  claims  of  the  creditors  of  the  Potomac  Company, 
certified  by  the  president  and  directors  of  that  company  ;  but  the 
twelfth  section  provides  for  all  the  creditors  of  that  company  who 
shall  not  have  invested  their  demands  against  the  same  in  stock  of 
the  new  company,  and  does  not  require  that  those  demands 
should  be  certified  by  the  President  and  Directors  of  the  Potomac 
Company. 

If,  therefore,  the  plaintiff  had  a  valid  claim  against  the  Potomac 
Company  on  the  27th  of  January,  1824,  he  has  a  right  annually 
to  his  proportion  of  the  net  amount  of  the  revenues  of  that  com- 
pany, on  an  average  of  the  last  five  years  preceding  the  organiza- 
tion of  the  Chesapeake  and  Ohio  Canal  Company. 

For  these  reasons  I  do  not  concur  in  the  decree  of  the  Court, 
dismissing  the  bill. 

Decree  affirmed  by  the  Supreme  Court,  at  January  term,  1840. 
14  Peters,  45. 
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Robert  Mayo  v.  Thomas  J.  Smith  and  F.  S.  Myer. 

In  an  action  upon  the  case  for  a  libel,  the  damages  were  laid  at  twenty  thousand  dol- 
lars, and  the  plaintiff  in  his  affidavit  averred  damages  to  the  same  amount ;  the 
Court  required  the  bail  to  justify  to  the  amount  of  five  hundred  dollars  only. 

Case  for  libel.  Damages  laid  at  $20,000.  The  plaintiff's 
affidavit  to  hold  the  defendants  to  special  bail,  stated  that  the  de- 
fendants, on  the  26th  of  March,  1839,  "in  a  certain  newspaper, 
called  The  Metropolis,  in  the  publication  of  which  the  said  Smith 
and  Myer  were  then  and  there  concerned,  published  of  and  con- 
cerning" the  plaintiff,  "a  certain  false,  scandalous,  and  malicious 
libel,  headed  Dr.  Mayo  and  the  Intelligencer,"  which  said  libel  is 
hereto  "annexed,"  &c.  "And  this  deponent  also  saith  that  he  is 
informed  and  believes,  that  said  Smith  has  no  intention  of  remain- 
ing in  the  District  of  Columbia,  but  is  about  to  depart  from  said 
district  for  the  southern  States.  He  further  saith,  that  by  the  pub- 
lication of  said  libel  he  hath  incurred  and  sustained  damages  to  the 
value  of  $20,000." 

Mr.  Hoban  and  Mr.  Key  moved  for  leave  to  appear  for  the  de- 
fendant without  special  bail ;  or  that  the  bail  demanded  should  be 
mitigated  ;  and  cited  Jones  v.  Kelly,  17  Mass.  Rep.  115,  and 
2  Wheeler,  54. 

Mr.  R.  S.  Coxe  and  Messrs.  Brent  ^  Brent  contended  that 
the  affidavit  of  the  plaintiff  was  conclusive  ;  that  the  libel  is  atro- 
cious. The  affidavit  is  positive  that  the  defendants  published  it  in 
the  newspaper  in  which  they  were  concerned,  and  that  the  plain- 
tiff has  thereby  suffered  damages  to  the  value  of  $20,000.  The 
plaintiff's  counsel  cited  the  case  of  Barrell  v.  Simonto7i,  in  this 
Court,  at  May  term,  1826,  (2  Cranch,  C.  C.  657,)  where  bail  was 
refused  in  an  action  for  a  malicious  arrest,  only  on  the  ground 
that  the  action  in  which  the  plaintiff  was  arrested,  was  not  then 
terminated  ;  and  the  case  of  McDonald  v.  Little,  in  this  Court,  at 
the  last  term,  (not  reported,)  and  the  case  of  Doyne  v.  Barker,  at 
48* 
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November  terra,  1834,  (4  Cranch,  C.  C.  475,)  in  which  bail  was 
required,  in  slander,  in  $700,  upon  an  affidavit  of  the  plaintiff's 
belief  that  she  had  suffered  damage  to  the  value  of  ^3,000. 

The  Court  (Thruston,  J.,  absent,)  in  the  present  case,  said 
they  would  be  satisfied  with  bail  who  could  justify  in  $500. 


George  M.  Davis  v.  Hugh  A.  Garland. 

The  clerk  of  the  House  of  Representatives  is  not  personally  responsible  in  damages 
for  refusing  to  give  the  public  printing  to  a  person  to  whom  the  preceding  clerk  had 
promised  it,  and,  therefore,  cannot  be  held  to  special  bail  in  an  action  upon  the  case 
founded  on  such  refusal. 

This  was  a  special  action  upon  the  case,  in  which  the  plaintiff, 
in  his  declaration,  complained,  that  whereas  the  House  of  Repre- 
sentatives of  the  United  States,  at  the  1st  session  of  the  25th  Con- 
gress had  passed  a  resolution  that  their  clerk  be  directed  to  cause 
to  be  printed,  a  ninth  volume  of  the  laws  of  the  United  States, 
after  the  manner  of  the  8th  volume  thereof,  in  pursuance  of  which 
resolution,  the  then  clerk,  one  Walter  S.  Franklin,  in  the  year 
1838,  had,  in  his  capacity  of  clerk  of  the  said  house,  employed 
the  plaintiff,  and  agreed  and  contracted  with  him  to  print  a  ninth 
volume  of  the  said  laws,  in  the  manner  as  resolved,  and  to  deliver 
a  copy  of  the  said  laws  to  the  plaintiff,  to  enable  him  to  print  the 
same ;  the  plaintiff  in  consideration  thereof  had  made  ample 
arrangements,  and  employed  the  means  to  print  the  said  ninth 
volume,  and  was  ready  and  willing  to  print  the  same,  when  the 
said  Walter  S.  Franklin  departed  this  life,  and  the  defendant  was 
elected  his  successor  as  clerk  of  the  House  of  Representatives ; 
soon  after  which  the  defendant  was  notified  of  the  said  contract, 
and  of  the  plaintiff's  readiness  and  preparation  to  comply  with 
the  same  ;  and  the  plaintiff  demanded  of  the  defendant  a  copy  of 
the  said  laws,  for  the  purpose  of  printing  the  same,  according  to 
the  said  resolution  and  contract ;  but  the  defendant  intending  to 
injure  the  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  said 
contract,  refused  to  deliver  to  the  plaintiff  a  copy  of  the  said  laws, 
and  prevented  plaintiff  from  printing  the  same  ;  by  means  whereof 
he  lost  the  printing  of  the  said  ninth  volume  of  the  said  laws,  and 
the  benefit  of  the  said  contract,  and  has  lost  his  time,  trouble,  and 
money  in  preparations  for  complying  with  the  said  contract,  &c. 
to  the  value  of  ^2,500. 

The  second  count  contains  an  additional  averment,  that  the 
defendant  after  having  had  notice  of  the  contract  with  the  plaintiff, 
and  his  readiness  to  comply  with  it,  gave  the  job  to  another 
person. 
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The  facts  were  substantially  verified  in  the  plaintifPs  affidavit, 
and  the  further  fact  that  the  persons  whom  the  plaintiff  had 
employed  to  do  the  work,  had  purchased  paper  to  the  amount  of 
$300 ;  and  that  he  had  sustained  damage,  by  the  defendant's 
refusal,  &c.  to  the  sum  of  $2,500. 

Mr.  Key  moved  for  leave  to  enter  an  appearance  for  the 
defendant  without  special  bail;  upon  the  ground  that  it  appeared, 
on  the  face  of  the  declaration,  and  by  the  plaintiff's  affidavit,  to 
be  a  public  contract,  upon  which  the  defendant  was  not  personally 
liable. 

Mr.  Morfitt,  for  the  plaintiff,  contended  that  this  action  was  not 
founded  on  the  contract,  but  on  the  tort  in  the  defendant's  not 
delivering  to  the  plaintiff  a  copy  of  the  laws,  which  it  was  his 
duty,  as  a  public  officer,  to  deliver,  to  enable  the  plaintiff  to  com- 
ply with  the  contract  which  he  had  made  with  his  predecessor. 

But  the  Court,  (Thruston,  J.  absent,)  refused  to  require  special 
bail ;  considering  it  as  a  public  contract  made  under  a  resolu- 
tion of  the  House  of  Representatives,  and  for  which  neither  the 
present  defendant,  nor  his  predecessor,  was  personally  liable. 


Abraham  B.  Waller  v.  Dyer  and  Blagden,  Trustees  of  Nathan 

Smith. 

No  debt  for  materials  furnished  for  building  a  house  in  "Washington,  Alexandria,  or 
Georgetown,  D.  C,  will  under  the  Act  of  Congress  of  2d  March,  1833,  remain  a 
lien  upon  the  house  for  more  than  two  years  from  the  commencement  of  the  build- 
ing, unless  an  action  for  the  recovery  of  the  debt  be  instituted,  or  the  claim  filed 
within  three  months  after  furnishing  the  materials,  &c. 

Bill  in  equity  to  compel  the  execution  of  a  trust. 

The  question  submitted  to  the  court,  upon  a  case  stated  was, 
whether  the  complainant,  who  furnished  materials  for  a  dwelling 
house,  built  by  Nathan  Smith,  who  had  conveyed  it  in  trust  to 
Dyer  and  Blagden,  to  secure  certain  debts  of  Smith,  had,  on  the 
29th  of  October,  1835,  any  lien  upon  the  building  for  which  the 
materials  were  furnished  ? 

The  case  agreed  was,  that  Smith  began  to  build  the  house 
before  the  25th  of  October,  1833.  That  the  materials  were  fur- 
nished by  the  complainant,  Waller,  before  the  1st  of  August, 
1834,  and  were  used  in  building  the  house.  That  on  that  day, 
Waller  came  to  a  settlement  of  the  account  of  materials  furnished, 
and  Smith  gave  his  note  to  Waller  at  90  days,  for  the  amount, 
($651.54.)  That  on  the  1 1th  of  November,  1834,  Waller  brought 
suit  upon  the  note,  and  at  March  term,   1836,  recovered  judg- 
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ment,  but  did  not  file  his  claim  in  the  clerk's  office,  nor  institute 
his  action  for  the  debt  within  three  months  after  furnishing  the 
materials. 

On  the  20th  of  October,  1835,  the  creditors  of  Smith,  except- 
ing the  complainant,  and  Shepherd  and  Mudd,  who  supposed 
they  then  had  a  lien  upon  the  buildir\g  for  the  materials  which 
they  had  furnished,  entered  into  a  written  agreement  with  Smith 
to  give  him  time  until  the  1st  of  November,  1837,  upon  his  giving 
security  by  a  deed  of  trust  upon  all  his  real  estate  in  the  city  of 
Washington. 

On  the  29th  of  October,  1835,  the  complainant  and  Shepherd 
and  Mudd  executed  the  foUoveing  writing  :  "  Whereas  the  credit- 
ors of  Nathan  Smith  have  generally  united  in  an  agreement  to 
extend  the  time  of  their  demands,  upon  his  executing  a  certain 
deed  of  trust,  particularly  mentioned  in  the  said  agreement ;  and 
whereas  we,  the  undersigned  creditors,  have  liens  upon  part  of 
the  property  of  the  said  Nathan  Smith,  and  are,  therefore,  not 
upon  the  same  footing  with  the  other  creditors,  but  are  desirous 
to  make  the  same  extension  of  credit  that  they  have ;  now  we  do 
agree  to  forbear  any  coercion  of  our  several  demands  upon  him 
for  the  term  of  two  years  from  the  first  day  of  November  next, 
provided  that  the  said  Nathan  Smith  shall  and  do  first  execute 
his  deed  of  trust  according  to  the  terms  of  the  agreement  herein- 
before referred  to ;  and  provided  also,  that  his  other  creditors 
shall  agree  to  the  like  extension,  so  that  we  shall  not  lose  any 
priority  of  lien,  whether  under  the  lien  law,  or  otherwise,  which 
we  now  may  have." 

On  the  31st  of  October,  1835,  Smith  executed  the  deed  of  trust 
to  the  defendants  Dyer  and  Blagden,  reciting  the  names  of  his 
creditors,  and  the  amount  due  to  each,  and  among  the  rest,  "  to 
Abraham  B.  Waller,  in  the  sum  of  $651.54.  And  whereas  also 
the  said  Shepherd  and  Mudd  and  Abraham  B.  Waller  have  exe- 
cuted and  delivered  to  the  said  Nathan  Smith,  an  instrument  of 
writing,  dated  on  the  29th  day  of  October,  1835,  making  the  same 
extension  of  credit  given  in  the  first-named  instrument  of  writing, 
dated  on  the  20ih  day  of  October,  1835,  and  on  the  same  condi- 
tions, but  reserving  any  priority  of  lien,  whether  under  the  act  of 
Congress  aforesaid,  or  otherwise,  which  they,  the  said  Shepherd 
and  Mudd  and  Abraham  B.  Waller,  might  have  on  the  said  29th 
day  of  October,  1835,  and  whereas  also,"  &c.  "  Provided,  how- 
ever, that  nothing  herein  contained  shall  be  construed  to  impair 
the  legal  priorities  of  lien  hereinbefore  mentioned  as  belonging 
to  the  Patriotic  Bank,  and  to  Shepherd  and  Mudd,  or  which 
belongs  to  Abraham  B.  Waller." 

The  Act  of  Congress  of  the  2d   of  March,  1833,  [4  Slat,  at 
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Large,  659,]  entitled  "  An  Act  to  secure  to  mechanics  and  others, 
payment  for  labor  done,  and  materials  furnished  in  the  erection  of 
buildings  in  the  District  of  Columbia,"  after  giving  a  lien,  &c., 
provides,  "  That  no  such  debt  for  work  and  materials,  shall  remain 
a  lien  on  the  said  house  or  other  buildings,  longer  than  two  years 
from  the  commencement  of  the  building  thereof,  unless  an  action 
for  the  recovery  of  the  same  be  instituted,  or  the  claim  filed,  with- 
in three  months  after  performing  the  work,  or  furnishing  the 
materials,  in  the  office  of  the  clerk  of  the  court  for  the  county  in 
which  the  building  shall  be  situated." 

It  was  agreed  by  the  counsel  for  the  parties  respectively,  that  if 
the  Court  should  be  of  opinion  that  the  complainant  had  such  a 
lien  on  the  29th  of  October,  1835,  then  a  decree  should  be 
rendered  against  the  trustees  for  the  amount  of  the  note.  If  other- 
wise, then  the  decree  should  be  for  an  equal  dividend  with  the 
other  creditors. 

On  the  26th  of  November,  1839,  the  case  was  argued  by  Mr. 
Bradley^  for  the  plaintiff,  and  by  Mr.  R.  J.  Brent  and  Mr.  Hellen, 
for  the  defendants. 

The  Court  was  of  opinion  that  the  complainant  had  no  lien  on 
the  29lh  of  October,  1835,  as  the  two  years  expired  on  the  25th. 


Samuel  Stettinius  v.  The  United  States. 

An  indictment  upon  the  first  section  of  the  Act  of  Congress  of  the  7th  of  July,  1838, 
c  212,  "to  restrain  the  circulation  of  small  notes,  as  a  currency,  in  the  District  of 
Columbia,  and  for  other  purposes,"  should  aver  that  the  note  passed,  or  offered  to 
be  passed,  was  "  paper  currency." 

And  an  indictment  upon  the  second  section  of  the  act,  should  aver  that  the  note  issued 
was  '•  paper  medium,  evidently  intended  for  common  circulation." 

The  passing  of  a  note  of  less  denomination  than  five  dollars  is  not  an  offence  against 
the  statute  unless  it  be  "paper  currency,"  or  "paper  medium,  evidently  intended  for 
common  circulation." 

The  offence  under  the  statute,  docs  not  consist  in  circulating  paper  as  currency,  but  in 
passing  paper  currency ;  that  which  is  already  currency,  or  evidently  intended  for 
common  circulation. 

It  is  no  justification  for  passing  such  paper  as  the  act  prohibits,  that  it  was  passed  in 
payment  of  a  bond  Jide  debt ;  nor  that  it  was  passed  with  intent  that  it  should  be 
carried  out  of  the  district ;  nor  that  the  defendant  was  agent  of  the  railroad  com- 
pany. 

The  term  "  bank-bill,"  as  used  in  the  act,  docs  not,  of  itself,  purport  to  be  paper  cur- 
rency, without  a  special  averment  to  that  effect. 

The  jurors  arc  not  judges  of  the  law,  even  in  a  criminal  case.  They  have  the  power 
to  give  a  general  verdict  upon  the  general  issue,  which  includes  the  question  of  law, 
as  well  as  of  fact ;  but  when,  by  pleading,  or  by  special  verdict,  or  demurrer  to  evi- 
dence, the  law  is  separated  from  the  fact,  they  have  no  right  to  decide  the  law.  It 
must  be  decided  by  the  judge. 

The  right  and  power  of  the  jury,  whatever  they  may  be,  are  exactly  alike  in  civil  and 
in  criminal  cases. 
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The  argument  of  counsel  on  the  law  should  be  addressed  to  the  judge  ;  and  whenever 
the  question  of  law  is  judicially  presented  to  him  unmixed  with  the  fact,  either  by 
demurrer  to  the  evidence,  a  special  verdict,  or  by  motion  for  an  instruction  to  the 
jury  upon  a  hypothetical  state  of  facts,  it  is  not  only  the  right,  but  the  duty  of  the 
judge,  to  decide  the  question.  The  right  of  the  judge  to  instruct  the  jury  as  to  the 
law  of  the  case,  is  not  confined  to  the  giving  of  such  instructions  as  may  be  asked. 
After  the  argument  of  counsel  has  been  closed  on  both  sides,  he  may,  if  he  will, 
instruct  the  jury  as  to  the  law  upon  the  whole  evidence,  leaving  the  question  of  fact 
entirely  with  the  jury. 

The  process  of  attaint  is  obsolete  in  England,  and  never  was  in  practice  in  this  coun- 
try. 

In  practice,  both  in  this  country  and  in  England,  the  counsel  for  the  defendants  in 
criminal  cases,  have  been  allowed  to  argue  the  law  to  the  jury  upon  the  general 
issue. 

The  jury  have  the  power  to  take  upon  themselves  the  responsibility  of  judging  for 
themselves  of  the  meaning  of  the  law ;  and  they  may,  if  they  will,  but  not  of  right, 
find  a  verdict  against  law ;  and  such  a  verdict,  if  in  favor  of  the  defendant,  will  be 
as  conclusive  and  effectual  as  if  it  were  according  to  law. 

According  to  the  general  practice  of  the  courts  in  this  country,  the  defendant  seems  to 
have  a  right  to  be  heard  before  the  jury,  upon  his  construction  of  the  law,  if  the 
court  has  not  already,  after  hearing  the  argument  of  the  defendant's  counsel,  in- 
structed the  jury  upon  the  law  in  the  same  case  ;  but  there  are  few,  if  any,  courts  of 
criminal  jurisdiction,  who  will  suffer  counsel  to  appeal  from  the  court  to  the  jury, 
upon  a  question  of  law  which  the  court  has  decided  against  the  defendant  after  he 
has  orally  joined  issued  upon  the  question  and  argued  it  before  the  court. 

If  the  defendant's  counsel  does  not  join  in  the  argument  to  the  court,  but  insisfs  upon 
arguing  it  to  the  jury,  the  Court  will  require  him  to  proceed  with  his  argument  to 
the  jury,  and  will,  after  argument,  give  or  refuse  such  instruction  as  the  Court  shall 
think  proper. 

It  is  the  duty  of  the  jury  to  follow  the  law  as  laid  down  by  the  Court. 

Error  to  ihe  Criminal  Court  of  the  District  of  Columbia,^  upon 
two  indictments,  both  exactly  in  the  same  form. 

The  first  (No.  106)  charges  that  the  defendant,  on  the  15lh  of 
October,  1839,  at  Washington  county,  with  force  and  arms,  "  did 
pass,  and  offer  to  pass,  to  George  McCawley,  within  the  District 
of  Columbia,  to  wit,  at  the  city  of  Washington,  in  the  county  of 
Washington,  in  the  district  aforesaid,  a  certain  note,  and  bank- 
bill  for  the  payment  of  one  dollar,  being  of  a  less  denomination 
than  five  dollars,  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  government  of  the  United 
States." 

In  the  other  indictment  (No.  107)  the  name  of  Electius  Semmes 
was  substituted  for  that  of  George  McCawley. 

Upon  this  indictment  (No.  107)  the  jury  returned  the  following 
verdict : 

"We,  the  jurors  in  the  case  of  The  United  States  v.  Samuel 
Stettinius,  are  of  opinion  that  he  is  guilty  of  passing  to  the  witness 
in  the  case,  notes  of  a  less  denomination  than  five  dollars,  in  the 
manner  and  at  the  time  and  place  stated  in  the  evidence ;  but, 
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from  ihe  said  evidence,  not  guilty  of  circulating  them  in  the  Dis- 
trict of  Columbia.     November  22,  1839." 

The  parlies  agreed  to  receive  this  "as  a  special  verdict,  as  if 
formally  made  out  as  such,  and  to  be  taken  in  connection  with, 
and  considered  as  referring  to,  the  evidence  as  stated." 

Upon  the  indictment  No.  106,  there  was  a  general  verdict, 
"guilty." 

The  evidence  stated,  as  given  by  the  United  States  in  support 
of  the  indictment  No.  106,  for  passing  the  note  to  George  McCaw- 
ley,  was,  that  the  United  States  offered  "  a  competent  witness," 
"  who  proved  that  the  day  after  the  present  suspension  by  the 
banks  of  this  district,  of  specie  payments,  which  was  on  the  11th 
of  October,  1839,  "he  was  going  to  Baltimore  in  the  railroad 
cars,  and  gave  the  traverser,  at  the  railroad  office  in  Washington 
city,  in  order  to  pay  for  his  passage,  a  five-dollar  note,  who  gave 
him  in  change,  just  as  the  cars  were  about  to  start,  two  notes  of 
one  dollar  each,  of  Cohen's  Bank  in  Maryland  ;  that  the  said  tra- 
verser was  then  acting  as  agent  of  the  Baltimore  and  Ohio  Rail- 
road Company,  which  is  admitted  to  be  a  company  incorporated 
by  an  act  of  Congress  ;  that  the  traverser  knew  that  he  (the  wit- 
ness) was  going  to  Baltimore  in  the  cars,  at  the  time  ;  that  he 
took  the  notes  with  him  to  Baltimore,  and  brought  ihem  back 
again  to  Washington,  where  he  resides." 

In  support  of  the  indictment  No.  107,  for  passing  a  one-dollar 
note  and  bank-bill  to  Electius  Simms,  a  bill  of  exceptions  states, 
that  "a  competent  witness  was  sworn  on  the  part  of  the  United 
States,  who  proved,  that  on  the  15th  of  the  last  month,  (October, 
1839,)  he  was  going  to  Baltimore  in  the  railroad  cars,  and  offered 
to  the  traverser  in  the  city  of  Washington  a  five-dollar  bank  note 
to  pay  his  passage  in  the  cars ;  the  traverser  was  acting  as 
agent  of  the  Baltimore  and  Ohio  Railroad  Company  in  said 
city.  The  traverser  took  the  note,  and  gave,  in  change,  to  the 
witness,  an  half  dollar  in  silver,  and  two  one  dollar  notes.  He 
asked  the  traverser  if  he  was  passing  dollar  notes,  to  which  he 
replied,  'why,  Mr.  Semmes,  what  can  I  do?'  The  witness  went 
to  Baltimore  in  the  cars,  and  when  there  passed  the  notes  away, 
without  difficulty,  at  par.  He  did  not  remember  of  what  institu- 
tion the  notes  were,  but  thought  it  likely  they  were  Maryland 
notes.  It  was  admitted  that  the  railroad  company  was  chartered 
by  Congress." 

At  the  trial,  several  bills  of  exceptions  founded  upon  the  evi- 
dence, as  stated  in  the  testimony  of  the  two  witnesses,  were  taken 
to  the  instructions  given  or  refused  by  the  judge. 

Upon  the  trial  of  the  general  issue  in  the  Criminal  Court,  Dis- 
trict of  Columbia,  upon  the  indictment  No.  106,  four  bills  of 
exceptions  were  taken  by  the  defendant. 
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1.  The  first  was  to  the  following  instruction  to  the  jury,  given 
by  the  judge  at  the  motion  of  the  district  attorney,  namely  : 

"  That  if  they  believe  the  evidence  as  above  stated,"  (in  support 
of  this  indictment  No.  106,)  "  to  be  true,  then  the  passing  of  the 
note  as  above  stated,  if  believed  to  be  true,  was  a  violation  of  the 
Act  of  Congress,  entitled,  'An  Act  to  restrain  the  circulation  of 
small  notes  as  a  currency  in  the  District  of  Columbia ;  and  for 
other  purposes,'  approved,  July  7,  1838 ;  and  that  the  said  act  of 
Congress  is  a  valid  and  constitutional  law  in  force  in  this  district." 

2.  The  second  bill  of  exceptions,  in  the  case  No.  106,  is  to  the 
refusal  of  the  judge,  at  the  motion  of  the  defendant's  counsel,  to 
instruct  the  jury,  that  "  if  they  believe  from  the  evidence  that  the 
note  in  question,  if  passed  at  all  as  slated  by  the  witness,  was 
passed  by  the  traverser  in  payment  of  a  bond  fide  debt  due  by  him 
to  the  witness,  then  the  act  does  not  come  within  the  prohibition 
of  the  law  of  Congress,  and  the  traverser  is  entitled  to  a  verdict  of 
acquittal." 

3.  The  third  bill  of  exceptions,  upon  the  trial  of  this  issue,  is  to 
the  refusal  to  instruct  the  jury  at  the  motion  of  the  defendant's 
counsel,  "  that,  should  they  be  of  opinion  from  the  evidence,  that 
the  defendant  did  pass  the  note  named  in  the  indictinent,  but  with 
the  intent  that  the  same  should  be  carried  into  the  State  of  Mary- 
land, and  not  to  be  circulated  within  the  District  of  Columbia, 
then  the  defendant  is  entitled  to  an  acquittal." 

4.  The  fourth  bill  of  exceptions,  upon  this  issue,  was  as  fol- 
lows :  "  Upon  the  trial  of  this  cause,  and  after  the  argument  of 
counsel  had  closed,  and  before  the  jury  had  retired,  the  Court,  in 
a  charge  given  to  the  jury,  after  slating  that  the  jury  might  decide 
upon  the  law  and  the  evidence,  and,  in  rendering  a  general  ver- 
dict, had  a  constitutional  right  so  to  do,  stated  that  the  jury  would 
take  upon  itself  a  very  great  responsibility,  which  they  ought  not 
to  do,  in  deciding  upon  the  law  of  the  case,  in  opposition  to  the 
opinion  of  the  Court ;  and  that  ihey  ought  not  to  take  upon  them- 
selves to  render  a  verdict  calculated  to  revoke  the  legislation  of 
Congress,  composed  of  many  constitutional  lawyers;  and  that  it 
increased  the  responsibility  of  the  jury  so  to  decide,  in  this  case, 
in  favor  of  the  defendant,  upon  the  law,  because  the  United  States 
could  not  appeal ;  whereas  if  they  found  the  defendant  guilty,  he 
might;  and  might  have  the  law  interpreted,  and  reverse  the  judg- 
ment, if  erroneous;  and  further  said,  that  if  the  fact  was  proved, 
of  passing  the  note  once,  the  case  was  brought  within  the  act  of 
Congress. 

"  To  this  charge  of  the  Court,  the  defendant  by  his  counsel 
excepts,  because  the  Court  ought  not  to  have  given  said  charge, 
which  was  calculated  to  intimidate  the  jury,  and  to  destroy  their 
free  and  independent  exercise  of  opinion  in  the  case  ;  and  because 
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the  said  change  was  calculated  to  induce  the  jury  to  render  a  ver- 
dict against  the  defendant  for  reasons  which  ought  not  to  operate 
on  their  minds;  and  that  the  court  erred  in  staling  that  if  the 
facts  were  proved  to  the  satisfaction  of  the  jury,  ihe  case  was 
brought  within  the  Act  of  Congress  ;  and  it  is  prayed  that  this  bill 
of  exceptions  may  be  signed  and  sealed,  this  21st  November, 
1839." 

Upon  the  trial  of  the  issue  upon  the  indictment  No.  107,  the 
defendant's  counsel  took  three  bills  of  exceptions. 

1.  The  first  states  that  the  United  States  District  Attorney 
prayed  the  court  to  instruct  the  jury,  that  if  they  believed  the  evi- 
dence aforesaid,  (namely,  the  evidence  contained  in  the  testimony 
of  the  witness,  as  before  stated,  who  was  examined  in  support  of 
this  indictment  No.  107,)  "  then  the  passage  of  the  note  charged 
in  the  indictment  was  a  violation  of  the  Act  of  Congress,  entitled," 
&c.  "  and  that  the  jury  are  bound  by  the  said  act,  (if  they  believe 
the  facts  proved  by  the  witness,)  to  find  the  traverser  guilty :  — 

"And  thereupon  the  counsel  for  the  traverser  objected  to  the 
court's  giving  the  said  instruction,  or  giving  any  instruction  as  to 
the  law,  to  the  jury ;  and  declined  arguing  the  law  to  the  court, 
on  the  ground  that  they  had  a  right  to  argue  to  the  jury,  both  on 
the  law  and  the  evidence.  And  the  court  decided,  on  this  objec- 
tion being  made,  that  the  traverser's  counsel  would  be  allowed  to 
argue  the  law  to  the  jury,  and  that  after  such  argument  the  court 
would  instruct  the  jury  as  to  the  law;  and  thereupon  the  law 
was  argued  to  the  jury  by  the  counsel  for  the  traverser,  and  by 
the  United  States  Attorney ;  and  the  court,  after  the  said  argu- 
ment, was  asked  by  the  United  Stales  Attorney  to  give  the 
instruction  before  prayed  ;  which  instruction  the  court  gave.  To 
this  instruction,  so  given,  the  traverser  by  his  counsel  excepts,"  &c. 

2.  The  second  bill  of  exceptions  taken  upon  the  trial  of  this 
issue,  is  to  the  refusal  of  the  court  to  instruct  the  jury,  that  "  if 
they  should  be  of  opinion  that  the  defendant  did  not  pass  the 
note  for  and  in  lieu  of  gold  and  silver,  and  that  he  did  not  intend 
to  put  the  same  into  circulation  in  the  District  of  Columbia,  then 
the  defendant  is  entitled  to  an  acquittal." 

3.  The  third  bill  of  exceptions,  upon  the  trial  of  this  issue,  is 
to  the  refusal  of  the  court  to  instruct  the  jury,  upon  the  evidence 
aforesaid,  that  if  they  "  believe  that  the  note  passed  by  the  defend- 
ant, was  passed  to  a  person  who,  as  the  defendant  knew,  was 
going  immediately  to  Maryland,  as  a  passenger  in  the  railroad 
cars,  without  any  opportunity  of  circulating  said  note  in  the  Dis- 
trict of  Columbia,  before  leaving  said  district,  and  that  said  note 
was  issued  and  redeemable  in  Maryland,  and  that  said  person  did 
immediately  after  receiving  the  said  note,  leave  the  said  district, 
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without  circulating  it  here,  and  did  pass  it  off  in  the  State  of 
Maryland,  then  the  jury  may  infer  that  the  note  was  not  passed 
by  the  defendant  as  paper  currency,  to  circulate  in  said  district, 
and  that  the  case  is  not  within  the  spirit  and  intention  of  the  Act 
of  Congress." 

The  Act  of  Congress  of  the  7th  of  July,  1838,  [5  Stat,  at 
Large,  297,]  entitled  "An  Act  to  restrain  the  circulation  of  small 
notes  as  currency  in  the  District  of  Columbia,  and  for  other  pur- 
poses," upon  which  this  prosecution  is  supposed  to  be  founded, 
provides  in  the  first  section,  "That  after  the  lOlh  day  of  April" 
(then)  "next,  it  shall  not  be  lawful  for  any  individual,  company, 
or  corporation  to  issue,  pass,  or  offer  to  pass,  within  the  District 
of  Columbia,  any  note,  check,  draft,  bank-bill,  or  any  other  paper 
currency,  of  a  less  denomination  than  five  dollars ;  and  if  any 
person  or  corporation  shall  violate  the  provisions  of  this  section, 
the  person  so  offending,  or,  in  case  of  a  corporation  so  offending, 
the  officers  of  any  such  corporation  for  the  time  being,  shall  be 
liable  to  indictment  by  the  grand  jury  of  the  county,  within  the 
district  where  the  offence  shall  have  been  committed,  and  the 
person  so  offending,  or  the  officers  of  the  corporation  so  offend- 
ing, shall,  on  conviction  thereof,  be  fined  in  a  sum  not  exceeding 
^50,  at  the  discretion  of  the  court,  for  every  offence;  one  half 
of  the  said  fine  shall  be  paid  to  the  prosecutor;  the  other  half 
shall  be  for  the  use  of  the  county  where  the  offence  shall  have 
been  committed."  "And  the  person  so  offending,  and  the  offi- 
cers of  any  corporation,  shall  also  be  liable  to  pay  the  amount  of 
any  note,  bill,  check,  draft,  or  other  paper,  constituting  part  of 
such  currency,  to  any  holder  thereof,  with  all  costs  incident  to  the 
protest  and  legal  collection  thereof,  with  fifty  per  cent,  damages 
for  non-payment  on  demand,  to  be  recovered  by  action  of  debt ; 
and  in  case  of  judgment  for  the  plaintiff,  execution  thereon  shall 
be  had  forthwith  ;  and  it  shall  be  the  duty  of  the  District  Attorney 
of  the  District  of  Columbia,  to  commence  prosecutions  against 
all  persons,  and  every  corporation  ofTending  against  this  section, 
of  which  he  shall  have  knowledge  or  probable  information.  And 
in  case  of  corporations,  the  prosecution  shall  be  against  the  presi- 
dent, or  any  director  or  cashier  thereof  for  the  time  being  ;  and  it 
shall  be  the  duty  of  the  grand  jurors  to  present  all  such  offences 
of  which  they  have  knowledge  or  probable  information  ;  and  that 
no  member  of  a  grand  jury  shall  be  ignorant  of  his  duty  in  this 
particular,  it  shall  be  the  duty  of  the  court  having  cognizance  of 
all  oliences  against  this  section,  to  give  the  same  in  charge  to  the 
grand  juries  at  the  commencement  of  the  term  next  after  the  pas- 
sage of  this  act. 

And  in  the  second  section  it  is  "  further  enacted,  that  from  and 
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after  the  passage  of  this  act,  it  shall  be  unlawful  for  any  indi- 
vidual, company,  or  corporation,  to  issue  de  novo,  or  knowingly 
to  pass,  or  procure  to  be  issued,  passed,  or  circulated  within  the 
district  aforesaid,  any  note,  check,  bank-bill,  or  other  paper 
medium  of  the  denomination  aforesaid,  evidently  intended  for 
common  circulation,  as  for  and  in  lieu  of  small  change  in  gold  or 
silver,  or  for  any  other  pretence  whatever,  and  which  shall  be 
issued  and  circulated  for  the  first  time  after  the  period  above 
limited  in  this  section,  under  the  penalties  provided  in  the  fore- 
going section." 

The  cause  was  argued  by  Mr.  C.  Cox  and  Mr.  R.  J.  Brent, 
for  the  plaintiff  in  error,  and  by  Mr.  Key,  for  the  United  States. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court;  (Thrus- 
TON,  J.,  dissenting.) 

The  judgment  below  was  against  the  defendant  upon  both 
indictments,  although  it  is  understood  that  a  motion  had  been 
made  in  arrest  of  judgment.  The  record  had  not  been  made  up 
at  full  length,  and  there  is  no  formal  assignment  of  errors  ;  but 
in  argument  the  counsel  for  the  traverser  contend, 

1.  That  there  is  error  in  overruling  the  motion  in  arrest  of 
judgment,  because  the  indictment  does  not  snbstantially  set  forth 
any  offence  against  the  statute. 

The  gist  of  the  ofl'ence  intended  to  be  forbidden  by  the  statute, 
and  punished,  is  the  issuing  of  paper  currency  of  a  less  denomi- 
nation than  five  dollars.  Unless,  therefore,  the  notes  passed  by 
the  defendant  were  such  notes  as  were  "  paper  cnrrency,"  and 
which,  in  the  second  section,  is  called  "  paper  medium  of  the 
denomination  aforesaid,  evidently  intended  for  common  circula- 
tion, as  for  and  in  lieu  of  small  change  in  gold  or  silver,  or  any 
other  pretence  whatever,"  he  has  committed  no  offence  against 
the  statute. 

Its  title  (which  may  be  resorted  to,  to  ascertain  the  evil  which 
was  in  the  contemplation  of  the  legislature,  although  it  will  not 
restrict  the  enacting  clauses,  if  they  clearly  go  beyond  it,)  is,  "  to 
restrain  the  circulation  of  small  notes  as  a  currency;"  and  the 
enacting  clauses  forbid  the  issuing  or  passing  of  "  any  note, 
check,  draft,  bank-bill,  or  any  other  paper  cnrrency  of  a  less 
denomination  than  five  dollars;"  and  "any  note,  check,  bank- 
bill,  or  other  paper  medium  of  the  denomination  aforesaid,  evi- 
dently intended  for  common  circulation,  as  for  and  in  lieu  of 
small  change  in  gold  or  silver,  or  for  any  other  pretence  what- 
ever." 

It  is  clear  that  negotiable  notes,  checks,  and  drafts  for  a  less 
sum  than  five  dollars,  may  be  issued  or  passed  from  debtor  to 
creditor  in  bona  fide  payment  of  a  debt,  or  for  the  purchase  of 


580  WASHINGTON. 


Stettinius  v.  United  States. 


goods,  in  the  common  course  of  mercantile  transactions,  without 
incurring  the  penalty  of  the  statute. 

The  passing  of  a  note,  check,  or  draft  is  primd  facie  a  lawful 
act ;  and  every  man  is  presumed  innocent  until  the  contrary 
appears. 

All  the  facts  charged  in  the  indictment  may  be  true,  and  yet 
the  traverser  not  guilty. 

If  the  indictment  had  simply  charged  the  passing  of  a  note, 
check,  or  draft  for  the  payment  of  one  dollar,  it  would  not  have 
charged  any  offence,  unless  the  note  had  been  averred  to  be, 
"paper  currency,"  or  "  paper  medium,"  &c. 

But  it  charges  the  traverser  with  passing  a  note  and  bank-bill. 

If  the  jury  had  found  the  traverser  guilty  of  passing  the  note 
only,  he  must  have  been  acquitted,  because  the  passing  of  the  note 
was  no  offence  unless  it  was  "  paper  currency,"  or  "  paper  me- 
dium evidently  intended  for  common  circulation." 

Is  the  word  bank-bill  better  than  note  ?  Does  the  name,  per  se, 
import  paper  currency  without  an  averment  that  it  was  paper  cur- 
rency ?  It  might  have  been  a  bank-bill,  and  yet  be  what  the 
brokers  call  an  uncurrent  bank-bill,  or  a  bank-bill  not  payable  to 
order,  or  bearer.  It  might  have  been  the  bill  of  a  bank  long 
since  broken,  and  whose  notes  are  no  longer  current.  If  the 
names,  "  note,"  "  draft,"  and  "  check,"  are  insufficient, /jer  se,  we 
do  not  perceive  why  the  name  "  bank-bill "  should  not  be  insuffi- 
cient also. 

In  the  cases  of  Ringgold  and  of  Milburn,  this  Court  decided, 
that  under  the  statute  which  prohibited  the  keeping  of  "  a  faro- 
bank  or  other  common  gaming-table,"  an  indictment  for  keeping 
a  faro-bank  was  not  sufficient  without  also  averring  it  to  be  a 
common  gaming-table,  or  a  common  faro-bank.  Although  I  did 
not  concur  in  those  decisions,  yet  they  are  binding  upon  this 
Court,  in  like  cases.  I  dissented,  in  those  cases,  because  I  thought 
that  the  term  *'  faro-bank  "  did,  per  se,  import  a  common  gaming- 
table ;  and  that  it  would  be  tautology  to  say  a  common  faro-bank. 
In  the  present  case  I  do  not  think  that  the  names,  "  note," 
"  check,"  and  draft,"  or  even  bank-bill,  do  of  themselves  import 
a  paper  currency,  so  as  to  dispense  with  an  averment,  in  the  in- 
dictment under  the  first  section  of  the  act,  that  they  were  paper 
currency  ;  without  such  an  averment  and  without  setting  forth  the 
note  or  bill,  so  that  the  Court  may  judge  whether  it  was  such  a 
note  or  bill  as  is  meant  to  be  prohibited  by  the  statute,  we  think 
the  indictment  does  not  charge  an  offence  against  that  section  ; 
and  that  the  judge  erred  in  not  arresting  the  judgment.  See  the 
Slate  of  Maryland  v.  Scribner,  2  Gill  &.  Johnson,  251,  and  The 
Mary  Anne,  8  Wheaton,  3S6,  389. 
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Another  reason  suggested  in  arrest  of  judgment  is,  that  the  act 
of  Congress  is  unconstitutional,  because  Congress  cannot  regulate 
the  currency  unless  by  some  uniform  rule  operating  equally  upon 
all  the  States  and  territories. 

The  answer,  to  this  is,  that  Congress,  in  legislating  for  this 
district,  has  the  same  power  which  a  State  has  in  legislating  for 
the  State,  superadded  to  the  power  of  legislating  over  all  the 
States  and  territories  as  to  the  matters  within  its  constitutional 
jurisdiction. 

2.  The  second  error,  suggested  in  argument,  is,  that  the  special 
verdict  (in  the  case  No.  107,)  did  not  justify  the  judgment  against 
the  traverser  ;  but  is,  in  effect  a  verdict  of  acquittal,  inasmuch  as 
it  finds  him  not  guilty  of  circulating  the  notes  in  the  District  of 
Columbia. 

This  special  verdict,  if  extended  according  to  the  agreement  of 
the  counsel,  would  state. 

That  Electius  Semtnes,  the  person  named  in  the  indictment,  on 
the  loth  of  October,  1839,  was  about  to  go  to  Baltimore  in  the 
Slate  of  Maryland,  in  the  railroad  cars  of  the  Baltimore  and  Ohio 
Railroad  Company  ;  the  same  comj^any  then  and  there  being  a 
company  chartered  by  Congress,  and  in  the  city  of  Washington, 
in  the  county  of  Washington,  in  the  District  of  Columbia,  offered 
to  the  traverser,  who  was  then  and  there  acting  as  the  agent  of 
the  said  company,  a  five-dollar  bank-note  to  pay  for  his  passage 
in  the  said  cars  in  the  city  of  Washington.  That  the  traverser 
took  the  said  note  and  gave  in  change  to  the  said  Electius 
Semmes,  a  half  dollar  in  silver  and  two  one-dollar  notes,  the  same 
being  notes  issued  and  payable  in  the  State  of  Maryland.  That 
the  said  Electius  Semmes  went  to  Baltimore  aforesaid,  on  the  said 
day,  in  the  said  cars,  and  when  in  Baltimore  passed  away  the 
said  two  notes  without  difficulty  at  par,  and  did  not  circulate 
them  in  the  District  of  Columbia  as  a  currency. 

Being  of  opinion  that  the  passing  of  a  note  of  a  less  denomina- 
tion than  five  dollars  is  not  an  offence  against  the  statute,  unless 
it  be  "  paper  currency,"  or  "  paper  medium  of  the  denomination 
aforesaid,  evidently  intended  for  common  circulation,  as  for  and 
in  lieu  of  small  change,"  or  for  some  other  pretence,  we  think 
the  special  verdict,  if  not  a  verdict  for  the  traverser,  is  an  imper- 
fect verdict,  in  not  finding  that  the  notes  passed  by  the  traverser 
were  "  paper  currency,"  or  "  paper  medium  evidently  intended 
for  common  circulation,"  &c.,  and  that  it  does  not  support  the 
judgment  against  the  traverser.  It  does  not  say  any  thing  of  the 
bank-bill  charged  in  the  indictment. 

But,  as  the  evil  to  be  remedied  was  "  the  circulation  of  small 
notes  as  a  currencv,  in  the  District  of  Columbia,"  and  as  the  jury 
"49* 
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have  expressly  found  that  the  traverser  did  not  circulate  the  notes 
in  the  District  of  Columbia,  as  a  currency  ;  and  inasmuch  as  cir- 
culating is  passing  away  in  change  or  otherwise,  it  would  seem,  at 
first  view,  that  the  verdict  amounts  to  an  acquittal,  as  it  denies  the 
commission  of  the  act  which  the  legislature  intended  to  guard 
against. 

But  they  have  not  made  the  offence  to  consist  in  circulating 
paper  as  currency,  but  in  passing  paper  currency.  It  must  be 
paper  currency  before,  or  at  the  time  of  passing  it ;  that  is,  as 
explained  by  the  second  section  of  the  act,  "  paper  constituting 
part  of  such  currency  ; "  or  as  further  explained  in  the  same 
second  section,  "paper  medium  of  the  denomination  aforesaid, 
evidently  intended  for  common  circulation,"  &c.  A  denial  that 
ihe  traverser  passed  the  paper  as  currency,  is  not  a  denial  that  he 
passed  paper  currency  ;  so  that  we  think  the  verdict  is  not  a  ver- 
dict of  acquittal. 

3.  The  next  error  suggested  is  that  the  judge  erred  in  instruct- 
ing the  jury,  (at  the  prayer  of  the  United  States  Attorney,  in  the 
trial  of  the  issue  upon  the  indictment  No.  106,  as  staled  in  the 
traverser's  first  bill  of  exceptions  upon  the  trial  of  that  issue,) 
"  That  if  they  believed  the  evidence,  as  above  stated  in  support 
of  that  indictment  to  be  true,  the  passing  of  the  note  as  therein 
stated,  was  a  violation  of  the  act  approved  7th  July,  1838,  enti- 
tled, "An  Act  to  restrain,"  &c. 

According  to  the  interpretation  of  the  act  which  we  have 
before  given,  it  is  evident  that  the  offence  was  not  committed, 
unless  the  note  was  paper  currency,  or  paper  medium  evidently 
intended  for  common  circulation,  &c. ;  a  fact  not  slated  in  the 
evidence,  and  not  found  by  the  jury. 

We  are,  therefore,  of  opinion,  that  the  judge  erred  in  giving 
that  instruction. 

4.  The  next  error  suggested,  consists  in  the  refusal  of  the  judge 
to  instruct  the  jury  (as  prayed  by  the  traverser  in  his  second  bill 
of  exceptions  upon  the  trial  of  the  issue  upon  the  indictment, 
No.  106,  as  follows: )  "  That  if  they  believe,  from  the  evidence, 
that  the  traverser  passed  the  note  in  payment  of  a  bo?id  fide  debt 
due  by  him  to  the  witness,  the  act  does  not  come  within  the  pro- 
hibition of  the  law  of  Congress." 

This  instruction  seems  to  have  been  very  properly  refused,  and 
the  exception  does  not  appear  to  be  insisted  upon  in  argument. 

5.  The  fifth  error  suggested  is,  the  refusal  of  the  judge  to 
instruct  the  jury,  at  the  prayer  of  the  traverser,  (as  stated  in  his 
third  bill  of  exceptions  upon  this  issue,) 

"  That  should  they  be  of  opinion  from  the  evidence,  that  the 
traverser  passed  the  note  with  intent  that  the  same  should  be  car- 
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ried  into  the  State  of  Maryland,  and  not  be  circulated  within 
the  District  of  Columbia,  then  the  traverser  is  entitled  to  an 
acquittal." 

This  instruction,  also,  we  think  was  correctly  refused,  as  the 
act  does  not  make  the  intent  to  circulate  an  ingredient  in  the 
offence.  The  offence  is  the  passing  of  "  paper  currency  of  a  less 
denomination  than  five  dollars,"  and  the  penalty  for  doing  this, 
was  the  means  by  which  the  legislature  intended  to  restrain  the 
circulation  of  small  notes  as  a  currency  within  the  District  of 
Columbia. 

6.  It  was  also  suggested  in  argument,  that  the  judgment  ought 
not  to  have  been  rendered  against  the  traverser  on  the  special  ver- 
dict, because  it  finds  that  the  traverser,  in  passing  the  notes,  was 
then  acting  as  agent  of  the  Baltimore  and  Ohio  Railroad  Com- 
pany ;  the  same  then  being  a  company  incorporated  by  an  act  of 
Congress ;  that  it  was,  therefore,  an  act  of  the  company  ;  and 
that,  according  to  the  provisions  of  the  statute,  the  indictment 
should  have  been  against  the  president,  or  a  director,  or  the  cash- 
ier of  the  company,  and  not  against  the  traverser. 

But  the  jury  have  not  found  that  the  passing  of  the  notes  was 
the  act  of  the  company ;  nor  that  they  were  passed  by  the  order 
or  consent  of  the  company,  without  which  the  company  cannot 
be  charged  criminally.  The  jury  have  found  a  fact,  from  which 
they  might  have  inferred  and  found  that  the  notes  were  passed  by 
the  company,  but  not  having  found  that  fact  expressly,  the  Court 
cannot  infer  it  and  make  it  the  foundation  of  a  judgment  of 
acquittal  in  favor  of  the  traverser.  He  might  well  have  been  act- 
ing as  the  agent  of  the  company,  and  yet  have  no  authority  from 
them  to  pass  the  notes ;  and  such  authority  to  do  an  illegal  act 
(if  it  were  such,)  cannot  be  presumed. 

We  think,  therefore,  that  the  judge  did  not  err  in  refusing  to 
arrest  the  judgment  on  that  ground. 

7.  The  seventh  error  suggested,  is  stated  in  the  traverser's  first 
bill  of  exceptions  upon  the  trial  of  the  issue  upon  the  indictment 
No.  107,  and  consists  in  the  judge's  overruling  the  objection  of 
the  traverser's  counsel,  to  the  judge's  giving  any  instruction  to  the 
jury  as  to  the  law;  the  traverser's  counsel  having  declined  argu- 
ing the  law  to  the  Court,  on  the  ground  that  they  had  a  right  to 
argue  to  the  jury  both  on  the  law  and  the  evidence  ;  to  the  over- 
ruling of  which  objection,  and  to  the  instruction  which  the  judge, 
at  the  prayer  of  the  United  States  Attorney,  gave  to  the  jury, 
which  was  similar  to  that  given  at  his  prayer  upon  the  trial  of 
the  issue  on  the  indictment  No.  106,  the  traverser's  counsel 
excepted. 

As  to  the  question  whether  the  instruction  thus  given  to  the 
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jury,  in  point  of  law,  was  correct,  we  have  already  said,  in  con- 
sidering the  instruction  given  upon  the  trial  of  the  issue  on  the 
other  indictment,  that  the  offence  was  not  committed,  unless  the 
note  was  paper  currency,  or  paper  medium  evidently  intended  for 
common  circulation  ;  a  fact  not  found  by  the  jury,  nor  stated  in  the 
prayer  for  the  instruction ;  and  therefore  we  are  of  opinion  that 
the  judge  erred  in  giving  that  instruction. 

The  objection  to  the  judge's  giving  any  instruction  to  the  jury 
as  to  the  law,  when  the  defendant's  counsel  declines  arguing  the 
law  to  the  Court,  and  insists  upon  arguing  it  to  the  jury,  seems  to 
to  be  founded  upon  the  idea  that  the  jurors  are  the  sole  judges  of 
the  law,  and  are  under  no  obligation  to  respect  the  decisions  of 
the  judge  upon  the  questions  of  law  arising  in  a  criminal  cause. 

The  right  of  the  jury  to  find  a  general  verdict  upon  the  general 
issue  in  a  criminal  cause,  is  not  disputed  nor  doubted  ;  and  as 
guilt  consists  of  law  and  fact,  and  cannot  be  ascertained  but  by 
coupling  them  together,  and  comparing  them,  and  applying  the 
facts  to  the  law,  they  must,  in  finding  such  a  general  verdict, 
decide  the  law  thus  coupled  with  the  facts  in  that  cause. 

But  when  the  jurors  thus  took  upon  themselves  to  decide  the 
law  by  a  general  verdict  of  not  guilty,  they  subjected  themselves, 
under  the  old  English  statutes,  to  very  severe  punishment,  upon  a 
writ  of  attaint,  if  the  grand  inquest  should  convict  them  of  find- 
ing a  false  verdict.  To  avoid  this  risk,  it  was  formerly  common 
for  the  jurors  to  render  special  verdicts,  stating  all  the  facts  of  the 
case,  and  referring  the  question  of  law  to  the  Court ;  but  the 
practice  of  setting  aside  verdicts,  upon  motion,  and  granting  new 
trials,  has  so  superseded  the  use  of  attaints,  that  there  are  few 
instances  of  an  attaint  in  the  books  later  than  the  sixteenth  cen- 
tury. 3  Bl.  Com.  406.  Yet  as  late  as  Sir  Matthew  Hale's  time, 
according  to  his  opinion,  the  king  might  have  attaint  upon  a  ver- 
dict of  acquittal,  although  the  prisoner,  if  convicted,  could  not; 
because  his  guilt  is  confirmed  by  two  inquests  :  the  grand  and  the 
petit  jury. 

The  right  and  the  power  of  the  jury  to  decide  the  law  and  the 
fact  together,  by  a  general  verdict  upon  the  general  issue,  is  not 
greater  in  criminal  causes  than  in  civil.  The  effect  only  is  differ- 
ent. In  civil  causes,  the  Court  will  set  aside  the  verdict,  if  against 
its  opinion  of  the  law,  whether  the  verdict  is  against  the  defend- 
ant or  the  plaintiff";  but  in  criminal  causes,  if  the  verdict  be  in 
favor  of  the  defendant,  inasmuch  as  the  king  might  have  a  writ  of 
attaint  and  reverse  the  judgment;  and  as  the  prisoner  is  not  to  be 
put  twice  in  jeopardy,  nor  to  be  twice  vexed  for  the  same 
ollcnce,  and  as  he  could  not  have  attaint  if  the  verdict  should  be 
against  him,  the  courts  have  uniformly,  for  more  than  two  centu- 
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ries,  refused  to  award  a  new  trial  when  the  prisoner  has  been 
acquitted  upon  a  general  verdict  of  not  guilty.  This  conclusive 
effect  of  a  verdict  of  acquittal  does  not  arise  from  the  right  of  the 
jury  to  decide  the  law  definitively  in  the  case,  because  if  the  ver- 
dict of  the  jury  had  been  against  the  defendant,  contrary  to  law, 
or  to  the  court's  exposition  of  the  law,  the  court  unquestionably 
had  the  right  and  the  power  to  set  aside  the  verdict  as  being  con- 
trary to  law,  and  to  award  a  new  trial.  This  could  not  be  the 
case  if  the  jury  had  the  exclusive  right  to  decide  the  law.  If  they 
had,  the  verdict  would  be  as  conclusive  in  the  one  case,  as  in  the 
other. 

It  is  admitted  by  all  who  have  advocated  the  right  of  the  jury 
to  decide  the  law  in  criminal  cases,  that  that  right  extends  only 
to  the  finding  of  a  general  verdict  upon  the  general  issue.  When 
the  issue  is  on  some  collateral  point,  it  involves  no  question  of 
law,  but  is  confined  exclusively  to  facts.  When  the  verdict  was 
upon  such  a  collateral  issue,  there  was  no  attaint.  That  process 
lay  only  in  cases  where  the  jury  undertook  to  decide  the  law  by 
a  general  verdict  on  the  general  issue. 

Whenever,  by  the  pleadings,  the  law  was  separated  from  the 
fact,  so  that  each  could  be  seen  and  considered  by  itself,  no  pre- 
tence that  the  jury  had  a  right  to  decide  the  pure  unmixed  ques- 
tion of  law,  has  ever  been  set  up  by  the  wildest  advocate  of  the 
rights  of  juries. 

In  the  trial  of  the  impeachment  of  Judge  Chase,  Mr.  Randolph, 
one  of  the  managers  of  the  prosecution,  in  speaking  of  tliis  right 
of  juries  to  decide  the  law,  calls  it  "their  undeniable  right  of  de- 
ciding upon  the  law  as  well  as  the  fact  necessarily  involved  in  a 
general  verdict."  He  said,  also,  "there  is,  in  my  mind,  a  mate- 
rial difference  between  a  naked  definition  of  law,  the  application 
of  which  is  left  to  the  jury,  and  the  application,  by  the  court,  of 
such  definition  to  the  particular  case  upon  which  the  jury  are 
called  upon  to  find  a  general  verdict.  Surely,  there  is  a  wide 
and  evident  distinction  between  an  abstract  opinion  upon  a  point 
of  law,  and  an  opinion  applied  to  the  facts  admitted  by  the  party 
accused,  or  proven  against  him." 

Speaking  of  the  prior  decisions  of  the  same  points  of  law  in 
some  former  cases  by  other  judges,  Mr.  Randolph  said,  "they 
exercised  the  acknowledged  privilege  of  the  bench  in  giving  an 
opinion  to  the  jury  on  the  question  of  law  after  it  had  been  fully 
argued  by  counsel  on  both  sides."  Again,  he  said,  "  I  do  not 
deny  the  right  of  the  court  to  explain  their  sense  of  the  law  to 
the  jury,  after  counsel  have  been  heard,  but  I  do  deny  that  the 
jury  are  bound  by  such  exposition." 

Mr.  Early,  another  of  the  managers  of  that  impeachment,  said, 
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"It  is  no  part  of  my  intention  to  deny  the  right  of  judges  to  ex- 
pound the  law  in  charging  juries  ;  but  it  may  be  safely  affirmed, 
that  such  right  is  the  most  delicate  they  possess,  and  the  exercise 
of  which  is  to  be  guarded  by  the  utmost  caution  and  humanity." 

Mr.  Edward  Tilghman,  who  was  examined  as  a  witness  in  the 
trial  of  that  impeachment,  testified,  that  in  Pennsylvania,  the 
judges,  "in  their  charge  to  the  jury,  state  the  law  and  the  evi- 
dence, and  apply  the  law  to  the  evidence.  The  court  generally 
hear  the  counsel  at  large  on  the  law  ;  and  they  are  permitted  to 
address  the  jury  on  the  law  and  the  fact ;  after  which  the  counsel 
for  the  State  concludes.  The  court  then  states  the  evidence  to 
the  jury,  and  their  opinion  of  the  law,  but  leaves  the  decision  of 
both  law  and  fact  to  the  jury." 

In  CrosweWs  case,  3  Johns.  Ca.  346,  the  counsel  for  the  defend- 
ant admitted  it  "to  be  the  duty  of  the  court  to  direct  the  jury  as 
to  the  law  ;  and  it  is  advisable  for  the  jury,  in  most  cases,  to 
receive  the  law  from  the  court,  and  in  all  cases  they  ought  to  pay 
respectful  attention  to  the  opinion  of  the  court ;  but  it  is  also  their 
duty  to  exercise  their  judgments  upon  the  law  as  well  as  the  fact ; 
and  if  they  have  a  clear  conviction  that  the  law  is  different  from 
what  it  is  stated  to  be  by  the  court,  the  jury  are  bound,  in  such 
cases,  by  the  superior  obligations  of  conscience,  to  follow  their 
own  convictions."  The  same  counsel  said  further,  that  "in  civil 
cases,  the  power  of  the  court  to  decide  the  law,  is  absolute  and 
conclusive,  and  may  be  rightfully  so  exerted.  That  in  criminal 
cases,  the  law  and  the  fact  being  always  blended,  the  jury,  for 
reasons  of  a  political  and  peculiar  nature,  for  the  security  of  life 
and  liberty,  are  intrusted  with  the  power  of  deciding  both  law  and 
fact." 

Judge  Chase,  in  his  answer  to  one  of  the  articles  of  impeach- 
ment, says,  "He  well  knows  that  it  is  the  right  of  juries  in  crimi- 
nal cases,  to  give  a  general  verdict  of  acquittal,  which  cannot  be 
set  aside  on  account  of  its  being  contrary  to  law ;  and  that  hence 
results  the  power  of  juries  to  decide  on  the  law  as  well  as  on  the 
facts  in  criminal  cases."  "But  he  also  knows,  that  in  the  exer- 
cise of  this  power,  it  is  the  duty  of  the  jury  to  govern  themselves 
by  the  laws  of  the  land,  over  which  they  have  no  dispensing  power  ; 
and  their  right  to  expect  and  receive  from  the  court  all  the  assist- 
ance which  it  can  give  for  rightly  understanding  the  law.  To 
withhold  this  assistance  in  any  manner  whatever  ;  to  forbear  to 
give  it  in  that  way  which  may  be  most  effectual  for  preserving  the 
jury  from  error  and  mistake  ;  would  be  an  abandonment,  or  a  for- 
getfulness  of  duty,  which  no  judge  could  justify  to  his  conscience, 
or  the  laws." 

And  in  the  opinion  which  the  Court  had  prepared  in  the  case 
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of  John  Fries,  ihey  said  :  "  It  is  the  duly  of  the  court,  in  all  crimi- 
nal cases,  to  state  to  the  jury  their  opinion  of  the  law  arising  on 
the  facts;  but  the  jury  are  to  decide  in  this,  and  in  all  criminal 
cases,  both  the  law  and  the  facts,  on  their  consideration  of  the 
whole  case." 

Mr.  Hargrave,  in  his  Note  7  to  Co.  Lit.  155  b,  has  given  a 
very  able  opinion  upon  this  question  of  the  right  of  the  jury  to 
decide  the  law  in  criminal  cases. 

Lord  Coke,  in  folio  155  b,  had  said  :  "  The  most  usual  trial 
of  matters  of  fact  is  by  twelve  such  men  ;  for  ad  quccstionem  facti 
non  respondent  judices  ;  and  matters  in  law  the  judges  ought  to 
decide  and  discuss  ;  for  ad  qucesHonem  juris  non  respondent  jura- 
tores.'^ 

In  his  note  to  this  passage,  Mr.  Hargrave  says :  "  This  decan- 
taium  (as  Lord  Chief  Justice  Vaughan  calls  it,  on  account  of  its 
frequency  in  the  books,)  about  the  respective  provinces  of  judge 
and  jury,  hath,  since  Lord  Coke's  time,  become  the  subject  of 
very  heated  controversy,  especially  in  prosecutions  for  state  libels  ; 
some  aiming  to  render  juries  wholly  dependent  on  the  judge  for 
matters  of  law,  and  others  contending  for  nearly  a  complete  and 
unqualified  independence." 

After  staling  several  of  the  old  cases,  he  says  :  "  In  respect  to 
my  own  ideas  on  this  subject,  they  are  at  present  to  this  effect :  — 
"■On  the  one  hand,  as  the  jury  may,  as  often  as  ihey  think  fit, 
find  a  general  verdict,  I,  therefore,  think  it  unquestionable,  that 
they  may  so  far  decide  upon  the  law  as  well  as  ihe  fact ;  such  a 
verdict  necessarily  involving  both.  In  this,  I  have  the  authority 
of  Littleton  himself,  who  hereafter  writes,  that  if  the  inquest  will 
take  upon  them  the  knowledge  of  the  law  upon  the  mailer,  they 
may  give  their  verdict  generally  ;  {ante,  §  368  and  post,  folio  228)." 

"  But,  on  the  other  hand,  I  think  it  seems  clear  that  questions 
of  law  generally,  and,  more  properly,  belong  to  the  judges  ;  and 
that,  exclusively  of  the  fitness  of  having  the  law  explained  by 
those  who  are  trained  to  the  knowledge  of  it  by  long  study  and 
practice,  this  appears  from  various  considerations. 

"  1.  If  the  parlies  litigating  agree  in  their  facts,  the  cause  can 
never  go  to  a  jury  ;  but  is  tried  on  a  demurrer,  it  being  a  rule, 
and  I  believe  without  exception,  that  issues  in  law  are  determined 
by  the  judges,  and  only  issues  of  fact  are  tried  by  a  jury,  ante, 
71b. 

"  2.  Even  when  an  issue  in  fact  is  joined,  and  comes  before  a 
jury  for  trial,  either  party,  by  demurring  to  the  evidence,  which 
includes  an  admission  of  the  fact  to  which  the  evidence  applies, 
may,  so  far,  draw  the  cause  from  the  cognizance  of  the  jury,  for, 
in  that  case  the  law  is  reserved  for  the  decision  of  the  Court  from 
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which  the  issue  of  fact  comes ;  and  the  jury  is  either  discharged, 
or,  at  the  utmost,  only  ascertains  the  damages ;  ante,  72  a. 
Doug.  127,  213;  Bui.  N.  P.  2d  ed.  313. 

"3.  The  jury  is  supposed  to  be  so  inadequate  in  finding  out  the 
law,  that  it  is  incumbent  upon  the  judge  who  presides  at  the  trial 
to  inform  them  what  the  law  is  ;  and  as  a  check  to  the  judge,  in 
the  discharge  of  his  duty,  either  party  may,  under  the  statute  of 
Westminster,  2,  c.  31,  make  his  exception  in  writing  to  the 
judge's  direction,  and  enforce  its  being  made  part  of  the  record, 
so  as  afterwards  to  found  error  upon  it.  See  post,  2  Inst.  426; 
Trials  per  pais,  8th  edition,  222, 466  ;  Case  of  Fabrigas  v.  Mostyn, 
in  11  State  Trials ;  Case  of  Money  et  al  v.  Leach,  3  Bur.  1742 ; 
Bui.  N.  P.  2d  ed.  315. 

"4.  The  jury  is  ever  at  liberty  to  give  a  special  verdict,  the 
nature  of  which  is  to  find  the  facts  at  large,  and  leave  the  conclu- 
sion of  law  to  the  judges  of  the  court  from  which  the  issue 
comes.  Formerly,  indeed,  it  was  doubted  whether  in  certain 
cases  in  which  the  issue  was  of  a  very  limited  and  restrained  kind, 
the  jury  was  not  bound  to  find  a  general  verdict.  But  the  con- 
trary was  settled  in  Doionmaii's  case,  9  Co.  11  b  ;  and  the  rule 
now  holds  both  in  civil  and  criminal  cases,  without  exception  ; 
see  post,  227  b;  Slaundf.  P.  C.  165  a;  Major  Onebyh  case,  2 
Ld.  Ray.  1494. 

"  5.  While  attaints,  which  still  subsist  at  law,  were  in  use,  it 
was  hazardous  in  a  jury  to  find  a  general  verdict,  where  the  case 
was  doubtful,  and  they  were  apprised  of  it  by  the  judges,  because, 
if  they  mistook  the  law  they  were  in  danger  of  an  attaint.  Post, 
228  a  ;  Hob.  227  ;  Vaughan,  144  ;  2  Hale,  H.  P.  C.  310  ;  Gilb. 
Com.  P.  C.  2d  ed.  128. 

"6.  If  the  jury  find  the  facts  specially,  and  ddd  their  conclu- 
sion as  to  the  law,  it  is  not  binding  on  the  judges,  but  they  have 
a  right  to  control  the  verdict  and  declare  the  law  as  they  conceive 
it  to  be  ;  at  least,  this  is  the  language  of  some  most  respectable 
authorities.  Staundf.  P.  C.  165  a  ;  Plowden,  114,  a,  b ;  4  Co. 
42  b  ;  1  Hale,  H.  P.  C.  471,  476,  477 ;  2  Hale,  H.  P.  C.  302. 

"  7.  The  courts  have  long  exercised  the  power  of  granting 
new  trials  in  civil  cases  where  the  jury  find  against  that  which  the 
judge  trying  the  cause,  or  the  court  at  large,  holds  to  be  law  ;  or 
where  the  jury  find  a  general  verdict,  and  the  court  conceives 
that,  on  account  of  difficulty  of  law,  there  ought  to  be  a  special 
one.  Kingw.  Poole,  Cases  B.  R.  temp.  Hardwicke,  26.  Though, 
too,  in  criminal  cases  the  judges  do  not  claim  such  a  discretion 
against  persons  acquitted,  the  reason,  I  presume,  is,  in  respect  of 
the  rule,  that  Nemo  bis puniiur,  aut  vexatur pro  eodem  delicto;  or 
the  hardship  which  would  arise  from  allowing  a  person  to  be 
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twice  put  in  jeopardy  for  one  offence  ;  and  if  this  be  so,  it  only 
shows  that  on  that  account,  an  exception  is  made  to  a  general 
rule.  4  Bl.  Com.  8th  edition,  361 ;  2  Ld.  Ray.  1585 ;  2  Str. 
899 ;  4  Co.  40  a,  and  Wingate's  Maxims,  695. 

"Upon  the  whole,  as  my  mind  is  affected  with  this  interesting 
subject,  the  result  is,  that  the  immediate  and  direct  right  of  decid- 
ing upon  questions  of  law,  is  intrusted  to  the  judges;  that  in  a 
jury,  it  is  only  incidental;  that,  in  the  exercise  of  this  incidental 
right,  the  latter  are  not  only  placed  under  the  superintendence 
of  the  former,  but  are,  in  some  degree,  controllable  by  them;  and 
therefore  that  in  all  points  of  law,  arising  on  a  trial,  the  jury 
ought  to  show  the  most  respectful  deference  to  the  advice  and 
recommendation  of  judges. 

"  In  favor  of  this  conclusion,  the  conduct  of  juries  bears  ample 
testimony  ;  for,  to  their  honor  be  it  remembered,  that  the  examples 
of  their  resisting  the  advice  of  a  judge,  in  points  of  law,  are  rare, 
except  where  they  have  been  provoked  into  such  an  opposition 
by  the  grossness  of  his  own  misconduct,  or  betrayed  into  an 
unjust  suspicion  of  his  integrity  by  the  misrepresentation  and  ill- 
practice  of  others. 

"In  civil  cases,  particularly,  where  the  title  of  real  property  is 
in  question,  juries  almost  universally  find  a  special  verdict  as  often 
as  the  judge  recommends  their  so  doing;  and  though  in  criminal 
cases  special  verdicts  are  not  frequent,  it  is  not  from  any  averse- 
ness  to  them  injuries,  but  from  the  nature  of  criminal  causes,  which 
depend  more  upon  the  evidence  of  facts,  than  any  difficulty  of 
law. 

"  Nor  is  it  any  small  merit  in  this  arrangement,  that  in  conse- 
quence of  it,  every  person  accused  of  a  crime,  is  enabled  by  the 
general  plea  of  not  guilty,  lo  have  the  benefit  of  a  trial,  in  which 
the  judge  and  the  jury  are  a  check  upon  each  other;  and  that 
this  benefit  may  always  be  enjoyed,  except  in  such  small  offences 
as  are  left  to  the  summary  jurisdiction  of  a  justice  of  the  peace  ; 
which  exception,  from  the  necessity  of  the  times  is  continually  in- 
creasing ;  but  which,  however,  cannot  be  too  cautiously  extended 
to  new  objects. 

"Thus  considered,  the  distinction  between  the  office  of  judge 
and  jury,  seems  to  claim  our  utmost  respect.  May  this  wise  dis- 
tribution of  power,  between  the  two,  long  continue  to  flourish, 
unspoiled,  either  by  the  proud  encroachment  of  ill-designing 
judges,  or  the  wild  presumption  of  licentious  juries." 

The  calm  manner  in  which  the  subject  is  considered  in  the 
above  opinion,  adds  as  much  to  its  weight  as  it  derives  from  the 
high  character  of  its  author  as  a  jurist. 

Blackstone,  in  his  Commentary,  (vol.  4,  p.  361,)   speakmg  of 
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ihe  right  of  juries,  says,  "  They  have  an  unquestionable  right  of 
determining'upon  all  the  circun:istances,   and  finding  a  general 
verdict,  if  they  think  proper  so  to  hazard  a  breach  of  their  oaths ; 
and  if  their  verdict  be  notoriously  wrong,  they  may  be  punished, 
and  the  verdict  set  aside  by  attaint  at  the  suit  of  the  king,  but  not 
at  the  suit  of  the  prisoner.     But  the  practice,  heretofore  in  use,  of 
fining,  imprisoning,  or  otherwise  punishing  jurors,  merely  at  the 
discretion  of  the  court,  for  finding  their  verdict  contrary  to  the 
direction  of  the  judge,  was  arbitrary,  unconstitutional  and  illegal." 
And  Lord  C.  J.  Hale,  (H.  H.  P.  C.  313,)   in  speaking  of  the 
fine  imposed  upon  the  jurors,  in   BusheVs  case,  for  not  finding 
William  Penn  and  others  guilty,  according  to  the  direction  of  the 
court,  says,  "But  it  was  agreed  by  all  the  judges  of  England, 
(one  only  dissenting,)  that  this  fine  was  not  legally  set  upon  the 
jury,  for  they  are  judges  of  matters  of  fact  ;  and  although  it  was 
inserted  in  the  fine  that  it  was  contra  directionem  curicB  in  maierid 
legis,  this  mended  not  the  matter,  for  it  was  impossible  any  matter 
of  law  could  come  in  question  till  the  matter  of  fact  were  settled 
and  stated,  and  agreed  by  the  jury  ;  and  of  such  matter  of  fact 
they  were  the  only  competent  judges.     And  although  the  witnesses 
might  per  chance,  swear  the  fact,  to  the  satisfaction  of  the  court, 
yet  the  jury  are  judges,  as  well  of  the  credibility  of  the  witnesses, 
as  of  the  truth  of  the  fact,  for  possibly  they  might  know  somewhat, 
of  their  own  knowledge,  that  what  was  sworn  was  untrue ;  and 
possibly  they  might  know  the  witnesses  to  be  such  as  they  could 
not  believe  ;  and  it  is  the  conscience  of  the  jury  that  must  pro- 
nounce the  prisoner  guilty,  or  not  guilty.     And  to  say  the  truth, 
it  were  the  most  unhappy  case,  that  could  be,  to  the  judge,  if  he, 
at  his  peril,  must  take  upon  him  the  guilt  or  innocence  of  the 
prisoner  :  and  if  the  judge's  opinion  must  rule  the  matter  of  fact, 
the  trial  by  jury  would  be  useless." 

Blackstone,  in  citing  this  passage  from  Hale,  has  materially 
altered  the  language  of  the  last  clause  of  the  last  sentence.  He 
says,  *'  For  as  Sir  Matthew  Hale  well  observes,  it  would  be  a 
most  unhappy  case  for  the  judge  himself  if  the  prisoner's  fate 
depended  upon  his  directions.  Unhappy  also  for  the  prisoner ; 
for  if  the  judge's  opinion  must  rule  the  verdict,  the  trial  by  jury 
would  be  useless."  Hale  says,  "  rule  the  matter  of  fact."  Black- 
stone  says,  "rule  the  verdict."  Hale  speaks  of  the  judge's  con- 
troling  the  jury  as  to  the  fact  only.  Blackstone  makes  him  speak 
of  the  judge's  controling  the  jury  generally  as  to  their  verdict, 
which  may  be  in  matter  of  law,  or  matter  of  fact.  This  makes  so 
great  a  difference  in  the  case  that  Hale's  language  as  cited  by 
Blackstone,  has  been  used  in  support  of  the  supposed  exclusive 
right  of  the  jury  to  decide  the  law  in  criminal  cases ;  (1  Erskine, 
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160,)  whereas  ihe  language  of  Lord  Hale,  in  his  own  book,  af- 
fords no  such  support,  but  evidently  tends  to  support  the  contrary 
doctrine. 

To  the  authorities  already  cited  we  might  add  that  of  Mr. 
Dane,  one  of  the  most  able  and  learned  jurists  of  New  England, 
who  has  given  to  the  profession  a  most  valuable  abridgement  and 
digest  of  American  law  in  eight  volumes,  and  founded  a  profess- 
orship of  law  in  the  Harvard  University,  and  who  from  these  cir- 
cumstances may  well  be  called  the  American  Viner  ;  but  we  shall 
only  refer  to  his  able  argument  in  his  seventh  volume,  c.  222,  Art. 
18  and  19,  p.  382. 

Upon  this  point  we  will  cite  only  one  more  authority.  It  is 
that  of  Mr.  Justice  Story,  of  the  Supreme  Court  of  the  United 
States,  in  his  opinion  in  the  case  of  the  United  States  v.  Battiste, 
in  the  Circuit  Court  of  the  United  States  for  the  Massachusetts 
district,  at  October  term,  1835.     2  Sumner's  Rep.  243. 

Mr.  Justice  Story,  in  summing  up  to  the  jury  said : 

"  Before  I  proceed  to  the  merits  of  this  case,  I  wish  to  say  a 
few  words  upon  a  point  suggested  by  the  argument  of  the  learned 
counsel  of  the  prisoner,  upon  which  I  have  had  a  decided  opinion 
during  my  whole  professional  life ;  it  is,  that  in  criminal  cases, 
the  jury  are  the  judges  of  the  law  as  well  as  of  the  fact. 

"  My  opinion  is  that  the  jury  are  no  more  judges  of  the  law,  in 
a  capital  or  other  criminal  case,  upon  the  plea  of  not  guilty,  than 
they  are  in  every  civil  case  tried  upon  the  general  issue.  In 
each  of  these  cases  their  verdict,  when  general,  is  necessarily 
compounded  of  law  and  of  fact,  and  includes  both.  In  each  they 
must  necessarily  determine  the  law  as  well  as  the  fact.  In  each 
they  have  the  physical  power  to  disregard  the  law  as  laid  down 
to  them  by  the  court.  But  I  deny  that,  in  any  case,  civil  or 
criminal,  they  have  the  moral  right  to  decide  the  law  according 
to  their  own  notions  or  pleasure.  On  the  contrary  I  hold  it  the 
most  sacred,  constitutional  right  of  every  party  accused  of  a 
crime,  that  the  jury  should  respond  as  to  the  facts  and  the  court 
as  to  the  law.  It  is  the  duty  of  the  court  to  instruct  the  jury  as 
to  the  law ;  and  it  is  the  duty  of  the  jury  to  follow  the  law  as  laid 
down  by  the  court.  This  is  the  right  of  every  citizen  ;  and  it  is 
his  only  protection.  If  the  jury  were  at  liberty  to  settle  the  law 
for  themselves,  the  effect  would  be,  not  only  that^he  law  itself 
would  be  most  uncertain,  from  the  different  views  which  different 
juries  might  take  of  it ;  but  in  case  of  error  there  would  be  no 
remedy  or  redress  by  the  injured  party  ;  for  the  court  would  have 
no  right  to  review  the  law  as  it  had  been  settled  by  the  jury.  In- 
deed it  would  be  almost  impracticable  to  ascertain  what  the  law, 
as  settled  by  the  jury,  actually  was.     On  the  contrary,  if  the 
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court  should  err  in  laying  down  the  law  to  the  jury,  there  is  an 
adequate  remedy  for  the  injured  party,  by  a  motion  for  a  nevv 
trial,  or  a  writ  of  error,  as  the  nature  of  the  jurisdiction  of  the 
particular  court  may  require.  Every  person  accused  as  a  crimi- 
nal has  a  right  to  be  tried  according  to  the  law  of  the  land  ;  the 
fixed  law  of  the  land,  and  not  by  the  law  as  a  jury  may  under- 
stand it,  or  choose,  from  wantonness,  or  by  ignorance,  or  acci- 
dental mistake,  to  interpret  it.  If  I  thought  that  the  jury  were 
the  proper  judges  of  the  law  in  criminal  cases,  I  should  hold  it 
my  duly  to  abstain  from  the  responsibility  of  stating  the  law  to 
ihem  upon  any  such  trial.  But  believing,  as  I  do,  that  every  citi- 
zen has  a  right  to  be  tried  by  the  law,  and  according  to  the  law ; 
that  it  is  his  privilege,  and  truest  shield  against  oppression  and 
wrong,  I  feel  it  my  duty  to  state  my  views  fully  and  openly  on 
the  present  occasion." 

From  these  authorities  we  think  we  may  draw  the  following 
conclusions ; 

1.  That  the  judges  are  to  decide  every  question  of  law,  when 
the  facts,  upon  which  the  question  arises,  are  found,  or  stated  ; 
and  in  all  cases  where,  by  the  pleadings,  or  the  proceedings,  the 
law  and  the  facts  are  separated.  It  has  never  been  pretended 
that  the  jury  are  to  decide  a  pure  question  of  law  unmingled  with 
the  facts.  The  law  and  facts  are  separated  by  a  demurrer  to  the 
evidence  ;  by  a  special  verdict ;  by  a  special  plea,  and  by  the 
hypothetical  statement  of  facts,  when,  in  the  trial  of  a  cause  before 
the  jury,  the  Court  is  moved  by  the  counsel  on  either  side  to  in- 
struct the  jury  as  to  the  law  arising  from  such  supposed  facts,  if 
they  should  be  found  by  the  jury. 

This  latter  proceeding  is  in  the  nature  of  an  anticipated  special 
verdict,  and,  as  far  as  it  goes,  separates  the  law  and  the  facts  as 
completely  as  could  be  done  by  a  special  verdict  actually  finding 
the  same  facts. 

This  is  a  proceeding  which  either  party  has  a  right  to  adopt,  if, 
in  the  opinion  of  the  Court,  sufficient  evidence  has  been  given  in 
the  cause  to  justify  the  party  in  assuming  the  legal  possibility  that 
the  jury  may  find  the  facts  to  be  as  he  has  stated  them  in  his  mo- 
tion for  the  instruction.  This  statement  and  motion  to  direct  the 
jury  upon  the  point  of  law,  withdraw  it  from  the  jury  and  submit 
it  to  the  judges,  as  in  a  special  verdict ;  the  only  difference  is  that 
in  the  latter  case  the  law  is  decided  by  the  Court  upon  an  actual 
finding,  and  in  the  former  upon  an  assumed,  or  supposed  finding; 
anti  the  Court  is  as  much  bound  to  decide  the  question  of  law 
upon  such  a  motion,  as  upon  a  demurrer  to  evidence,  or  a  special 
verdict.  This  proceeding  is  applicable  to  criminal  cases  as  to 
civil,  and  shows  that  the  Court  is  the  proper  and  exclusive  tribu- 
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nal  to  decide  the  law  in  both  classes  of  cases,  whenever  it  can  be 
decided  without  deciding  the  fact  at  the  same  time. 

2.  That  the  power  of  the  jury  to  find  a  general  verdict  upon 
the  general  issue  in  a  criminal  case  does  not  imply  a  right  to 
decide  the  law  of  the  case.  The  power  is  the  same  in  a  civil 
case,  and  yet  it  has  never  been  supposed  that  the  power  of  the 
jury,  in  a  civil  case,  to  render  a  general  verdict  on  the  general 
issue,  was  a  right,  or  implied  a  right,  to  decide  the  law  of  the 
case.  The  right  and  the  power  of  the  jury,  whatever  they  may 
be,  as  to  deciding  the  law  of  ihe  case,  are  exactly  alike  in  both 
classes  of  cases ;  in  both,  the  right  and  the  power  of  the 
Court  are  the  same  to  set  aside  the  verdict,  if  against  the  defend- 
ant, on  the  groutid  that  it  was  a  verdict  against  law  ;  thereby 
clearly  showing  that  the  jury  has  no  right  to  decide  the  law  in 
either  case;  but  that  the  Court  has.  The  most  that  can  be  said, 
is,  that  the  jury  has  the  power  of  rendering  a  general  verdict  upon 
the  general  issue,  either  according  to  law,  or  against  law  ;  but  no 
one  can  suppose  that  they  have  a  right  to  render  a  verdict  against 
law.  If  in  a  criminal  case  they  render  a  general  verdict  against 
the  defendant,  upon  the  general  issue,  against  law,  the  Court  will 
at  once  set  it  aside,  because  it  is  against  law;  but  if  the  verdict 
be  for  the  defendant,  the  Court,  in  favorem  vitoi,  will  not  set  it 
aside,  although  against  law  ;  and  this  {)ractice,  or  maxim,  is  prob- 
ably grounded  on  the  reasons  before  mentioned,  and  not  upon  the 
admission  that  the  jury  is  the  exclusive  judge  of  the  law,  as  well 
as  of  the  fact,  in  criminal  cases. 

If  the  jury,  as  some  have  contended,  "are  the  sole  judges  of 
the  law  in  criminal  cases,"  the  prisoner,  however  erroneously  the 
law  may  be  laid  down  by  the  prosecutor  to  the  jury,  would  have 
no  more  right  to  ask  the  Court  to  expound  the  law  to  them,  than 
to  ask  the  Court  to  ascertain  the  facts  ;  and,  if  the  verdict  should 
be  against  him,  would  have  no  right  to  ask  the  Court  to  grant  a 
new  trial  on  the  ground  that  the  jury  had  either  mistaken  or  dis- 
regarded the  law.  If  juries  are  the  exclusive  judges  of  the  law, 
in  criminal  cases,  there  can  be  no  appeal,  no  writ  of  error,  no  new 
trial,  even  if  the  prisoner  be  convicted. 

The  act  establishing  the  Criminal  Court  of  this  district  provides 
for  a  writ  of  error  to  bring  the  cause  into  this  Court.  If  the  jury 
is  to  decide  all  the  law,  in  criminal  cases,  their  decisions  of  the 
law  can  never  be  reversed  ;  for  there  are  no  means  of  ascertaining 
their  decision  upon  a  question  of  law,  so  as  to  bring  it  into  review 
before  this  Court  ;  but  when  the  judge  decides  the  law,  a  bill  of 
exceptions  may  be  taken,  and  his  judgment,  if  against  the  defend- 
ant, may  be  either  affirmed  or  reversed  upon  a  writ  of  error. 

In  this  very  case,  the  defendant's  counsel,  by  asking  the  Court  to 
50* 
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instruct  the  jury  as  to  the  law,  had  admitted  the  right  of  the  judge 
to  decide  the  law. 

Again,  the  same  act  establishing  the  Criminal  Court,  provides 
that  that  court  may,  in  any  case,  with  the  consent  of  the  person 
accused,  adjourn  any  question  of  law  to  this  Court,  where  it  may 
be  argued  and  decided.  It  is  the  court,  and  not  the  jury,  who 
adjourn  the  question  of  law.  It  is  to  the  court,  therefore,  that  the 
question  of  law  is  to  be  made. 

These  provisions  of  the  act  establishing  the  Criminal  Court,  are 
totally  inconsistent  with  the  doctrine,  that,  in  criminal  cases,  the 
jury  are  the  sole  judges  of  the  law.  They  show,  that  when  a 
question  of  law  arises,  either  party  may  require  the  judge  to  de- 
cide it,  or  to  adjourn  it  to  this  Court  to  be  decided  here. 

3.  If,  then,  it  is  the  province  of  the  judge  to  decide  conclu- 
sively every  question  of  law  arising  in  the  case,  which  may  be 
judicially  presented  to  him,  unmixed  with  the  facts  ;  and  if  every 
question  of  law,  arising  in  the  trial  of  a  cause,  may  be  thus  sepa- 
rated and  presented  to  the  judge,  either  by  a  demurrer  to  the  evi- 
dence or  a  special  verdict,  or  by  motion  to  the  Court  to  instruct 
the  jury  as  to  the  law  arising  upon  an  hypothetical  statement  of 
such  facts  as  the  parly  supposes  the  jury  may  find  from- the  evi- 
dence, it  follows  that  it  is  not  only  the  right  but  the  duty  of  the 
judge  to  decide  every  question  Avhich  may  be  thus  presented  to 
him  ;  and,  upon  the  motion  of  either  party,  to  give  to  the  jury, 
during  the  trial,  such  instruction  and  opinion  upon  the  law  arising 
upon  such  hypothetical  statement  of  facts,  as  such  supposed  facts 
would  justify  him  in  giving,  if  found  in  a  special  verdict. 

But  the  right  of  the  judge  to  instruct  the  jury  as  to  the  law  of 
the  case,  is  not  confined  to  the  giving  of  such  instruction  as  he 
may  be  asked  to  give.  After  the  argument  of  counsel  has  been 
closed  on  both  sides,  he  may,  if  he  will,  instruct  the  jury  as  to  the 
law  arising  upon  the  whole  evidence  ;  leaving  the  question  of  fact 
entirely  with  the  jury.  This  is  the  practice  in  the  courts  of  Eng- 
land, and  in  those  of  many  of  the  States  of  this  Union. 

Again  :  If  it  is  the  right  and  the  duty  of  the  judge  thus  to  de- 
cide all  questions  of  law  which  can  be  separated  from  the  facts, 
the  arguirient  of  counsel,  upon  such  questions,  should  naturally 
and  properly  be  addressed  to  the  judge. 

But  it  has  b.^en  contended,  that  in  a  criminal  case,  upon  the 
trial  of  the  general  issue,  the  counsel  for  the  defendant  has  a  right 
to  argue  the  whole  law  of  the  case  to  the  jury  ;  and  this  is  said  to 
be  a  constitutional  right. 

The  sixth  article  of  the  amendments  to  the  Constitution  of  the 
United  States  declares,  "  That  in  all  criminal  prosecutions,  the 
accused  shall  enjoy  the  right"  "to  have  the  assistance  of  counsel 
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for  his  defence."  This  is  the  whole  constitutional  provision  upon 
the  subject. 

This  amendment  was,  no  doubt,  adopted  because,  in  England 
it  was  a  settled  rule  of  the  common  law,  that  no  counsel  should 
be  allowed  a  prisoner  upon  his  trial  upon  the  general  issue,  in  any 
capital  crime,  unless  some  point  of  law  should  arise,  proper  to  be 
debated. 

But  the  Constitution  does  not  give  the  counsel  a  right  to  ad- 
dress the  jury  upon  the  questions  of  law,  which  may  arise  in  the 
trial  of  the  general  issue  in  a  criminal  case.  It  only  gives  him 
that  assistance  of  counsel  which  was  denied  by  the  common  law. 

The  claim  is,  no  doubt,  founded  upon  the  idea,  that  in  criminal 
cases  the  jury  are  the  sole  judges  of  the  law  as  well  as  of  the 
facts,  because,  upon  the  general  issue,  they  have  the  power,  if 
they  will,  to  find  a  conclusive  verdict  in  favor  of  the  defendant, 
contrary  to  law;  and  the  judges  are  forbidden,  by  the  humane 
maxim  of  the  law,  to  set  it  aside.  But  in  finding  a  verdict  against 
the  prisoner,  upon  the  same  issue,  the  jury  are  not  the  sole  judges 
of  the  law  ;  for  if  such  verdict  is  contrary  to  law,  in  the  opinion 
of  the  judges,  they  will  set  it  aside  and  grant  a  new  trial  ;  so  that 
the  jury,  at  the  same  time,  are,  and  are  not,  upon  the  trial  of  the 
same  issue,  in  the  same  cause,  the  sole  judges  of  the  law  and  the 
facts ;  that  is,  if  they  are  in  any  manner  judges  of  the  law,  they 
are  so  only  when  they  find  a  verdict  for  the  defendant,  on  the 
general  issue,  but  they  are  not  so  when  they  find  a  verdict  against 
him.  It  is  true  that  the  Court  cannot  control  the  jury  in  giving 
their  verdict,  nor  compel  them  to  find  a  special  verdict.  The 
only  remedy  for  a  verdict  contrary  to  law,  is  a  new  trial  ;  for  no 
appeal  or  writ  of  error  lies  from  the  verdict  of  a  jury  ;  but  for  a 
general  verdict  of  not  guilty,  upon  the  general  issue,  in  a  criminal 
case,  there  is  no  remedy  ;  for  the  process  of  attaint  is  now  obso- 
lete in  England,  and,  we  believe,  never  has  been  resorted  to  in 
this  country;  certainly  not  in  Maryland,  whose  common  law  re- 
mains the  common  law  of  this  county,  and  who  never  adopted 
the  English  statutes  on  that  subject.  The  only  control  exercised 
by  the  courts  over  juries  is,  to  keep  them  together  until  they  find 
such  a  verdict  as  will  enable  the  court  to  render  a  judgment  in 
the  cause.  But  either  parly  has  a  right  to  require  the  opinion  of 
the  Court  upon  every  question  of  law  arising  in  the  trial  of  the 
cause,  especially  where  a  writ  of  error  will  lie  to  another  tribu- 
nal. If  the  judge  should  expound  the  law  correctly  and  the  jury 
should  find  a  general  verdict  contrary  to  such  exposition,  a  writ 
of  error  would  be  of  no  avail.  If  the  defendant,  upon  the  trial, 
does  not  choose  to  ask  the  judge  for  an  instruction  to  the  jury 
upon  the  law  of  the  case,  and  refuses  to  argue  the  question  of  law 
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to  the  Court  upon  an  instruction  asked  by  the  Attorney  of  the 
United  States,  but  insists  upon  arguing  the  whole  law  of  the  case 
to  the  jury,  and  the  verdict  should  be  against  him,  and  contrary 
to  the  law  as  he  understands  it ;  upon  what  ground  can  he  ask 
the  Court  for  a  new  trial  ?  Will  he  then  contend  that  the  jury 
had  no  right  to  decide  the  law  ?  If  so,  he  would  be  condemned 
out  of  his  own  mouth.  He  must  say  that  the  jury  is  not  the  proper 
tribunal  to  expound  the  law.  Is  it  right,  therefore,  in  the  Court, 
to  suffer  the  defendant's  counsel  to  argue  the  law  to  the  jury  who, 
confessedly,  have  no  right  to  decide  the  law  against  him  ?  In 
theory  and  in  principal  we  should  say  no.  The  good  old  maxim 
is  still  in  force  :  "  Ad  quccslionem  facti  non  respondent  Indices ; 
ad  qucBstionem  Juris  non  respondent  juratores."  But,  in  practice, 
it  is  allowed  in  the  courts  of  England,  and  of  some  of  these  States ; 
aud  it  is  upon  this  ground,  namely,  that  as  the  jury  may  find  a 
conclusive  general  verdict  in  favor  of  the  defendant,  upon  the 
general  issue,  which  involves  both  law  and  fact,  they  have  a  right 
to  hear  from  the  defendant,  or  his  counsel,  the  defendant's  construc- 
tion of  the  law,  and  his  reasons  for  such  construction.  Before 
the  jury  can  apply  the  facts  to  the  law  which  it  is  their  peculiar 
province  to  do,  they  must  know  what  the  law  is.  They  may  ask 
the  opinion  of  the  Court,  but  they  are  not  bound  to  do  so.  They 
have  the  power  to  take  upon  themselves  the  responsibility  of  judg- 
ing for  themselves  as  to  the  meaning  of  the  law;  or  they  may,  if 
they  will,  but  not  of  right,  find  a  verdict  against  law  ;  and  such  a 
verdict  against  law,  if  in  favor  of  the  defendant,  will  be  as  con- 
clusive and  effectual  as  if  it  were  according  to  law.  But  the  jury 
have  no  more  right  to  find  a  general  verdict  against  law,  in  a 
criminal  case  than  in  a  civil. 

According  to  the  general  practice  of  the  courts  in  this  country, 
the  defendant  seems  to  have  a  right  to  be  heard  before  the  jury, 
upon  his  construction  of  the  law,  if  the  court  has  not  already, 
after  hearing  the  arguments  of  the  defendant's  counsel  instructed 
the  jury  upon  the  law  in  the  same  case.  But  there  are  few,  if 
any,  courts  of  criminal  jurisdiction,  who  will  suffer  counsel  to 
appeal  from  the  judge  to  the  jury,  upon  a  question  of  law  which 
the  court  has  decided  against  him  after  he  has  orally  joined  issue 
upon  the  question,  and  argued  it  before  the  court.  This  would 
be  an  indignity  to  which  no  court  ought  to  submit.  If  the  court 
has  erred  the  defendant  has  a  right  to  his  writ  of  error,  or  to  a 
motion  for  a  new  trial. 

But  when  the  counsel  for  the  defendant  declines  to  join  in  the 
issue  of  law  to  the  court,  tendered  to  him  by  the  counsel  for  the 
prosecution,  by  his  motion  to  the  court  to  instruct  the  jury,  this 
Court  has  permitted  the  defendant's  counsel  to  argue  the  ques- 
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tion  of  law  to  the  jury  upon  the  general  issue.  This  was  done  in 
the  case  of  the  United  Slates  v.  Feniuick  et  ah  indicted  at  March 
term,  1836,  for  a  riot. 

The  court,  in  that  case,  after  argument  by  the  counsel  of  some 
of  the  defendants,  had  decided  a  question  of  law  against  them. 
The  counsel  for  some  of  the  other  defendants  offered  to  argue  the 
same  question  of  law  to  the  jury,  in  opposition  to  the  instruction 
which  the  court  had  given. 

The  court  said,  that  after  a  point  of  law  had  been  argued  by 
the  counsel  of  the  parties,  and  the  court  had,  at  the  request  of 
either  party,  instructed  the  jury  upon  the  point  so  argued,  they 
could  not  permit  the  question  of  law  to  be  re-argued  to  the  jury, 
in  opposition  to  the  instruction  given  by  the  court.  But,  it  appear- 
ing in  that  case,  that  the  counsel  who  had  argued  the  question  of 
law  to  the  court,  were  not  counsel  for  all  the  defendants,  the 
counsel  for  other  defendants,  who  had  not  joined  in  the  argument 
to  the  court,  and  who  said  they  had  objected  to  the  court's  giving 
any  instruction  to  the  jury  on  that  point,  until  they  had  argued  it 
to  the  jury,  (although  the  court  had  not  understood  them  as  so 
objecting)  were  permitted  to  argue  it  to  the  "jury — Morsell,  J., 
observing  "  that  the  court  never  denied  the  power  of  the  jury  to 
decide  the  law  as  well  as  the  fact,  in  criminal  cases,  by  finding  a 
general  verdict ;  but  when  either  party  has  asked  an  instruction, 
and  the  other  party  has  proceeded  to  argue  the  question  before 
the  court,  and  the  court  has  given  an  instruction  upon  that  ques- 
tion, the  counsel  has  no  right  to  argue  the  same  question  of  law 
before  the  jury.  If  the  party  does  not  join  in  the  argument  to  the 
court,  but  insists  upon  arguing  it  to  the  jury,  the  court  will  require 
him  to  proceed  with  his  argument,  and  will,  after  the  argument, 
give  or  refuse,  such  instruction,  as  the  court  shall  think  proper." 

The  counsel  for  those  defendants  then  proceeded  to  argue  the 
law  to  the  jury  upon  the  whole  case;  the  counsel  for  the  United 
States  replied,  and  concluded  by  requesting  the  court  to  instruct 
the  jury  upon  the  whole  law  of  the  case,  which  the  court  did  in 
their  charge  to  the  jury. 

In  the  case  of  the  United  States  v.  Charles  Columbus,  at  March 
term,  1837,  after  the  court  had  given  an  instruction  to  the  jury 
upon  a  question  of  law,  the  counsel  for  the  defendant  being  about 
to  argue  to  the  jury  against  the  instruction  then  just  given,  was 
stopped  by  the  court,  and  informed  that  he  could  not  be  permitted 
to  argue  the  point  of  law  to  the  jury,  against  the  instruction  which 
the  court  had  given  them.  The  counsel  contended  that  as  he  had 
not  asked  the  opinion  of  the  court  upon  that  point  he  was  not  pre- 
cluded from  arguing  it  to  the  jury; — that  in  criminal  cases  the 
jury  are  judges  of  the  law  as  well  as  of  the  fact,  and  therefore 
the  law  ought  to  be  argued  to  them. 
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The  court  observed,  "  that  this  court  had  always  refused  to  per- 
mit counsel  to  argue  the  question  of  law,  after  it  had  been  decided 
by  the  court  in  the  cause.  That  the  jury  has  a  right  to  find  a 
general  verdict,  which  includes  the  question  of  law  as  well  as  of 
fact ;  but  the  jury  has  no  right  to  decide  the  question  of  law  dis- 
connected from  the  fact;  that  this  point  had  been  decided  early  in 
the  existence  of  this  court,  upon  full  argument,  and  ihat  such  had 
been  the  uniform  decision  and  practice  of  the  court,  from  its  com- 
mencement more  than  thirty  years  ago."  (See  the  cases  of  the 
Coinmonweallh  of  Virginia  v.  Zimmerman^  in  Alexandria,  at  Janu- 
ary term,  1802,  M.  S.  and  Cotton's  Case  at  the  same  term. 

4thly.  That  when  the  Court,  after  hearing  the  arguments  of  the 
parties,  whether  addressed  to  the  court  or  to  the  jury,  has  instruct- 
ed the  jury  upon  the  point  of  law,  thus  argued,  the  jury  ought  to 
respect  such  instruction,  and  not  lightly  substitute  their  own  often 
crude  expositions,  or  the  sometimes  wild  or  interested  suggestions 
of  coinisel,  for  the  deliberate,  calm,  and  impartial  opinion  of 
judges,  who  ought  to  be,  and  generally  are,  selected  for  their 
knowledge  of  the  law  and  their  judicial  integrity. 

We  say,  in  the  language  of  Mr.  Justice  Story,  already  cited, 
"It  is  the  duty  of  the  Court  to  instruct  the  jury  as  to  the  law  ; 
and  it  is  the  duty  of  the  jury  to  follow  the  law  as  laid  down  by 
the  Court.  This  is  the  right  of  every  citizen,  and  it  is  his  only 
protection  ;  "  and  we  say,  also,  in  the  language  of  Mr.  Justice 
Baldwin,  of  the  Supreme  Court  of  the  United  Slates,  in  the  case 
of  the  United  States  v.  Wilson  and  Porter,  1  Baldw.  108  :  "  Their 
judgment  is  final,  not  because  they  settle  the  law,  but  because 
they  either  think  it  not  applicable,  or  do  not  choose  to  apply  it  to 
the  case  J' 

No  person  has  more  fully  admitted,  or  rather  insisted  upon  the 
right  and  the  duty  of  the  judge  to  instruct  the  jury  in  criminal 
causes,  upon  trial  of  the  general  issue,  than  Mr.  Erskine,  the 
great  advocate  of  the  rights  of  juries ;  and  we  refer  to  his 
printed  speeches,  vol.  1,  p.  113,  114,  163,  &c.,  and  his  whole 
argument  upon  the  motion  for  a  new  trial  in  the  case  of  The  Dean 
of  St.  Asaph,  indicted  for  a  libel. 

The  Act  of  Parliament,  32  Geo.  3,  c.  60,  respecting  the  trial  of 
prosecutions  for  libels,  merely  places  such  prosecutions  on  the 
same  ground  as  other  criminal  trials,  by  authorizing  the  jury  to 
find  a  general  verdict  on  the  general  issue  ;  but  it  expressly 
requires  the  judge  who  tries  the  cause,  to  give  his  opinion  or 
directions  to  the  jury  on  the  matter  in  issue^''  "  in  like  manner  as 
in  all  other  criminal  cases.^^ 

Lord  INIansfield,  in  delivering  the  opinion  of  the  Court  of 
King's  Bench,  in  the  case  of  The  Dean  of  St.  Asaph,  1  Erskine, 
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211,  said  :  "  Whether  the  fact  alleged,  supposing  it  to  be  true,  be 
a  legal  excuse,  is  a  question  of  law ;  whether  the  allegation  be 
true,  is  a  question  of  fact ;  and  according  to  this  distinction,  the 
judge  ought  to  direct,  and  the  jury  ought  to  follow  the  direction  ; 
though,  by  naeahs  of  a  general  verdict,  they  are  entrusted  with  a 
power  of  blending  law  and  fact,  and  following  the  prejudices  of 
their  affections  or  passions."  And  in  p.  217,  he  says :  "  The  fun- 
damental definition  of  trial  by  jury,  depends  upon  a  universal 
maxim  that  is  without  exception;  ad  qu(Bstionem  juris  non  respond- 
ent juratores  —  od  quoestionemfacti,  non  respondent judices.  Where 
a  question  can  be  severed  by  the  form  of  pleading,  the  distinction 
is  preserved  upon  the  face  of  the  record,  and  the  jury  cannot 
encroach  upon  the  jurisdiction  of  the  Court. 

Where  by  the  form  of  pleading,  the  two  questions  are  blended 
together,  and  cannot  be  separated  upon  the  face  of  the  record, 
the  distinction  is  preserved  by  the  honesty  of  the  jury.  The  Con- 
stitution trusts,  that  under  the  direction  of  a  judge,  they  will  not 
usurp  a  jurisdiction  which  is  not  in  their  province.  They  do  not 
know,  and  are  not  presumed  to  know,  the  law.  They  are  not 
sworn  to  decide  the  law ;  they  are  not  required  to  decide  the  law. 
If  it  appears  upon  the  record,  they  ought  to  leave  it  there  ;  or 
they  may  find  the  facts  subject  to  the  opinion  of  the  court  upon 
the  law.  But  further,  upon  the  reason  of  the  thing,  and  the 
eternal  principles  of  justice,  the  jury  ought  not  to  assume  the 
jurisdiction  of  the  law.  As  I  said  before,  they  do  not  know,  and 
are  not  presumed  to  know  any  thing  of  the  matter ;  they  do  not 
understand  the  language  in  which  it  is  conceived,  or  the  meaning 
of  the  terms.  They  have  no  rule  to  go  by,  but  their  affections 
and  wishes.  It  is  said  that  if  a  man  gives  a  right  sentence  upon 
hearing  one  side  only,  he  is  a  wicked  judge,  because  he  is  right 
by  chance  only,  and  has  neglected  to  lake  the  proper  method  to 
be  informed;  so  the  jury  who  usurp  the  judicature  of  the  law, 
though  they  happen  to  be  right,  are  themselves  wrong,  because 
they  are  right  by  chance  only ;  and  have  not  taken  the  constitu- 
tional way  of  deciding  the  question. 

"  It  is  the  duty  of  the  judge,  in  all  cases  of  general  justice,  to 
tell  the  jury  how  to  do  right,  though  they  have  it  in  their  power 
to  do  wrong ;  which  is  a  matter  entirely  between  God  and  their 
own  consciences." 

Upon  consideration,  then,  of  the  whole  case  as  presented  to  us 
upon  this  writ  of  error,  we  are  of  opinion, 

1.  That  the  indictments  are  insufficient,  because  they  do  not 
charge  any  offence  against  the  true  construction  of  the  statute, 
inasmuch  as  they  do  not  aver  the  bank-bills,  therein  mentioned, 
to  be  "  paper  currency,"  or  "  paper  medium  evidently  intended 
for  common  circulation,"  &c. 
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As  the  term  "bank-bill"  in  the  act  is  coupled  with  the  words, 
"  note,"  "  check,"  and  "  draft,"  which,  certainly,  do  not  of  them- 
selves purport  to  be  "  paper  currency  ;  "  and  as,  if  the  indictnient 
had  been  for  passing  a  note,  check,  or  draft,  only,  it  would,  in 
our  opinion,  have  been  necessary  to  aver  such  note,  check,  or 
draft  to  be  "  paper  currency,"  to  bring  the  case  within  the  prohi- 
bition of  the  statute,  we  think  it  is  equally  necessary  to  make  the 
averment  in  regard  to  the  term  "  bank-bill ; "  especially  as  the 
indictment  does  not  set  forth  the  bank-bill,  nor  describe  it  in  any 
manner,  so  that  the  Court  may  judge  whether  it  be  paper  cur- 
rency, or  not.  There  may  be  bills  commonly  called  bank-bills, 
which  are  not  the  bills  of  any  bank  ;  as  may,  perhaps,  be  the  case 
with  the  notes  called,  by  the  witness,  (in  No.  106,)  "  notes  of 
Cohen's  Bank." 

2.  That  the  special  verdict  (in  No.  107,)  is  not  sufficient  to 
justify  a  judgment  against  the  defendant,  because  it  does  not  find 
that  the  defendant  passed  the  bank-bill  mentioned  in  the  indict- 
ment. It  only  finds  that  the  defendant  gave,  in  change  to  the 
witness,  a  half  dollar  in  silver,  and  two  one-dollar  notes,  which 
the  witness  "  thought  it  likely  were  Maryland  notes,"  and  that 
these  notes  were  passed  by  the  defendant  to  the  witness,  "  in  the 
manner,  and  at  the  time  and  place  stated  in  the  evidence." 

We  also  think  it  insufficient,  because  it  does  not  find  that  the 
notes  were  paper  currency,  which  we  think  was  necessary,  for  the 
reasons  stated  when  considering  the  question  of  the  sufficiency  of 
the  indictment. 

3.  That  the  judge  erred,  in  the  matter  of  his  instruction,  given 
at  the  motion  of  the  Attorney  of  the  United  States  in  No.  107, 
for  the  reasons  before  stated  ;  but  that  he  did  not  err  by  instruct- 
ing the  jury,  as  to  the  matter  of  law,  after  it  had  been  argued  to 
the  jury  by  the  counsel  on  both  sides  ;  it  being  his  right  and  duty 
so  to  do. 

4.  That  the  fact  found  by  the  jury  in  the  special  verdict  upon 
the  indictment  No.  107,  that  "  the  treasurer  was  acting  as  the 
agent  of  ihe  Baltimore  and  Ohio  Railroad  Company,  chartered 
by  Congress,  is  no  bar  to  the  prosecution,  as  they  have  not  found 
that  the  company  ordered  or  authorized  him  to  pass  the  notes. 

This  observation  will  also  apply  to  the  instruction  given  in  the 
other  case,  No.  106. 

5.  That  there  was  no  error  in  the  refusal  of  the  instruction  in 
No.  106,  that  if  the  note  "  was  passed  by  the  traverser  in  pay- 
ment of  a  bond  fide  debt  due  him  to  the  witness,  the  act  does  not 
come  within  the  prohibition  of  the  law  of  Congress,  and  the  tra- 
verser is  entitled  to  a  verdict  of  acquittal  ;  "  there  being  no  such 
exception,  express  or  implied. 
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6.  That  there  was  no  error  in  the  refusal  to  instruct  the  jury, 
that  if  the  defendant  passed  the  note  "  with  intent  that  the  same 
should  be  carried  into  Maryland,  and  not  be  circulated  in  the 
District  of  Columbia,  the  defendant  is  entitled  to  a  verdict  of 
acquittal." 

The  offence  against  the  Act  of  Congress  of  the  7lh  of  July, 
1838,  [5  Stat,  at  Large,  297,]  does  not  consist  in  passing  the 
notes,  &c.,  with  intent  to  circulate  them ;  but  in  passing  such 
notes,  &c.,  of  a  less  denomination  than  five  dollars,  as  are  paper 
currency  at  the  time  of  passing  them. 

7.  That  the  judge  had  a  right,  after  the  arguments  of  counsel 
had  been  heard,  whether  addressed  to  the  judge  or  to  the  jury,  to 
instruct  the  jury  upon  the  whole  law  of  the  case;  and  this,  either 
ex  mero  motu,  or  upon  the  motion  of  either  of  the  parties.  And  if 
either  of  the  parties  or  their  counsel  should  pray  the  judge  to 
give  any  particular  instruction  to  the  jury,  it  would  be  his  duty 
either  to  give  or  refuse  it ;  and  if  the  defendant  or  his  counsel 
should  think  the  judge  erred,  either  in  the  matter  of  his  charge,  or 
in  giving  or  refusing  the  instrticlion  prayed,  he  may  have  his  bill 
of  exceptions,  and  if  the  verdict  should  be  against  him,  he  may 
move  for  a  new  trial,  or  take  his  writ  of  error. 

But  the  defendant's  counsel  have  excepted  also  to  the  matter  of 
the  charge;  the  judge  having  therein  stated,  "That  the  jury 
would  lake  upon  themselves  a  very  great  responsibility,  which 
they  ought  not  to  do,  in  deciding  upon  the  law  of  the  case  in  op- 
position to  the  opinion  of  the  judge." 

In  this  part  of  the  charge  we  think  there  is  no  error,  for  the 
reasons  which  we  have  already  stated. 

But  the  charge  proceeds;  "And  that  they  ougiit  not  to  take 
upon  themselves  to  render  a  verdict  calculated  to  revoke  the  legis- 
lation of  Congress,  composed  of  many  distinguished  constitutional 
lawyers." 

We  think  that  the  meaning  of  the  judge,  in  this  sentence,  was, 
that  the  jury  ought  not  to  take  upon  themselves,  in  opposition  to 
the  opinion  of  tlie  court,  to  decide  an  act  of  Congress  to  be  un- 
authorized by  the  Constitution,  and  therefore  not  law.  If  this  is 
the  true  construction  of  this  sentence  of  the  charge,  we  think 
there  is  no  error  in  it. 

The  charge  proceeds ;  "And  it  increases  the  responsibility  of 
the  jury  so  to  decide,  in  this  case,  in  favor  of  the  defendant,  upon 
the  law,  because  the  United  States  could  not  appeal,  whereas,  if 
they  ibund  the  defendant  guilty,  he  might  appeal,  and  might  have 
the  law  interpreted,  and  reverse  the  judgment  if  erroneous." 

We  see  no  error  in  this  sentiment. 

The  judge,  in  his  charge,  further  said,  "that  if  the  fact  was 
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proved,  of  passing  the  notes  once,  the  case  was  brought  within 
the  Act  of  Congress." 

The  bill  of  exceptions  does  not  profess  to  set  out  the  whole 
charge  of  the  judge.  It  is  reasonable  to  suppose  that  this  part  of 
it  was  given  in  reference  to  the  question  whether  it  was  not  neces- 
sary for  the  United  States  to  prove  that  the  defendant  circulated 
the  notes,  or  whether  the  offence  might  be  committed  by  simply 
passing  the  notes  by  the  defendant  to  the  witness. 

In  this  view,  the  instruction  was  correct. 

It  is  also  suggested  that  the  judge  erred  in  stating  in  his  charge, 
"  that  if  the  facts  were  proved  to  the  satisfaction  of  the  jury,  the 
case  was  brought  within  the  Act  of  Congress." 

It  does  not  appear  what  those  facts  were.  But  as  this  appears 
to  be  only  an  iteration  of  the  opinion  expressed  in  the  first  bill  of 
exceptions,  in  the  case  No.  106,  it  is  presumed  that  the  judge 
alluded  to  the  facts  stated  in  that  bill  of  exceptions.  If  so,  we 
have  already  decided  that  those  facts  do  not  bring  the  case  within 
the  statute. 

We  think,  therefore^  there  was  error  in  this  part  of  the  charge. 

We  have  thus  endeavored  to  consider  and  decide  all  the  ques- 
tions suggested  as  arising  upon  this  record  ;  and  the  result  of  the 
whole  is,  that  the  judgments  must  be  reversed,  with  directions  to 
the  judge  to  arrest  the  judgment  upon  each  of  the  verdicts,  on 
account  of  the  insufficiency  of  the  indictments. 

Thruston,  J.,  dissented,  having  previously  delivered  his  opi- 
nion orally. 


The  Patriotic  Bank  v.  Bank   of  Washington. 

Exceptions,  to  an  answer,  for  insufficiency,  may  be  filed  after  exceptions  for  im- 
pertinence. 

Bill  in  equity.  31r.  Bradley,  for  the  plaintiffs,  excepted  to  a 
part  of  the  defendants'  answer,  for  impertinence. 

The  Court  (Thruston,  J.,  not  silting,)  sustained  the  exception. 
Mr.  Bradley  then  filed  exceptions  to  the  answer  for  insufficiency  ; 
and  moved  the  Court  for  leave  to  amend  his  bill.  Cooper's  Eq. 
321. 

Mr.  Hellen,  contra,  objected  that  the  exceptions  should  all  be 
filed  at  once ;  and  that  after  the  Court  has  decided  upon  excep- 
tions, new  exception  cannot  be  permitted.  1  Har.  Ch.  Pr.  228, 
235. 

Mr.  Bradley,  in  reply.  By  the  English  practice,  exceptions 
for  impertinence  must  be  first  filed  and  decided  before  exceptions 


NOVEMBER  TERM,  1839.  603 

Fenwick  v.  Grimes. 

for  insufficiency  will  be  allowed.  Harrison  refers  only  lo  excep- 
tions for  insufficiency.  Chittv,  Eq.  Dig.  872  ;  Newland's  Ch.  Pr. 
184,  18o,  190  ;  Story's  Eq.  PI.  665,  p.  867. 

The  Court,  having  sustained  the  exception  for  impertinence, 
ordered  the  impertinent  part  to  be  cancelled,  and  permitted  the 
plaintiff  to  file  exceptions  for  insufficiency. 


Edward  Fenwick  v.  Guy  Grimes. 

A  plea  in  abatement,  not  upon  oath,  may  be  treated  as  a  nullity,  and  will  be  ordered 
to  be  stricken  out. 

A  pica  in  bar  overrules  a  plea  in  abatement. 

The  order  of  pleading  is  part  of  the  common  law,  and  does  not  depend  upon  a  mere 
rule  of  the  Court. 

An  action  upon  the  case  for  deceit  will  lie  against  a  person  who  by  false  and  fraudu- 
lent representations  induces  the  plaintiff  to  sell  his  female  slave  for  less  than  her 
value. 

After  the  Court  had  arrested  the  judgment  in  this  cause,  and 
had  refused  to  give  the  plaintiff  leave  to  amend  his  declaration, 
[anle,  439,]  it  was,  by  consent,  amended  by  adding  a  third  count. 

The  defendant  pleaded  in  abatement;  the  plaintiff  objected  that 
the  plea  was  not  put  in  upon  oath.  The  defendant  had  also 
pleaded  non  assumpsit,  and  the  statute  of  limitations. 

The  plaintiff's  counsel,  Messrs.  Brent  Sf  Brent,  moved  to  strike 
out  the  plea  in  abatement,  for  want  of  the  oath  and  because  it 
was  overruled  by  the  pleas  of  7ion  assumpsit  and  limitations. 

Mr.  Key,  for  the  defendant,  contended  that  the  plea  in  abate- 
ment, having  been  sworn  to  before  any  order  for  striking  it  out, 
was  now  good,  and  ought  to  stand  ;  and  that  there  was  no  rule 
of  practice  of  this  Court  which  prevented  the  defendant  from 
pleading  the  general  issue  and  a  plea  in  abatement  at  the  same 
time. 

But  the  Court  [nem.  con.)  ordered  the  plea  in  abatement  to  be 
struck  out.  Craxch,  C.  J.,  observing  that  the  order  of  pleading 
was  part  of  the  coinmon  law,  and  did  not  depend  upon  any  rule 
of  this  Court ;  and  that,  by  the  common  law,  a  plea  in  bar  of  the 
action  overruled  a  plea  in  abatement.  That  the  plea  in  abate- 
ment, not  on  oath,  may  be  treated  as  a  nullity,  and  will  be  set 
aside  unless  sworn  to  when  offered,  or  before  the  rule  to  plead 
under  the  special  imparlance  has  expired. 

There  was  a  verdict  for  the  plaintiff  upon  the  third  count,  for 
%150  damages,  and  amotion  in  arrest  of  judgment. 

Craxch,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  is  an  action  upon  the  case  for  deceit.     The  deceit,  in  this 
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count,  consists  in  the  defendant's  promise,  which,  at  the  time  he 
made  it,  he  did  not  intend  to  perform  ;  by  which  promise  the 
plaintiff  was  induced  to  sell  the  slave  for  less  than  her  real  vahie. 

The  Court  had  arrested  the  judgment  upon  the  first  and  second 
counts,  because  in  them  the  alleged  deceit  was  in  the  non-perform- 
ance of  a  promise  on  the  part  of  the  defendant,  which  the  Court 
thought  would  not  support  an  action  upon  the  case  for  deceit,  and 
that  the  plaintiff's  remedy  would  be  an  action  of  assumpsit. 

But  in  this  new  count,  the  alleged  deceit  is  not  in  the  non-per- 
formance of  the  promise,  but  in  making  the  promise,  mala  fide, 
without  intending  to  perform  it ;  and  with  the  intent  fraudulently 
to  obtain  the  slave  at  an  under  price  by  abusing  the  confidence 
which  the  plaintiff  reposed  in  him. 

It  susbtantially  alleges  that  the  defendant,  fraudulently  and 
deceitfully  intending  to  remove  the  slave  from  this  district,  by  sell- 
ing her  to  a  person  who,  he  knew,  was  a  trader  in  negroes,  and 
whose  professed  business  it  was  to  transport  negroes  from  this 
district  to  the  southern  States  ;  and  knowing  that  the  plaintiff 
would  not  sell  her  but  upon  the  consideration  of  her  being  kept 
within  this  district,  and  that  the  plaintiff  was  willing  to  dispose  of 
her,  at  an  under  price,  to  a  master  residing  in  the  district,  and  who 
would  engage  that  she  would  not  be  sold  away  to  southern  negro- 
traders,  fraudulently  came  and  represented  that  he  desired  to  pur- 
chase the  slave ;  and,  if  sold  to  him,  he  would  undertake  that  she 
should  not  be  removed  out  of  the  District  of  Columbia  ;  and 
thereupon^  falsely,  fraudulently,  and  deceitfully  declared,  protested, 
and  engaged  that  the  said  slave  should  not  be  removed  out  of  the 
said  district,  &c.,  by  reason  of  which  false  and  deceitful  representa- 
tions, the  plaintiff  was  imposed  upon,  and  prevailed  with,' to  sell 
the  said  slave  at  much  less  than  her  real  value ;  and  relying  upon 
the  said  representation  and  promise  and  engagement  of  the 
defendant,  did  sell  and  deliver  to  him  the  said  slave  for  ,'f^400, 
when  her  real  value  was  at  least  $G00,  and  that  the  defendant  did 
sell  her  to  a  southern  negro-trader,  who  took  her  away  out  of  the 
district  to  foreign  parts  unknown  to  the  plaintiff,  &c. 

It  avers  that  the  said  representations,  declarations,  and  promises 
of  the  defendant,  were  utterly  false  and  deceitful,  and  that  at  the 
time  he  made  them,  he  fraudulently  and  deceitfully  intended  and 
designed  to  remove  the  said  slave,  &c. 

In  this  consists  the  deceit,  and  we  think  it  is  sufficiently  set  out 
in  this  coinit ;  especially  after  a  general  verdict  for  the  plaintiff, 
by  which  the  jury  have  found  all  the  material  Aids  therein  averred. 

We  are,  therefore,  of  opinion  that  the  motion  in  arrest  of  judg- 
ment must  be  overruled. 

Mr.  Key,  for  the  defendant,  in  his  argument,  cited  2  Dane's  Abr. 
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555,  556 ;    Paine  v.   Whale,  7  East,  278 ;    Ever  (son  v.  Miles,  6 
Johns.  142 ;  Emerson  v.  Brigham,  10  Mass.  R,  202. 

Mr.  R.  J.  Brent,  for  the  plainiififs,  cited  Fitz.  N.  B.  224;  Com. 
Dig.  351;  1  Roll.  101 ;  Cr.  Eliz.  79;  Ferguson  v.  Carrington,  9 
B.  &  C.  59  ;  Stafford  v.  Griffith,  13  Johns.  327  ;  Price  v.  Reed,  2 
Har.  &  Gill,  91 ;  Adams  v.  Anderson,  4  Har.  &  Johns.  558  ;  Os- 
luald  V.  Lewis,  2  Har.  &  Gill,  582  ;  1  Har.  Evans,  318  ;  Cross  v. 
Garnett,  3  Mod.  261.  See  also,  Dane's  Abr.  c.  62,  art.  1,  lit. 
Deceit ;  Pasley  v.  Freeman,  2  T.  R.  51,  64 ;  Com.  Dig.,  Action  on 
the  Case  for  Deceit,  A.  1 ;  Eyre  v.  Dunsford,  1  East,  318  ;  Young 
V.  The  King,  3  T.  R.  100 ;  Roll.  Ab.  96,  1.  32  ;  11  E.  4,  6  ;  Soidh- 
ern  v.  How,  Cro.  Jac.  468  ;  Leakins  v.  Clissel,  1  Sid.  146 ;  Ekins 
V.  Tresham,  1  Lev.  102;  Harvey  v.  Young,  Yelv.  20;  1  Roll.  Ab. 
101,  1.  40 ;  Springiaell  v.  Allen,  2  East,  448,  note  a ;  S.  C,  Aleyn, 
91 ;  Chandelor  v.  Lopiis,  Cro.  Jac.  4 ;  Com.  Dig.,  Action  on  the 
Case  for  Deceit,  F.  2  ;  Danver's  Ab.  178 ;  Harding  v.  Freeman, 
Styles,  310  ;  Shepherd  v.  Wakeman,  1  Keble,  309  ;  Norlhcote  v. 
Maynard,  3  Keble,  807  ;  Michel  v.  Allestree,  2  Lev.  172  ;  Moore, 
467,  pi.  666  ;  Leakins  v.  Clizard,  1  Keble,  510,  518,  522;  Bro. 
Deceit,  29 ;  11  E.  4,  6  ;  Samuel  v.  Judin,  6  East,  333  ;  Stuart  v. 
Wilkins,  Doug.  17 ;  1  Chitty,  Civil  Pleading,  129,  130 ;  Evertson 
V.  Miles,  6  Johns.  138;  Shepherd  v.  Worthing,  1  Aikin,  (Vermont) 
Rep.  188;  Pickering  v.  Doivson,  4  Taunt.  786;  Dickson  v.  C///- 
to«,  2  Wilson,  319  ;  ^Williamson  v.  Allison,  2  East,  446  ;  2  Chilly, 
CMl  Pleading,  679,  694,  704;  Govett  v.  Radnidge,  3  East,  69; 
Daives  v.  A7»^,  1  Starkie,  Rep.  75;  3  Campb.  156  ;  2  Dane's  Ab. 
553,  ch.  62,  art.  3  ;  Warren^s  Case,  6  Mass.  Rep.  72  ;  Dale's  Case, 
Cro.  Eliz.44  ;  Turner  v.  Brent,  12  Mod.  245  ;  Medina  v.  Slough- 
ton,  1  Ld.  Raym.  593;  Furnis  v.  Leicester,  Cro.  Jac.  474. 


John  T.  Ritchie   et  al.  Heirs  at  Law  of  Abner   Ritchie,  v.  The 
Bank  of  the  United  States. 

When  lands  of  a  deceased  debtor  are  sold  for  payment  of  his  debts,  under  a  decree 
founded  upon  the  Maryland  Act  of  1785,  c.  72,  ^  5,  the  heirs  at  law  are  entitled  to 
the  rents  and  profits,  until  the  day  of  sale ;  and  if  the  decree,  and  the  proceedings 
under  it,  including  the  sale,  be  set  aside  u])on  a  bill  of  review,  and  a  decree  of  resti- 
tution be  obtained,  while  the  heirs  are  infants,  they  may  jointly  maintain  a  bill  in 
equity  against  the  purchaser,  or  other  party  wlio  has  received  the  rents  and  profits  ; 
and  are  not  obliged  to  sue  for  them  separately  at  law.  They  have  a  right  to  an 
account  and  a  discovery. 

Bill  in  equity,  and  general  demurrer. 

The  case  was  argued   by  Mr.  Marbury  for  the  plaintiffs,  and 
Mr.  R.  S.  Coze  for  the  defendants,  at  this  and  the  following  term. 
51* 
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Mr.  Marbttri/,  for  the  plaintiffs,  cited  Story's  Equity,  436,  447, 
477,  487. 

Ml'.  Coxe,  for  the  defendant,  cited  Ram  on  Assets,  &c.  377 ; 
Law  Library  No.  23,  p.  249;  Davies  v.  Topp,  2  Br.  C.  C.  260, 
note  ;  Story's  Equity,  89 ;  PuUeney  v.  Warren^  6  Ves.  88. 

Cranch,  C.  J.  delivered  the  opinion  of  the  Court. 

The  bill  states,  in  substance,  that  the  complainants  are  heirs  at 
law  of  Abner  Ritchie,  deceased,  intestate,  who  died  seized  of  real 
estate  in  this  county,  which  descended  to  the  complainants,  and 
was  sold  under  a  decree  of  this  Court,  (while  they  were  minors,) 
in  a  suit  by  the  Bank  of  the  United  States  and  others,  creditors  of 
the  said  Abner  Ritchie ;  bought  in  by  John  T.  Ritchie,  one  of  the 
co-heirs,  and  transferred  by  him  to  Richard  Smith  and  David 
English,  in  trust  for  the  Bank  of  the  United  States,  and  the  Union 
Bank  of  Georgetown.  That  upon  a  bill  of  review,  that  decree, 
and  all  the  proceedings  under  it,  were  set  aside  by  a  decree  of 
this  Court,  affirmed  by  the  Supreme  Court  of  the  United  States, 
and  restitution  awarded.  That  after  the  affirmance  by  the  Supreme 
Court,  the  property  was  restored,  but  the  rents,  issues,  and  profits 
accruing  while  the  Bank  of  the  United  States  was  in  possession 
under  the  first  decree,  were  received  by  the  bank,  and  never  ac- 
counted for  ;  and  that  the  complainants  have  not  the  means  of 
ascertaining,  at  law,  the  amount  thus  received  by  the  bank,  and 
they  pray  a  discovery  and  account,  and  a  decree  for  the  amount 
which  may  be  found  due. 

To  this  bill  there  is  a  demurrer,  both  as  to  discovery  and  relief: 

1.  Because  the  plaintiffs  have,  or  had,  their  remedy  at  law  by 
action  of  ejectment  and  trespass  for  the  mesne  profits. 

2.  Because  they  might  have  had  their  remedy  upon  the  bill  of 
review. 

3.  Because  this  Court  has  no  jurisdiction  of  the  cause,  because 
there  is  no  equity  in  the  bill.  The  defendants  are  not  boiuid  to 
account,  because  there  was  no  privity  between  them  and  the 
plaintiffs. 

4.  Because  there  is  no  ground  for  a  bill  of  discovery,  as  the 
plaintiffs  might  have  ascertained,  from  the  tenants,  the  amount  of 
rents  paid  by  them  to  the  defendant. 

5.  Because  the  plaintifi's  have  no  right  to  bring  a  joint  suit. 
At  law,  they  must  have  brought  their  ejectments  severally,  and 
their  several  actions  for  the  mense  profits. 

Ahhougii  these  jilaintiffs  might,  perhaps,  have  maintained  their 
several  actions  of  ejectment,  yet  ihey  were  not  obliged  to  bring 
them,  as  they  had  a  decree  of  this  Court  commanding  the  defend- 
ant to  restore  the  lands,  and  might  have  enforced  its  execution  by 
attachment.     But  the  banks  submitted,  so  far  as  the  possession 
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was  decreed  to  be  restored,  after  which  the  plaintiffs  had  no  cause 
of  action  of  ejectment. 

The  bill  of  review  did  not  authorize  the  plaintiffs  to  call  on  the 
defendants  to  account  for  the  rents  and  profits ;  and,  if  it  did,  the 
plaintiffs  were  then  infants,  and  not  bound  to  enforce  the  right  in 
that  suit,  and  their  not  having  done  so  is  no  bar  to  the  present 
suit. 

It  is  said  that  the  plaintiffs  have  no  equity ;  that  their  right,  if 
any,  is  at  law.  But  their  claim  arises  out  of  a  decree  of  this  Court, 
by  which  they  are  entitled  to  have  every  thing  restored  to  them, 
which  they  lost  by  the  erroneous  decree.  The  foundation  of  their 
claim  is  a  decree  in  equity,  in  which  they  were  joined  as  parties 
by  these  defendants,  and  by  which  they  acquired  a  joint  right  of 
restitution.  In  a  bill  to  carry  that  decree  into  execution,  they 
were  bound  to  sue  jointly.  Equity  would  not  have  permitted 
them  to  bring  separate  bills  for  their  respective  parts.  It  would 
have  been  deemed  oppressive. 

The  defendants,  having  received  the  property  of  the  plaintiffs 
while  they  were  minors,  are  bound  to  account  as  if  they  were 
guardians.  The  law,  as  well  as  equity,  in  such  a  case,  raises  a 
privity,  if  privity  be  necessary  to  accountability. 

The  plaintiffs  aver  that  they  are  unable,  at  law,  to  prove  the 
facts  of  which  they  pray  a  discovery,  and,  for  the  purpose  of  this 
demurrer,  that  averment  must  be  taken  to  be  true  ;  there  is,  there- 
fore, ground  to  require  the  discovery  which  is  sought. 

We  think,  therefore,  the  demurrer  must  be  overruled. 


Thomas  Corcoran's  Executors  v.  Roger  Jones. 

In  consideration  that  the  plaintiffs,  at  the  defendant's  request,  would  sell  and  deliver  to 
the  defendant,  for  the  price  of  six  hundred  and  sixty  dollars,  two  negroes  of  the 
value  of  two  thousand  dollars,  as  slaves  for  life,  the  defendant  promised  the  ])laintifF 
that  he  would  not  sell  them  to  any  person  south  of  the  Potomac,  out  of  the  District 
of  Columbia,  and  would  not  remove  tlicm  out  of  the  District  of  Columbia,  south  of 
the  Potomac,  and  that  on  such  removal  tlie  said  slaves  should  be  immediately  enti- 
tled to  their  freedom.  The  plaintiffs,  relying  on  the  said  defendant's  said  promise, 
and  in  consideration  of  six  hundred  and  sixty  dollars  paid  to  him  by  the  defendant, 
sold  and  delivered  the  said  slaves  to  the  said  defendant  for  that  price.  The  defend- 
ant sold  them  to  persons  south  of  the  Potomac,  out  of  the  District  of  Columbia, 
and  removed  them  out  of  the  District  of  Columbia,  south  of  the  Potomac. 

Held,  on  demurrer,  that  tlie  plaintiff  had  no  cause  of  action  against  the  defendant. 

Assumpsit.  General  demurrer  to  the  declaration,  which  con- 
tained five  counts. 

1.  The  first  count  stated  that  the  defendant,  in  consideration 
that  at  his  request  the  plaintiffs  would  sell  and  deliver  to  him  two 
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negro  girls,  one  named  Eleanor,  of  the  value  of  ^1,000,  and  one 
named  Julia  Ann,  of  the  value  of  ^1,000,  as  slaves  for  life,  the 
first  for  ^350,  and  the  other  for  $310  ;  the  defendant  promised 
the  plaintiffs  that  he  would  not  sell  the  said  negro  girls,  nOr  either 
of  them,  to  any  person  south  of  the  Potomac  out  of  the  District 
of  Columbia,  nor  remove  the  said  negro  girls,  or  either  of  them, 
to  any  place  out  of  the  District  of  Columbia  south  of  the  Potomac, 
and  that,  on  sirch  removal,  the  slaves  shall  be  immediately  entitled 
to  their  freedom.  And  the  said  plaintiffs  in  fact  say  that  they, 
relying  on  the  said  promise  of  the  said  defendant,  did,  in  consi- 
deration of  the  said  sums  of  money,  sell  and  deliver  to  the  said 
defendant  the  said  two  negro  female  slaves,  Eleanor  and  Julia 
Ann,  to  be  held  by  the  said  defendant  as  slaves  for  life,  upon  the 
condition  aforesaid. 

2.  The  second  count  stated  a  conversation  between  the  plain- 
tiffs and  defendant  respecting  the  sale  and  purchase  of  the  said  two 
female  slaves  of  the  value  of  $2,000,  in  which  it  was  agreed  that 
the  plaintiffs  should  sell  and  deliver  them  to  the  defendant  as  slaves 
for  life  for  the  sum  of  $660,  upon  the  express  condition  that  they 
should  not  be  sold  to  any  person  south  of  the  Potomac  out  of  the 
District  of  Columbia,  nor  removed  out  of  the  said  district  south  of 
the  Potomac,  but  on  such  removal  the  said  slaves  should  be  imme- 
diately entitled  to  their  freedom.  And  the  said  defendant,  in  con- 
sideration that  the  plaintiffs  agreed  to  sell  and  deliver  the  said 
slaves  to  the  defendant,  for  the  price  and  on  the  conditions  afore- 
said, promised  the  plaintiffs  that  he  would  keep  and  perform  the 
said  contract  and  the  said  condition,  and  would  not  sell  the  said 
negro  female  slaves,  or  either  of  them,  to  any  person  south  of  the 
Potomac  out  of  the  District  of  Columbia,  nor  remove  them,  or 
either  of  them,  out  of  the  said  district  south  of  the  Potomac  ;  and 
the  plaintiffs,  relying  on  the  defendant's  said  promise,  did  sell  and 
deliver  the  said  slaves  to  the  defendant,  as  slaves  for  life,  on  the 
terms  and  conditions  aforesaid. 

3.  The  third  count  stated  that  the  plaintiffs  offered  the  said 
slaves,  of  the  value  of  $2,000,  for  sale  at  public  auction  to  the 
highest  bidder  ;  upon  condition,  however,  that  the  said  slaves,  nor 
either  of  them,  should  be  sold  to  any  person  south  of  the  Potomac 
out  of  the  District  of  Columbia,  nor  removed  out  of  the  said  dis- 
trict south  of  the  Potomac  ;  but,  in  case  of  their  being  so  removed, 
the  said  slaves  should  be  immediately  entitled  to  their  freedom. 
That  the  defendant  attended  the  said  public  sale,  and  bid  for  and 
purchased  the  said  slaves,  subject  to  the  condition  aforesaid,  for 
the  sum  of  $6-50,  and  received  possession  of  the  same,  and  in 
consideration  thereof  promised  the  plaintiffs  that  he  would  not 
sell  the  said  slaves,  or  either  of  them,  to  any  person  south  of  the 
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Potomao  out  of  the  District  of  Columbia,  nor  remove  them,  or 
either  of  them,  nor  suffer  them,  or  either  of  them,  to  be  removed 
out  of  the  said  district  south  of  the  Potomac. 

4.  The  fourth  count  stated  that  the  plaintiffs  advertised  and 
offered  the  said  slaves  for  sale  at  pubhc  auction,  as,  and  upon  the 
terms  slated  in  the  third  count ;  that  the  defendant  was  present  at 
the  sale,  and  bought  one  of  them,  named  Eleanor,  of  the  value  of 
$1,000,  at  and  for  the  sum  of  ^350  ;  that  she  was  delivered  to, 
and  accepted  by  the  defendant,  on  the  terms  and  conditions  of 
the  said  sale,  as  set  forth  in  the  said  advertisement ;  and  the  de- 
fendant, in  consideration  thereof,  promised  the  plaintiffs  that  he 
would  well  and  truly  keep  and  perform  the  conditions  of  the  said 
sale,  and  that  the  said  slave  should  not  be  sold  to  any  person 
south,  &c.,  nor  removed  out  of  the  District  of  Columbia  south  of 
the  Potomac. 

5.  The  fifth  count  related  to  the  sale  and  purchase  of  the  other 
of  the  two  slaves,  namely,  Julia  Ann,  and  was,  in  all  other  respects, 
exactly  like  the  fourth  count. 

To  these  five  counts  there  was  this  general  conclusion  :  "  Yet, 
the  said  defendant,  not  regarding  his  said  several  promises  and 
undertakings  so  by  hira  made  in  this  behalf  as  aforesaid,  but  in- 
tending to  injure  and  deceive  the  said  plaintiffs  in  this  respect, 
hath  not  kept  and  performed  his  said  several  promises  and  under- 
takings, but,  on  the  contrary,  hath  knowingly  sold  the  said  several 
negro  girls,  hereinbefore  mentioned,  as  slaves  for  life,  to  persons 
south  of  the  Potomac  out  of  the  District  of  Columbia,  and  hath 
removed  the  said  negro  girls  out  of  the  District  of  Columbia 
south  of  the  Potomac,  to  places  remote  therefrom,  and  unknown 
to  the  said  plaintiffs.  Wherefore,  the  said  plaintiffs  say  they  are 
injured  and  have  sustained  damage  to  the  value  of  two  thousand 
dollars,  and,  therefore,  they  bring  suit,"  &c. 

To  this  declaration  the  defendant  demurred. 

Mr.  R.  J.  Brent  and  Mr.  Jones,  for  the  defendant,  contended  that 
it  did  not  appear  by  the  declaration,  that  the  plaintiffs  had  sustained 
any  damage ;  the  penalty  for  breach  of  the  contract  on  the  part  of 
the  defendant  was  the  freedom  of  the  slaves  ;  the  defendant  is  not 
liable  for  damages  besides.  There  was  no  consideration  for  the 
defendant's  supposed  promise.  It  is  not  averred  that  the  plain- 
tiffs sold  them  for  less  than  their  full  value,  in  consideration  of 
the  defendant's  promise.     It  was  nudum  pactum. 

Mr.  Marbury^  for  the  plaintiffs,  cited  Adams  v.  Anderson,  4 
Har.  &  Johns.  558  ;  Price  v.  Reed,  2  Har.  &  Gill.  291 ;  5  Wheel- 
er, 464. 

The  defendant  contracted  with  the  plaintiffs.  He  has  broken  his 
contract,  and  the  plaintiffs  are  entitled  to  recover  damages.     The 


610  WASHINGTON. 


Brown  and  Wife  v.  Corcoran. 


freedom  of  the  slaves  is  cumulative,  and  is  no  compensation 
for  ihe  plaintiffs'  damage  in  selling  the  slaves  so  much  below 
their  value.  Upon  this  demurrer,  the  facts  are  admitted  that  the 
slaves  were  worth  ^2,000,  and  that  in  consideration  of  the  defend- 
ant's undertaking  not  to  sell  or  remove  them  as  alleged  in  the 
declaration,  the  plaintiffs  sold  them  to  the  defendant  for  $660; 
the  diiference  is  the  consideration  of  the  defendant's  promise. 
The  penalty  is  for  the  benefit  of  the  slaves,  but  they  can  have  no 
remedy  upon  this  contract.  They  can  only  get  relief  by  the 
plaintiffs'  compelling  the  defendant  to  manumit  them,  or  pay 
damages  for  his  breach  of  contract.  It  was  not  necessary  for  the 
plaintiffs  to  aver  fraud  on  the  part  of  the  defendant. 

The  Court,  (Cranch,  C.  J.,  not  giving  any  opinion,  as  he  had 
not  had  lime  to  examine  the  declaration,)  immediately  rendered 
judgment  for  the  defendant  on  the  demurrer. 


James  Brown  and  Wife  v.  W.  W.  Corcoran. 

The  reversioner  cannot  maintain  an  action  upon  the  case  against  a  stranger,  •who,  by 
persuasion  or  threats,  induces  the  tenant  to  attorn  to  a  third  person,  it  not  being 
maliciously  done. 

Action  upon  the  case. 

The  declaration  averred  that  the  east  half  of  lot  No.  2,  in 
square  No.  348,  in  the  City  of  Washington,  with  buildings  thereon, 
was  in  the  possession  and  occupation  of  one  Clement  Woodward, 
as  tenant  thereof,  to  the  plaintiff's  wife,  Sarah  Jane,  the  reversion 
being  still  in  her ;  that  the  defendant,  well  knowing  the  premises, 
but  contriving,  and  wrongfully  and  unjustly  intending  to  injure 
the  said  Sarah  Jane  in  her  reversionary  estate  and  interest  in  the 
said  parcel  of  land  and  premises,  while  the  same  was  so  in  pos- 
session and  occupation  of  the  said  Woodward,  as  tenant  thereof, 
to  the  said  Sarah  Jane,  &c.  entered  thereupon,  and  falsely  and 
deceitfully  represented,  &c.  and  threatened,  &c.  to  dispossess  the 
said  tenant,  unless  he  would  acknowledge  himself  tenant  of  the 
Bank  of  the  United  States.  The  plaintiff"  then  denies  the  truth  of 
the  representations  thus  made,  and  avers  that  the  tenant,  being 
deceived  by  the  said  false  representations,  and  being  also  intimi- 
dated by  the  threats  of  the  defendant  to  dispossess  him  as  afore- 
said, renounced  his  tenancy  and  holding  from  the  said  Sarah  Jane, 
and  acknowledged  himself  tenant  to  the  said  Bank  of  the  United 
Stales,  and  refused  any  longer  to  pay  rent  for  the  said  property  to 
the  said  Sarah  Jane. 

There  was  a  second  count  varying  from  the  first,  in  the  allega- 
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lions  respecting  the  false  representations  and  threats,  but  substan- 
tially like  the  first  in  all  other  respects. 

To  this  declaration  the  defendant  filed  a  general  demurrer. 

Mr.  R.  S.  Coxe,  for  the  defendant.  The  doctrine  of  attorn- 
ment has  nothing  to  do  with  this  case.  There  is  no  injury  to  the 
freehold,  or  to  the  reversion  ;  nor  even  a  trespass  upon  the  pos- 
session of  the  tenant.  The  act  complained  of,  is  not  averred  to 
have  been  done  maliciously,  and  there  was  no  force  or  violence 
nothingbut  a  conversation  between  the  defendant  and  the  tenant 

Mr.  R.  J.  Brent,  for  the  plaintiflf,  cited  1  Wheat.  Selwyn,  371 
1  Saund.  Ev.  335;  1  Com.  Dig.  272,  A,  404,  411  ;  A  No.  6 
1  Roll.  Ab.  108,  L.  2  ;    2  Wheeler,  569,  §  16 ;  Eg-reniont  v.  Ful- 
ler, 22  Serg.  &   Rawle,  341;    1  Cora.  Dig.  279,  Action,  A;    2 
Chitty,  778,  from  which  precedent  this  declaration  was  drawn. 

The  Court  rendered    judgment  upon  the  demurrer,    for  the 
defendant. 


William  Emack  v.  Horatio  N.  Crabb. 

If  the  plaintiff  in  replevin  never  had  previous  possession  of  the  goods  replevied,  the 
Court  will,  of  course,  order  them  to  be  returned  to  the  defendant,  on  motion,  upon 
the  usual  security. 

Replevin  to  get  possession  of  goods  conveyed  by  the  defend- 
ant to  the  plaintilT  by  a  deed  of  trust  to  sell  them,  in  case  a  certain 
note  should  not  be  paid  at  maturity.  The  defendant  now  moved 
for  a  return  of  the  goods. 

Mr.  May,  for  the  defendant.  The  plainlifFnever  had  possession, 
and  therefore  the  Court  will,  of  course,  order  the  return;  for  it  is 
only  where  the  possession  having  been  originally  in  the  plaintiff,  has 
been  forcibly  or  fraudulently  obtained  by  the  defendant,  that  the 
Court  is  authorized,  by  the  Maryland  Act  of  1785,  c.  80,  to  refuse 
to  order  the  return. 

Mr.  Ile/len,  contra.  When  the  note  was  due  and  unpaid  the 
plaintiff  had  a  right  to  the  possession  ;  and  the  possession  of  the 
defendant  then  became  fraudulent. 

The  Court,  (Thruston,  J.  absent,)  ordered  the  property  to  be 
returned,  upon  the  usual  security. 


Charles  Wilkes  v.  William  P.  Elliot. 

With  the  leave  of  the  Court,  the  plaintiff  in  ejectment  may  amend  his  declaration  by 
a  count  upon  a  new  demise,  which  count  will  be  considered  as  the  commencement 
of  the  suit  as  to  the  title  claimed  under  that  new  demise. 
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A  plaintiff  in  ejectment  may  recover  without  showing  a  possession,  or  a  right  of  pos- 
session, or  an  entry,  or  a  right  of  entry  in  his  lessor  within  twenty  years ;  no  adver- 
sary possession  being  shown. 

A  parol  declaration  by  the  lessor  of  the  plaintiff,  that  he  had  not  authorized  the  suit, 
is  not  competent  to  show  the  title  to  be  out  of  the  lessor  of  the  plaintjff. 

The  defendant's  possession  for  twenty  years,  is  no  bar  in  ejectment,  unless  the  defend- 
ant or  the  person  under  whom  he  claims,  entered  originally  under  color  or  claim  of 
title ;  or  unless,  being  in  possession,  he  set  up  a  color  or  claim  of  title  hostile  to  that 
of  the  lessor  of  the  plaintiff,  more  than  twenty  years  before  the  commencement  of 
the  suit,  and  continued  in  possession  ever  since. 

But  if  the  defendant,  or  the  person  under  whom  he  claims,  entered  upon  and  inclosed 
the  premises,  more  than  twenty  years  before  the  commencement  of  the  suit,  without 
any  recognition  of  the  title  of  the  lessor  of  the  plaintiff,  but  claiming  tliem  as  his 
own ;  and  continued  to  occupy  them  until  suit  brought,  the  jury  may  infer  that  the 
possession  was  adverse  ;  and  if  so  the  plaintiff  cannot  recover. 

A  person  who  holds  a  bare  possession  of  a  lot  in  Washington,  without  evidence  of 
any  bona  fide  title,  in  fee,  in  law  or  in  equity,  (such  possession  being  cither  adverse 
or  tortious  as  to  the  legal  title  and  estate  of  the  lessor  of  the  plaintiff,  or  subordi- 
nate to  such  title  and  estate,)  cannot  protect  his  possession,  after  paying  previous 
taxes,  by  clothing  it  with  the  legal  title,  obtained  by  refusing  to  pay  subsequent 
taxes,  with  intent  to  purchase  the  lot  at  the  tax-sale. 

If  the  party,  who  calls  for  an  account-book  in  the  possession  of  the  other  party,  exa- 
mines it,  he  makes  it  evidence  for  such  other  party. 

A  purchase  at  a  tax-sale,  and  inclosed  possession  under  it,  give  color  of  title. 

Ejectment  for  lot  No.  17,  in  the  square  No.  634,  in  the  city 
of  Washington.  The  original  declaration  was  upon  the  demise 
of  Charles  Wilkes  only  ;  was  filed  on  the  7ih,  and  was  served  on 
the  30th  of  September,  1836.  Three  other  counts  were,  by  leave 
of  the  Court,  filed  on  the  9lh  of  April,  1839.  One  of  them  was 
on  the  demise  of  John  G.  Ladd  ;  another  on  the  demise  of 
Joseph  B.  Ladd  and  Sarah  Ladd,  residuary  legatees  of  John  G. 
Ladd  ;  and  the  fourth  on  the  demise  of  Joseph  B.  Ladd. 

The  plaintiff  claimed  under  John  G.  Ladd,  who  purchased  the 
lot  at  a  sale  made  under  a  decree  of  this  Court,  upon  the  fore- 
closure of  a  mortgage  made  to  him  by  one  Amariah  Frost,  who 
had  a  good  title  from  the  commissioners  of  the  city  of  Wash- 
ington. 

The  defendant  relied  upon  twenty  years'  adverse  possession, 
under  a  contract  of  sale  by  one  Charles  Glover,  who  purchased 
at  the  tax-sale  on  the  21st  of  December,  1812,  and  obtained  a 
deed  from  the  corporation  in  1815. 

This  cause  was  submitted  to  the  jury  at  April  term,  1839,  after 
several  days'  argument,  but  liiey  could  not  agree,  and  were  dis- 
charged by  consent  of  the  parties ;  and  the  cause  was  continued 
to  the  present  term. 

On  the  trial,  Mr.  Coze,  for  the  defendant,  contended  that  the 
plaintiff"  must  show  Mr.  Ladd  to  have  been  in  possession  within 
twenty  years  before  the  commencement  of  the  suit ;  and  that  the 
title  of  the  lessor  of  the  plaintiff"  must  be  a  subsisting  title  at  the 
time  of  trial.     5  Wheeler,  19,  24 ;  Doe  v.  Fillis,  2  Chitty,  Rep. 
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170;  Johnson  v.  Morris,  2  Halslead,  6;  1  Munford,  454;  Bui. 
N.  P.  106. 

Mr.  Coxe  prayed  the  Court  to  instruct  the  jury,  that  the  plain- 
tiff cannot  recover  on  the  evidence  stated  ;  not  having  shown  a 
possession,  nor  a  right  of  possession,  nor  an  entry,  nor  a  right  of 
entry,  within  twenty  years. 

But  the  Court  (Thruston,  J.,  absent,)  refused  to  give  the 
instruction,  no  adverse  title  or  possession  having  been  shown. 

The  defendant  then  offered  evidence  of  a  conversation,  in 
which  Mr.  Joseph  B.  Ladd,  the  lessor  of  the  plaintiff,  said  he  had 
not  authorized  his  name  to  be  used ;  but  he  did  not  know  but  that 
the  Bank  of  the  United  States,  to  whom  he  had  made  a  deed, 
would  be  authorized  to  use  his  name ;  and  said  further,  that  he 
then,  (at  the  time  of  the  conversation,)  had  no  claim  upon  or  inte- 
rest in,  the  premises. 

Whereupon  Mr.  R.  J.  Brent,  counsel  for  the  defendant,  prayed 
the  Court  to  instruct  the  jury,  that  the  plaintiff*  cannot  recover 
upon  the  demise  of  the  said  Joseph  B.  Ladd,  if  the  title  is  shown 
to  be  out  of  him  at  the  time  of  the  demise. 

But  the  Court  refused  to  give  that  instruction,  being  of  opinion 
that  the  said  oral  declarations  of  the  lessor  of  the  plaintiff,  were 
not  competent  evidence  to  show  the  title  to  be  out  of  him  ;  and  if 
it  were  competent  for  the  defendant  to  show  the  title  to  be  out  of 
the  lessor  of  the  plaintiff  by  parol  declarations,  those  made  by 
the  plaintiff's  lessor,  as  stated,  were  too  vague  to  have  that  effect. 

The  defendant,  having  given  evidence  tending  to  prove  twenty 
years'  adverse  possession  by  himself  and  his  father,  under  whom 
he  claims ; 

Mr.  Bradley,  for  the  plaintiff,  prayed  the  Court  to  instruct  the 
jury,  that  unless  they  should  find  from  the  evidence  that  Mr. 
Elliot,  the  defendant's  father,  originally  entered  into  the  posses- 
sion of  the  said  lot,  claiming  to  hold  the  same  under  color  and 
claim  of  title,  either  in  his  own  right,  or  under  the  said  Charles 
Glover,  (who  had  purchased  the  lot  at  a  tax-sale,  and  contracted 
to  sell  it  to  the  said  W.  Elliot,)  and  exclusive  of  any  other  right ; 
or,  that  being  in  possession  thereof,  without  the  assent  of  John 
G,  Ladd,  the  ancestor  of  the  lessor  of  the  plaintiff,  he  the  said 
W.  Elliot  in  his  lifetime,  more  than  twenty  years  before  the  9th 
of  April,  1839,  (the  day  on  which  the  count  upon  the  new  demise 
under  Joseph  G.  Ladd  was  filed,)  set  up  a  color  and  claim  of 
title  either  in  himself,  or  under  the  said  Charles  Glover,  and 
exclusive  of  any  other  right,  and  that  the  said  possession  con- 
tinued in  himself  and  the  defendant  ever  after;  unless  the  jury 
shall  find  the  said  facts,  the  possession  of  the  said  W.  Elliot  in 
his  lifetime,  and  the  possession  of  the  defendant,  are  to  be  deemed 
VOL.  V.  52 
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and  taken  to  be  consistent  with,  and  in  subordination  to  the  title 
of  the  lessor  of  the  plaintiff,  and  do  not  constitute  a  defence  to 
the  present  action. 

Which  instruction  the  Court  gave ;  and  also,  at  the  prayer  of 
Mr.  Coxe,  the  defendant's  counsel,  instructed  the  jury  that  they 
might  infer  from  the  circumstances  so  in  evidence  before  them, 
that  the  title  claimed  by  Charles  Glover  and,  after  October,  1818, 
by  W.  Elliot  and  the  defendant,  was  adverse  to  the  title  of  the 
said  Ladd,  in  its  inception,  and  during  its  continuance,  and  exclu- 
sive of  the  title  of  any  other  party. 

Mr.  Coxe,  for  the  defendant,  then  prayed  the  Court  to  instruct 
the  jury,  in  effect,  that  if  the  defendant  and  his  father,  under 
whom  he  claims  title,  have  held  possession  of  the  lot  adversely  to 
the  title  of  the  lessor  of  the  plaintiff,  more  than  twenty  years 
before  the  9th  of  April,  1839,  when  the  new  count  was  filed  upon 
the  demise  of  Joseph  G.  Ladd,  the  plaintiff  is  not  entitled  to 
recover  upon  that  count. 

Which  instruction  the  Court  gave  ;  Morsell,  J.,  doubting, 
and  Thruston,  J.,  absent. 

The  defendant,  having  given  evidence  that  the  lot  was  assessed 
in  his  name,  that  he  paid  the  taxes  on  the  lot  for  the  years  1820 
and  1821,  but  that  the  taxes  being'  in  arrear  and  unpaid  for  the 
years  1822  and  1828,  it  was  sold  for  those  taxes,  and  purchased  by 
his  agent,  John  Lessford,  who  received  a  deed  from  the  Mayor 
of  Washington,  and  then  made  a  deed  of  the  lot  to  the  said 
W.  Elliot, 

Mr.  Coxe,  for  the  defendant,  prayed  the  Court  to  instruct  the 
jury  that  if  they  should  believe  that  evidence  in  relation  to  the 
sale  for  taxes,  the  plaintiff  was  not  entitled  to  recover. 

But  the  Court  refused  to  give  the  instruction. 

Mr.  Coxe,  for  the  defendant,  then  prayed  the  Court,  in  effect, 
to  instruct  the  jury,  that  if  W.  Elliot  was  in  possession  of  the  lot, 
claiming  to  hold  the  same  in  his  own  right,  and  adversely  to  any 
other  person ;  and,  with  a  view  to  fortify  and  secure  his  posses- 
sion and  title,  he  omitted  to  pay  the  taxes  for  1822  and  1823 ; 
and  that  the  premises  were  accordingly  sold  in  1825  for  the  said 
taxes,  after  due  notice  and  advertisement,  and  purchased  at  such 
tax-sale  for  his  benefit,  such  purchase  was  lawful,  and  the  defend- 
ant, claiming  under  the  said  W.  Elliot,  is  fully  protected  thereby  ; 
and  the  plaintiff  is  not  entitled  to  recover. 

Which  instruction  the  Court  refused  to  give. 

Mr.  Jones,  for  the  plaintiff,  then  prayed  the  Court  to  instruct 
the  jury,  that  if,  when  the  taxes  were  assessed  and  in  arrear  as 
aforesaid,  and  when  the  lot  was  advertised  and  sold  for  taxes,  as 
aforesaid,  the  said  W.  Elliot  held  the  bare  possession  of  the  said 
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lot,  without  evidence  of  any  bond  fide  title  in  fee,  at  law  or  in 
equity,  to  the  same,  and  that  such  possession  was  either  adverse 
or  tortious,  as  to  the  legal  title  and  estate  of  the  said  John  G. 
Ladd,  or  his  devisee,  the  lessor  of  the  plaintiff;  or  was  subordi- 
nate to  such  title  and  estate,  and  that  the  said  Elliot,  after  having 
paid  the  said  taxes  so  assessed  for  the  years  1821  and  1822,  pur- 
posely and  designedly  suffered  the  said  taxes  to  fall  in  arrear  as 
aforesaid,  to  the  end  of  having  the  said  lot  so  sold  for  such  taxes, 
and  of  procuring  the  same  to  be  bought  in  for  him,  with  the  intent, 
purpose,  and  design  of  clothing  such  his  adverse  and  tortious,  or 
subordinate  possession  with  the  legal  estate,  and  of  defeating  and 
divesting  the  legal  title  and  estate  of  the  said  John  G.  Ladd,  or 
of  his  said  devisee,  then  such  sale  for  taxes,  and  such  convey- 
ances in  execution  of  such  sale  were  inoperative  so  as  to  clothe 
such  bare  possession  of  the  said  Elliot  with  the  legal  estate,  and 
thereby  to  divest  and  defeat  the  legal  title  and  estate  of  the  said 
J.  G.  Ladd,  or  his  said  devisee. 

Which  instruction  the  Court  gave. 

The  Court  decided,  that  if  the  plaintiff  examines  the  account* 
book  called  for  by  him,  in  the  possession  of  the  defendant,  he 
makes  the  book  evidence  for  the  defendant. 

Mr.  Coxe,  for  the  defendant,  further  prayed  the  Court  to 
instruct  the  jury,  in  effect,  that  if  the  said  Glover  purchased  the 
lot  at  a  tax-sale  in  1812,  and  W.  Elliot  entered  into  and  inclosed 
the  same  in  1815,  or  in  the  spring  of  1816,  claiming  the  same 
under  a  contract,  verbal  or  written,  with  the  said  Glover;  and 
the  said  W.  Elliot,  and  the  defendant  claiming  by  conveyance 
from  him,  has  ever  since  held  the  same  under  inclosure,  claiming 
it  as  his  own,  then  the  plaintiff  is  not  entitled  to  recover. 

Verdict  and  judgment  for  the  defendant. 


Henry  Bradlay  and  Wife's  Lessee  v.  Mary  Ann  Conner. 

A  tax-sale  of  part  of  a  lot  in  the  city  of  "Washington  in  December,  1835,  was  held  to 
be  void,  because  the  number  of  the  lot,  of  which  the  premises  in  dispute  were  a 
part,  was  not  mentioned  nor  stated  in  the  advertisement  of  the  sale,  as  required  by 
the  Charter  of  Washington  of  1820,  §  10,  and  the  Act  of  26th  of  May,  1824. 

If  there  be  a  lease  for  years,  with  right  of  reentry  for  non-payment  of  rent,  and  six 
months'  rent  be  in  arrear,  and  no  sufficient  personal  property  on  the  premises  to 
countervail  the  rent  arrear,  the  lessor  may,  under  the  statute  of  4  Geo.  2,  c  28, 
which  is  in  force  in  the  county  of  Washington,  recover  in  ejectment,  as  if  he  had 
made  a  strict  demand  of  the  rent,  and  had  entered. 

But  the  lessor  cannot  recover  while  the  lease  is  in  full  force ;  and  it  is  in  full  force, 
unless  forfeited  by  the  right  of  reentry,  and  the  proceeding  to  serve  a  declaration  in 
ejectment  according  to  the  provisions  of  that  statute ;  six  months'  rent  being  arrear 
and  not  sufficient  goods  on  the  premises  to  countervail  the  rent. 

Ejectment  for  "  a  certain  piece  or  parcel  of  ground  in  the  city 
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of  Washington  and  county  aforesaid,  and  being  part  of  square 
numbered  906  upon  the  plan  of  the  said  city,  beginning  for  the 
said  part  thirty-four  feet  north  from  the  south-west  corner  of  the 
said  square,  at  the  intersection  of  L  street  south,  and  7th  street 
east,  and  running  thence  on  the  line  of  said  7th  street  east,  thirty- 
five  feet  north  ;  thence  east  thirty  feet ;  thence  south  thirty-five 
feet ;  thence  west  thirty  feet  to  the  beginning." 

On  the  trial  of  the  cause,  it  appeared  that  William  Prout, 
being  seized  in  fee  of  the  premises,  on  the  20th  of  February, 
1807,  demised  the  same  to  Joseph  B.  Parsons  for  ninety-nine 
years,  renewable  forever,  at  the  annual  rent  of  035,  clear  of  all 
taxes,  &c.,  with  leave  to  purchase  the  fee-simple  upon  payment 
of  $196.87,  with  a  clause  of  reentry  for  non-payment  of  rent. 
Parsons  entered  under  the  lease  and  continued  in  possession,  pay- 
ing the  rent  and  the  taxes,  until  his  death  in  1813,  leaving  a 
widow  who  remained  in  possession,  and  several  children,  of  whom 
the  defendant  is  one. 

The  widow  continued  in  possession  until  the  death  of  Mr.  Prout 
in  1823,  having  previously  paid  him  $100  on  account  of  the  pur- 
chase of  the  fee-simple.  Some  time  after  his  death  she  aban- 
doned the  possession  of  the  premises  to  the  defendant,  who  took 
possession  thereof,  claiming  to  hold  the  leasehold  estate  with  the 
knowledge  and  consent  of  the  widow  and  the  other  children  of 
Parsons,  and  paying  the  rent  and  taxes.  In  1831,  by  a  partition 
among  the  children  of  Mr.  Prout,  the  premises  were  assigned  to 
Mary  Bradley,  one  of  the  lessors  of  the  plaintiff,  to  whom  the 
defendant  thereafter  paid  the  rent,  but  neglected  to  pay  the  taxes 
to  the  collector,  for  the  years  1831,  1832,  1833,  and  1834, 
amounting  to  $44.13,  and  suffered  the  premises  to  be  sold  for 
that  amount,  and  the  expenses  of  sale  by  the  collector,  to  one 
Allison  Nailor,  who  obtained  a  certificate  of  purchase,  which  he 
assigned  to  the  defendant;  but  the  assignment  was  afterwards 
cancelled,  and  after  the  expiration  of  the  time  for  redemption,  the 
said  Nailor  conveyed  the  premises  to  the  defendant  in  fee-simple, 
who  thenceforth  claimed  to  hold  the  same  as  a  fee-simple  estate 
in  her  own  right,  and  adversely  to  the  lessors  of  the  plaintiff. 

At  the  time  of  the  commencement  of  this  suit,  more  than  six 
months'  rent  was  in  arrear,  and  no  sufficient  goods  were  on  the 
premises  to  countervail  the  rent  arrear. 

In  the  collector's  advertisement  of  the  sale  of  the  property  for 
the  non-payment  of  the  taxes,  it  is  described  thus:  "  To  whom 
assessed.  Parsons,  Joseph  B. ;  heirs  of;  Square  906  ;  part,  and 
imp.  Beginning  thirty-four  feet  from  the  south-west  corner  of 
said  square,  running  thence  north,"  &c.  &c.  as  before  stated. 

The  Court  refused  to  instruct  the  jury,  at  the  prayer  of  the 
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defendant,  that  the  plaintiff  could  not  recover  upon  the  evidence 
given  on  his  part;  and  at  the  prayer  of  the  plaintiff  instructed  the 
jury,  "  that  if  they  should  be  of  opinion  from  the  evidence  afore- 
said, that  the  heirs  of  the  said  Joseph  B.  Parsons,  in  the  said 
advertisement  named,  were  not  at  the  time  of  the  publication  of 
the  said  advertisement,  the  true  and  actual  lawful  owners  ©f  the 
premises  advertised  in  their  name  as  aforesaid;  that  the  said 
Square  No.  906,  had,  before  that  time  been  divided  into  lots,  and 
that  the  number  of  the  lot,  of  which  the  said  premises  were  a 
part,  was  not  mentioned  nor  staled  in  the  said  advertisement,  then 
the  said  tax-sale  of  the  said  premises,  was  void,  and  the  aforesaid 
deed  from  the  Mayor  of  the  city  of  Washington  to  the  said  Addi- 
son Nailor,  furnishes  no  ground  of  defence  in  this  action." 

Mr.  Bradley,  for  the  plaintiff;  Messrs.  Brent  ^  Brent,  for  the 
defendant. 

Verdict  and  judgment  for  the  plaintiff. 


George  Suckley  v.  Henry  C.  Slade. 

A  person  in  Alexandria  county,  D.  C,  is  not  "beyond  §eas,"  within  the  meaning  of 
the  Act  of  Limitations,  in  regard  to  persons  residing  in  Washington  county ;  the 
residence  of  the  defendant  in  Alexandria  county  may,  therefore,  be  added  to  his 
residence  in  Washington  county,  so  as  to  enable  him  to  plead,  in  Washington,  the 
the  Maryland  statute  of  limitations  of  "  twelve  years  standing,"  to  a  bond. 

Debt  on  a  bond  in  the  penalty  of  $9,794,  dated  18th  of  April, 
1820,  conditioned  to  be  void  upon  the  defendant's  paying  to  the 
plaintiff  one  third  of  the  debt  due  by  the  defendant's  father  to  the 
plaintiff  if  he  himself  should  not  pay  the  whole  debt  on  or  before 
the  1st  of  January,  1822. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court,  upon  the  following  stale  of  the  case: 

On  the  trial  of  this  cause  it  was  agreed  that  the  following 
state  of  facts  be  submitted  to  the  Court  as  if  found  by  the  jury  in 
the  shape  of  a  special  verdict. 

The  contract  upon  which  the  suit  is  brought  is  as  set  forth  on 
oyer.  It  was  executed,  at  the  time  it  bears  date,  in  Alexandria 
county,  D.  C.  That  at  said  date,  and  from  that  time  to  the  insti- 
tution of  this  suit,  the  plaintiff  resided  in,  and  was  a  citizen  of,  the 
Slate  and  city  of  New  York.  That  from  the  date  of  said  con- 
tract, and  until  the  year  1824  or  1825,  the  defendant  was  a  resi- 
dent of  Alexandria.  In  1824  or  1825  he  removed  to  Fairfax 
county,  in  Virginia,  where  he  resided  until  1829  or  1830,  when 
he  removed  to  the  county  of  Washington,  where  he  has  since 
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resided.  That  while  the  defendant  so  resided  in  Alexandria  and 
Virginia,  he  was  in  the  habit  of  occasionally  visiting  the  county  of 
Washington  during  each  year.  That  the  plaintiff  was  in  the  habit 
of  visiting  the  District  of  Columbia  once  or  twice  a  year,  spring 
or  fall,  from  1818  to  1824,  on  business,  and  renmaining,  at  each 
visit,  in  said  district  for  several  days,  part  of  which  he  spent  in  the 
county  of  Washington,  and  the  residue  in  the  county  of  Alexan- 
dria. In  particular,  that  in  April  and  September,  1822,  he  so 
came  into  the  said  district,  and  both  of  said  counties,  and  con- 
tinued in  the  said  district  several  consecutive  days,  and  in  Alexan- 
dria from  the  5lh  to  the  9th  of  April,  1822. 

And  if  upon  such  state  of  facts  the  Court  shall  be  of  opinion 
that  the  plaintiff  is  entitled  to  recover,  then  judgment  to  be  entered 
for  the  plaintiff;  and,  if  for  the  defendant,  then  judgment  for  the 
defendant. 

The  question  submitted  was,  whether,  under  the  circumstances 
so  stated,  the  plea  of  the  Act  of  Limitations  of  Maryland,  1715, 
c.  23,  §  6,  "that  the  debt"  was  "above  twelve  years'  standing," 
was  a  good  defence  to  this  action. 

3Ii\  R.  S.  Coxe,  for  the  plaintiff,  contended  that  the  condition 
of  the  bond  was  for  a  continuing  guaranty,  and,  therefore,  the 
statute  of  limitations  did  not  apply  to  the  case  ;  and  that  it  was 
incumbent  on  the  defendant  to  show  that  he  had  resided  in  Wash- 
ington county  the  whole  twelve  years.  That  Alexandria  county, 
being  governed  by  a  different  code  of  laws,  was  to  be  considered 
as  foreign  to  Washington  county.  That  the  defendant,  while 
residing  in  Alexandria  county,  is  to  be  considered  as  "absent  out 
of  this  province,"  (within  the  meaning  and  true  construction  of 
the  Maryland  Act  of  November,  1765,  c.  12,  §  2,)  when  the  cause 
of  action  accrued,  and  that  he  could  not  be  considered  as  present 
in  the  province,  within  the  third  section  of  that  act,  until  he  came 
into  the  county  of  Washington. 

Mr.  R.  J.  Brent,  for  the  defendant,  cited  the  case  of  The 
Bank  of  Alexandria  v.  Dyer,  in  this  Court,  at  March  term,  1838, 
{ante,  403,)  in  which  this  Court  decided  that  Alexandria  county 
was  not  "  beyond  seas,"  within  the  true  construction  of  the  Mary- 
land Act  of  Limitations,  (which  decision  has  been  since  affirmed 
by  the  Supreme  Court,  in  the  same  case,  14  Peters,  141.) 

The  Court  (Morsell,  J.,  contra,)  rendered  judgment  for  the 
defendant,  upon  the  case  stated,  being  of  opinion  that  the  time  of 
the  defendant's  residence  in  Alexandria  may  be  added  to  his  resi- 
dence in  Washington,  so  as  to  give  him  the  benefit  of  the  Mary- 
land statute  of  twelve  years'  limitation. 
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United  States  v.  James  Williams. 

The  President  of  the  United  States  has  authority  to  order  advances  of  money  to  be 
made  by  the  Secretary  of  the  Treasury  to  the  Marshal  of  the  District  of  Columbia ; 
and  such  advances  may  be  presumed  to  have  been  made  under  the  special  direction 
of  the  President ;  and  the  sureties  of  the  marshal  are  liable  therefor. 

The  Marshal  of  the  District  of  Columbia  and  his  sureties  are  liable  to  account  for  all 
common-law  fines  and  forfeitures  received  by  the  marshal,  whether  on  execution  or 
otherwise.  But  he  is  not  liable  upon  his  bond  for  executions  not  returned  ;  nor,  in 
this  action,  for  escape  of  persons  taken  and  in  his  custody  on  ca.  sa.,  for  fines,  &c., 
whether  prayed  in  commitment  in  execution  or  not. 

Debt,  on  the  official  bond  of  Henry  Ashlon,  late  Marshal  of  the 
District  of  Columbia. 

The  breaches  assigned  were,  first,  for  not  accounting  for  the 
sum  of  $6,455.16,  advanced  to  him  as  marshal ;  second,  for  not 
accounting  for  certain  common-law  fines  and  forfeitures  received 
by  him  ;  third,  for  not  executing  certain  writs  oifi.fa.  and  ca.  sa. 
put  into  his  hands  ;  fourth,  that  he  suffered  certain  persons,  taken 
and  in  his  custody  on  ca.  sa.  for  fines,  &c.,  to  escape. 

Mr.  R.  S.  Coxe,  for  the  defendant,  contended  that  by  the  "Act 
concerning  the  disbursement  of  public  money,"  31st  January, 
1823,  c.  9,  (pamphlet,  p.  7,)  all  advances  of  money  are  prohibited, 
except  to  "disbursing  officers  of  the  government,"  "under  the 
special  direction  of  the  President  of  the  United  States;"  and  then 
only  so  much  "as  may  be  necessary  to  the  faithful  and  prompt  dis- 
charge of  their  respective  duties,  and  to  the  fulfilment  of  the  public 
engagements."  That  the  marshal  was  not  such  a  disbursing  offi- 
cer as  is  contemplated  by  the  act.  The  only  money  he  is  to  dis- 
burse is  for  the  expense  of  holding  the  courts,  &c.,  which,  by  the 
Act  of  May  8, 1792,  §  4,  is  to  be  paid  to  the  marshal  at  the  Trea- 
sury, after  having  been  examined  and  certified  by  one  of  the 
judges  of  the  court;  after  which  he  is  to  "pay  over"  the  same 
to  the  persons  entitled  thereto.  That  act  does  not  contemplate 
any  advance  of  money  to  the  marshal.  Besides,  there  is  no  evi- 
dence of  any  special  direction  of  the  President  to  make  this 
advance.  It  was,  therefore,  money  illegally  advanced,  and  the 
sureties  are  not  liable  therefor. 

Mr.  Key,  for  the  United  States,  contra,  admits  that  there  is  no 
paper  in  the  departments  showing  the  order  of  the  President  to 
advance  money  to  the  marshal,  but  the  order  of  a  head  of  a  de- 
partment is  to  be  considered  as  the  order  of  the  President.  It 
was  in  fact  made  by  the  Secretary  of  the  Treasury,  whose  acts 
must  be  presumed  to  be  lawful  until  the  contrary  appears.  The 
marshal  is  clearly  a  disbursing  officer.  It  could  never  be  ex- 
pected that  he  should  himself  advance  all  the  expenses  of  holding 
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the  courts  in  the  district,  and  the  uniform  practice,  ever  since  the 
commencement  of  the  government  has  been  to  advance  money  to 
the  respective  marshals,  to  be  accounted  for  at  the  Treasury. 

The  Court  {nem.  con.)  was  of  opinion  that  the  order  of  the 
Secretary  of  the  Treasury  may  be  presumed  to  be  under  the 
special  direction  of  the  President ;  that  the  advance  was  legally 
made,  and  that  the  sureties  were  liable. 

The  Court,  also  (nem.  con.)  decided  that  the  marshal  and  his 
sureties  were  liable,  on  his  bond,  for  all  common-law  fines  and 
forfeitures  received  by  him,  whether  upon  execution  or  without 
execution.  See  the  Maryland  law  of  1795,  c.  74,  and  the  Act  of 
Congress  of  March  3d,  1801,  [2  Stat,  at  Large,  103.] 

The  Court  also  decided  that  the  marshal  was  not  liable,  upon 
his  bond,  for  writs  of  Ji.  fa.  paid  into  his  hands  against  persons 
who  had  goods,  &c.  sufficient,  &c.  ;  and  writs  of  ca.  sa.  against 
persons  able  to  pay  ;  the  executions  not  having  been  returned. 

The  Court  also  decided,  that  the  defendant  is  not  liable  in  this 
action  for  the  escape  of  persons  taken  and  in  custody  on  ca.  sa. 
for  fines,  &c.,  whether  prayed  in  commitment  in  execution  or  not. 

Verdict  and  judgment  for  the  plaintiff. 

Both  parties  took  bills  of  exception. 


United  States,  for  the    use  of  John    W.  Gody,    v.  Jacob  A. 

Bender. 

In  debt  upon  a  guardian's  bond  taken  by  tbe  Orphans'  Court  of  the  county  of  Wash- 
ington, this  Court  refused  to  permit  the  defendant  to  show  by  testimony  that  no 
land  descended  nor  was  devised  to  the  orphan  in  that  county,  and  that  he  was  not 
entitled  to  a  distributive  sliare  of  the  personal  estate  of  any  intestate,  or  to  a  legacy 
or  bequest  under  a  last  will  and  testament  of  any  person  on  whose  personal  estate 
any  administration  had  been  granted  in  that  county,  and  that  no  friend  of  the  or- 
plian  had  applied  to  the  Orphans'  Court  to  require  the  guardian  to  give  bond ; 
in  order  to  show  that  that  court  had  not  authority  or  jurisdiction  to  take  the  bond. 

A  guardian  here  is  liable  to  account  for  money  of  his  ward  received  in  Maryland  for 
land  sold  in  Maryland. 

If  a  guardian  receive  a  promissory  negotiable  note  in  payment  of  a  debt  due  to  his 
ward,  such  guardian  is  liable  for  the  same  to  his  ward,  although  the  money  has  not 
been  received  by  him. 

Debt  against  the  defendant  as  surety  in  a  bond  given  by  Wal- 
ter Gody,  (the  father  and  natural  guardian  of  John  W.  Gody,) 
by  order  of  the  Orphans'  Court  of  the  county  of  Washington. 

Upon  the  trial,  Mr.  Bradley,  for  the  defendant,  in  order  to 
show  that  the  Orphans'  Court  had  no  jurisdiction  or  authority  to 
require  and  take  the  bond,  offered  evidence  to  prove  that  no  land 
descended  nor  was  devised  to  the  orphan  in  that  county,  and  that 
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he  was  not  entitled  to  a  distributive  share  of  the  personal  estate  of 
any  intestate,  or  to  a  legacy  or  bequest  under  a  last  will  and  tes- 
tament of  any  person  on  whose  personal  estate  any  administration 
had  been  granted  in  that  county ;  and  that  no  friend  of  the  orphan 
had  applied  to  the  Orphans'  Court  to  require  the  guardian  to  give 
bond  for  the  performance  of  his  trust. 

But  the  Court  (Morsell,  J.,  contra,)  refused  to  permit  such 
evidence  to  be  given. 

Mr.  Bradley  then  prayed  the  Court  to  instruct  the  jury,  that  if 
from  the  evidence,  they  should  believe  that  the  money  was  re- 
ceived by  the  said  Walter  Gody,  (the  guardian,)  in  Maryland, 
the  plaintiffs  cannot  recover  in  this  action. 

Which  instruction  the  Court  refused  to  give. 

Mr.  Bradley  further  prayed  the  Court  to  instruct  the  jury,  that 
if  from  the  evidence  they  should  find  "  that  the  money  was  not 
paid  to,  nor  received  by  the  said  Walter  Gody,  his  agent  or  at- 
torney, the  plaintiff  is  not  entitled  to  recover." 

But  the  Court  refused  to  give  the  said  instruction  unless  with 
this  addition  ;  namely,  "  unless  the  jury  should  be  satisfied  by  the 
evidence  that  the  said  note  was  given  by  the  said  Cox  to  the  said 
Walter  Gody,  and  by  him  received  in  satisfaction  of  the  money 
which  the  said  Cox  was  ordered  by  the  Orphans'  Court  of  Charles 
county  in  Maryland,  to  pay  over  to  the  said  Waller  Gody  as 
aforesaid." 

Mr.  Marhury  and  Messrs.  Brent  8f  Bre?ii,  for  the  plaintiffs. 

Mr.  Bradley  and  Mr.  Fendall,  for  the  defendant,  upon  the 
question  whether  the  defendant  was  liable  for  money  received  by 
his  principal  in  Maryland,  cited  United  States,  use  of  Bea/e  v. 
Nicholls,  in  this  Court  at  March  term,  1833,  (4  Cranch,  C.  C. 
290;)  Kraft  v.  Wickey,  4  Gill  &  Johns.  332;  Burch  Sf  Mimdell 
V.  State,  Id.  452  ;  Williams  v.  Storrs,  6  Johns.  Ch.  Rep.  353  ; 
Muir  V.  Wilson,  1  Hopkins's  Cli.  Rep.  512 ;  Minor  v.  Mechanics 
Bank,  1  Peters,  46,  3d  Instruction  ;  Miller  v.  Stewart,  9  Peters, 
608  ;  United  States  v.  Jones,  8  Peters,  418,  419  ;  United  States  v. 
Bradley,  10  Peters,  351;  Story's  Conflict  of  Laws,  414,  415 ; 
Robertson  on  Succession,  76,  345,  346  ;  Act  of  Congress,  24th  of 
June,  1812 ;  Fenwick  v.  Scars,  1  Cr.  259  ;  Genet  v.  Tallmadg-e, 
1  Johns.  Ch.  Rep.  5. 

Mr.  R.  J.  Brent,  contra,  cited  the  cases  in  7  Johns.  Ch.  Rep. 
General  Index,  p.  105. 

Verdict  for  the  plaintiff.  The  defendant  took  bills  of  excep- 
tion, and  writ  of  error,  but  did  not  prosecute  it. 
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United  States  v.  Thomas  N.  Davis. 

If  tlic  rctui'n  to  a  writ  of  habeas  corpus  be  evasive  and  insufficient,  the  party  refusing 
to  produce  the  bodies  of  the  prisoners,  if  present  in  court,  will  be  committed  until 
he  produce  them,  or  be  otherwise  discharged. 

If,  when  produced,  the  prisoners  appear  to  be  held  as  slaves,  and  claim  to  be  free,  and 
file  their  petitions  for  freedom,  the  person  claiming  them  as  slaves  will  be  required 
by  the  Court  to  give  security  for  their  forthcoming  to  prosecute  their  claim  for 
freedom ;  and  if  he  fail  to  give  such  security  the  Court  will  order  them  to  be  taken 
into  custody  of  the  marshal  for  safe  keeping  until  their  trial,  or  the  further  order  of 
the  Court. 

Habeas  corpus  ad  subjiciendum,  (issued  on  the  14th  of  January, 
1840,)  directed  to  Thomas  N.  Davis,  commanding  him  to  have 
before  the  Court,  the  bodies  of  Israel  Brinkley,  Emanuel  Price, 
and  Maria  Course,  persons  of  color,  with  the  cause  of  their 
detention. 

The  return  of  the  writ  by  Davis,  slated  upon  oath,  that  he  pur- 
chased the  three  negroes  publicly,  in  the  bar-room  of  Thomas 
Lloyd's  tavern,  in  the  city  of  Washington,  as  slaves  for  life,  from 
one  Joseph  Woodall,  on  the  31st  December,  1839,  and  took  from 
him  a  bill  of  sale,  warranting  the  title  to  the  negroes,  and  that 
they  were  slaves  for  life ;  which  bill  of  sale  he  produces  as  part  of 
his  return.  That  he  paid  for  them  the  sum  of  $1,200,  which  he 
avers  to  be  a  reasonable  price  for  them.  That  he  had  never  any 
reason  to  doubt  that  they  were  slaves  for  life,  as  they  were  war- 
ranted to  be. 

The  undersigned  avers  that  the  said  individuals  were  removed, 
as  he  believes,  beyond  the  District  of  Columbia,  before  the  service 
of  the  said  writs  of  habeas  corpus,  and  before  the  undersigned 
heard  of  the  existence  of  such  process;  and  that  the  said  indi- 
viduals are  now  beyond  the  control,  and  out  of  the  custody  of  the 
undersigned,  and,  as  he  believes,  beyond  the  District  of  Columbia. 

A  number  of  witnesses  were  sworn  and  examined,  whose  testi- 
mony tended  to  show  that  Davis  had  removed  the  negroes,  because 
he  suspected  they  would  apply  for  a  writ  of  habeas  corpus. 

Mr.  Key,  for  the  prisoners,  contended  that  the  answer  was  in- 
sufficient and  evasive.  It  does  not  deny  that  the  prisoners  are  in 
his  power  ;  or  that  he  is  unable  to  produce  them. 

Mr.  Key,  therefore,  moved  the  court  for  an  attachment  against 
him,  and  cited  The  Kings.  Winton,  5  T.  R.  89.  The  sending 
the  prisoners  away  with  intent  to  avoid  the  expected  process  of 
this  Court,  is  of  itself  an  obstruction  of  justice,  and  a  contempt  of 
court. 

Mr.  Hoban,  contra,  contended,  that  the  return  was  a  sufficient 
excuse  for  not  bringing  in  the  bodies  of  the  prisoners,  and  cited 
Ex  parte  Samuel  Stacy,  10  Johns.  328. 
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The  Court,  (Thruston,  J.  absent,)  after  stating  the  writs  of 
habeas  corpus  and  return,  made  the  following  order : 

"  The  Court,  having  examined  and  considered  the  return  of  the 
said  Thomas  N.  Davis,  to  the  writs  of  habeas  corpus  aforesaid,  and 
having  heard  counsel  thereupon  do  adjudge  the  said  answer  to  be 
evasive  and  insufficient,  and  that  the  said  Davis  is  bound  to  pro- 
duce the  bodies  of  the  said  negroes,  mentioned  in  the  said  writs, 
before  the  Court ;  and  the  said  Davis  being  now  present  in  court, 
and  refusing  to  produce  the  said  negroes,  it  is  therefore,  this  16th 
day  of  January,  1840,  ordered  that  the  said  Davis  be  committed 
to  the  custody  of  the  marshal,  until  he  shall  produce  the  said 
negroes,  or  be  otherwise  discharged  in  due  course  of  law." 

On  the  18th  of  January,  1840,  it  was  further  ordered  by  the 
Court,  that,  "  in  case  the  said  Emanuel  Price  and  Maria  Course 
shall  be  surrendered  by  the  said  Thomas  N.  Davis,  or  by  any 
other  person  for  him,  to  the  marshal,  he  shall  take  the  said  negroes 
into  his  custody,  subject  to  the  further  order  of  the  court,  and  that 
he  then  discharge  the  said  Davis  from  jail. 

The  negro  Israel  Brinkley  had  run  away,  and  had  been  taken 
up  and  lodged  in  jail  in  Baltimore.  On  the  20th  of  January,  1840, 
being  the  last  day  of  the  term,  the  said  Davis  having  brought 
into  court  the  negroes  Emanuel  Price,  and  Maria  Course,  the 
Court  made  the  following  order : 

"  Emanuel  Price  and  Maria  Course  being  in  court,  and  having 
filed  their  petition  for  freedom  against  a  certain  Thomas  N.  Davis, 
to  March  term  next,  and  the  said  Davis  being  present  in  court, 
and  the  court  having  required  the  said  Davis  to  enter  into  recog- 
nizance, in  the  sum  of  $1,000,  that  he  would  not  remove  the  said 
negroes  out  of  the  jurisdiction  of  this  Court,  until  their  right  to 
freedom  shall  be  tried,  and  a  decision  thereon  had,  and  the  said 
Davis  having  refused  to  give  such  recognizance ;  it  is  therefore 
ordered  that  the  said  negroes  be  committed  to  the  marshal  of  this 
district  for  safe-keeping,  until  the  further  order  of  the  Court  in  the 
premises."     See  Maryland  Laws  of  1796,  c.  67,  and  1796,  c.  43, 

These  negroes  afterwards  established  their  right  to  freedom, 
and  were  discharged  ;  their  jail  fees  being  charged  to  the  United 
States,  and  settled  in  the  marshal's  accounts. 


Samuel  H.  Smith  v,  James  L.  Addison. 

John  Addison  having  been  appointed  by  the  Washington  National  Monument  Society, 
collector  of  subscriptions,  in  the  State  of  Kentucky,  gave  bond  to  the  plaintiff, 
treasurer  of  that  society,  'with'the  defendant  and  others,  his  sureties  for  the  faithful 
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execution  of  the  trust,  and  to  account,  &c.  "  for  which  services,"  says  the  condition 
of  the  bond,  "  he  will  be  entitled  to  a  commission  of  10  per  cent."  &c. 
The  society,  afterwards,  without  the  consent  of  his  sureties,  agreed  to  allow  him  an 
additional  commission  of  five  per  cent,  provided  the  amount  collected  should  be 
equal  to,  or  exceed  ten  cents  on  each  white  inhabitant  of  the  State  ;  Held,  that  such 
agreement  for  an  increased  commission  did  not  discharge  the  sureties  in  the  bond; 
that  the  bond  covered  the  collections  of  the  second  year  as  well  as  the  first,  although, 
by  the  condition,  he  was  to  make  his  final  return,  and  close  his  collections  in  one 
year  from  the  date,  unless  the  society  should  extend  the  time  ;  and  that  he  had  no 
right,  under  the  contract,  to  set  off  his  expenses. 

Debt  upon  a  bond  for  $5,000,  given  to  the  plaintiff,  as  treasurer 
of  the  Washington  National  Monument  Society,  by  John  Addi- 
son, and  the  defendant  James  L.  Addison  and  others,  his  sureties, 
with  condition  that  the  said  John  Addison,  who  had  been  ap- 
pointed by  that  society,  collector  of  contributions  in  and  for  the 
Slate  of  Kentucky,  should  use  his  best  endeavor  to  collect  from 
all  the  white  inhabitants  of  that  State,  such  contributions  as  they 
should  be  willing  to  make  for  the  erection  of  a  great  national 
monument  to  the  memory  of  Washington,  at  the  seat  of  the  federal 
government,  &c.  &c.,  and  should  account,  &c.,  and  make  his  final 
return,  and  close  his  collections  in  one  year  from  the  date  of  the 
bond,  unless  the  society  should  extend  the  time  ;  and  in  all  things 
well  and  faithfully  execute  the  trusts  reposed  in  him,  &c.,  "for 
which  services  he  will  be  entitled  to  a  commission  of  ten  per  cent, 
upon  all  moneys  which  he  shall  have  transmitted,  deposited,  or 
paid  over  to  the  treasurer  of  the  said  society." 

The  defendant's  2d  plea  was,  in  substance,  that  after  giving  the 
bond,  it  was  resolved  by  the  society,  and  agreed  to  by  the  plain- 
tiff, that  the  collector  should  be  allowed  15  per  cent,  on  the 
amount  deposited  by  him  to  the  credit  of  the  treasurer  of  the 
society  within  twelve  months  from  the  date  of  the  bond,  provided 
the  sum  so  collected  should  be  equal  to,  or  exceed  ten  cents  on 
each  white  inhabitant  of  the  Slate.  That  the  said  John  Addison, 
the  collector,  agreed  to  the  same,  but  that  the  defendant  had  no 
notice  thereof  and  did  not  consent  thereto ;  and  that  this  agree- 
ment is  different  from  the  condition  of  the  bond,  by  which  he  was 
to  receive  a  commission  of  ten  per  cent. 

To  this  plea  there  was  a  general  demurrer,  and  joinder. 

3Ir.  Win.  M.  Addison,  for  the  defendant,  contended,  that  the 
sureties  were  exonerated  by  this  new  agreement  without  their 
consent.  Although  it  was  intended  for  the  benefit  of  the  collector, 
yet  it  was  injurious  to  the  sureties,  because  the  additional  com- 
missions induced  the  collector  to  continue  in  office,  whereby  he 
received  more  money  than  he  would  otherwise  have  received,  and 
increased  the  responsibility  of  the  sureties.  The  general  rule  is, 
that  any  material  alteration  of  the  contract  exonerates  the  sureties 
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although  beneficial  to  Ihcm.  Miller  v.  Steicart,  9  Wheat.  703 ; 
S.  C,  4  Wash.  C.  C.  26  ;  Rees  v.  Berring-ton,  2  Ves.  Jun.  542  ; 
Walsh  V.  Bailie,  10  Johns.  181,  182  ;  Lndwell  v.  Simon,  2  Gaines's 
Cases  in  Error,  49,  50  ;  Uniled  States  v.  Nichol,  12  Wheat.  510 ; 
Rathbone  v.  Warren,  10  Johns.  586 ;  Co.  Lit.  232 ;  E2)pes  v.  Ran- 
dolph, 2  Call.  125. 

The  new  agreement  was  upon  good  consideration,  the  continu- 
ance of  the  collector  in  office. 

Mr.  Addison,  having  given  notice  of  the  set-ofF,  contended  that 
the  defendant  had  a  right  to  charge  the  society  with  his  travelling 
expenses,  &c.  The  commission  is  only  for  his  personal  services. 
Expenses  of  agency  are  always  to  be  charged  to  the  principal, 
unless  there  be  some  agreement  to  the  contrary.  Greenv.  Winter, 
1  Johns.  Ch.  Rep.  37,  38  ;  Fearns  v.  Young,  10  Ves.  184 ;  Boni- 
ihon  V.  Hockmore,  1  Vern.  316  ;  Dean  v.  Angus,  Bee's  South 
Carolina  Rep.  475. 

Mr.  R.  J.  Brent,  same  side,  contended,  that  the  sureties  were 
not  liable  for  the  collections  of  the  second  year.  There  is  no 
allegation  that  the  society  extended  the  time.  The  new  contract 
turns  the  whole  into  a  parol  contract.  No  action  can  be  main- 
tained upon  the  bond,  even  against  the  principal.  Latimere  v. 
Harsen,  14  Johns.  330 ;  Brown  v.  Goodman,  3  T.  R.592,  note  b. ; 
Heard  v.  Wadham,  1  East,  630  ;  Ousterhout  v.  Day,  9  Johns.  115. 

Mr.  Smith  and  Mr.  Bradley,  contra,  contended  that  the  addi- 
tional five  per  cent,  allowed  by  the  society  was  a  mere  gratuity, 
not  a  contract,  nor  a  variation  of  the  contract,  and  was  without 
consideration.  United  States  v.  Nichol,  12  Wheat.  510  ;  Lemore  v. 
Powell,  12  Wheat.  554  ;    United  States  v.  Tillotson,  1  Payne,  320. 

The  defendant  has  no  right  to  charge  his  personal  expenses  to 
the  society.  The  commission  of  15  per  cent,  was  to  cover  all 
his  expenses.  Besides,  there  is  no  privity  between  the  surely  and 
the  principal  which  will  authorize  the  surety  to  set  off  a  debt  due 
to  his  principal. 

The  Court,  {nem.  con.)  was  of  opinion  that  the  subsequent  allow- 
ance of  the  additional  five  per  cent,  did  not  avoid  the  bond  or 
exonerate  the  sureties ;  that  the  bond  covers  the  collections  made 
in  the  second  year,  as  well  as  the  first ;  and  that  the  defendant 
cannot  set  off  his  expenses. 

The  demurrer  was  withdrawn  by  consent,  and  upon  the  issue 
joined  the  plaintiff  recovered  a  verdict  ;  upon  which  judgment 
was  rendered  for  the  penalty,  to  be  discharged  by  the  payment  of 
$150.83,  with  interest  from  the  1st  of  February,  1837,  and  costs 
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Newton    et   al.    Appellants,  v.    Lewis   Carbery,    Executor   of 
Eloysa  Matlingly,  Appellee. 

The  Court,  in  forminf^  its  opinion  as  to  the  soundness  of  mind  of  a  testator,  will  look 
rather  to  the  facts  upon  -which  the  witnesses  may  have  formed  tlieir  opinions,  than 
to  the  opinions  themselves,  but  will  form  its  opinion  from  the  whole  evidence  con- 
sistiu<;  of  facts  and  opinions. 

The  influence  wliich  will  set  aside  a  will,  must  be  undue  influence.  The  influence  of 
the  general  doctrines  of  the  church,  of  which  the  testator  was  a  member,  is  not  such 
undue  influence ;  nor  can  the  holding  of  such  doctrines  be  adjudged  to  be  such  de- 
lusion as  will  vacate  the  will.  The  Court  has  no  jurisdiction  to  decide  whether  a 
doctrine,  held  by  any  particular  religious  sect,  be  true  or  false.  A  delusion  com- 
mon to  all  the  members  of  a  religious  sect,  will  not  avoid  the  will. 

Upon  an  appeal  from  the  sentence  of  the  Orphans'  Court  sustaining  a  will,  this  Court 
has  no  jurisdiction  to  inquire  into  the  validity  of  any  particular  legacy  bequeathed 
by  the  will. 

Appeal  from  the  sentence  of  the  Orphans'  Court  for  the  county 
of  Washington,  Avhich  overruled  a  caveat,  and  admitted  the  will 
to  probate. 

On  the  12th  of  February,  1839,  the  appellants  filed,  in  the  Or- 
phans' Court,  a  caveat  against  the  will  of  Eloysa  Mattingly,  which 
was,  on  that  day,  offered  for  probate,  by  the  appellee,  Lewis  Car- 
bery, who  is  named  therein  as  sole  executor.  The  will  was  dated 
on  the  17lh  of  December,  1838. 

The  caveat  states  that  the  appellants  are  the  next  of  kin  and 
legal  heirs  and  representatives  of  the  deceased,  and  are  entitled 
to  all  her  estate,  real  and  personal,  and  to  administration  of  her 
personal  estate  ;  and  they  object  to  the  probate  of  the  will ; 

1.  Because  the  supposed  testratrix  was  not  "  of  sound  and  dis- 
posing mind,  and  capable  of  executing  a  valid  deed  or  contract." 

2.  That  she  made  it  under  undue  influence  operating  upon  her 
mind  ;  and  that  it  was  not  her  own  free  will  and  consent. 

3.  That  the  bequests  and  devises  therein  named,  or  many  of 
them,  cannot  be  carried  into  effect,  and  are  null  and  void. 

By  the  will,  the  testratrix  bequeathes  small  legacies,  varying 
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from  five  to  fifty  dollars,  to  eleven  of  her  relations,  including  the 
appellants  ;  she  then  bequeathes  to  the  Rev.  Wm.  JNIcSherry, 
President  of  Georgetown  College,  ^100,  to  be  distribnted  equally 
among  the  clergy  of  the  said  college  for  the  purpose  of  having 
masses  ofiered  up  for  the  repose  of  her  soul.  She  then  makes  the 
following  bequests,  namely  : 

Her  sideboard  to  the  Rev.  Mr.  Lucas,  pastor  of  Trinity 
Church,  for  the  use  of  the  said  church.  To  the  pastor  of  the  Ca- 
tholic Church  at  Newtown  in  St.  Mary's  county,  ten  dollars,  one 
half  to  go  to  the  poor  of  that  congregation  and  the  other  for 
masses  for  her  soul.  She  then  gives  ten  dollars  each,  to  the 
archbishop  of  Baltimore  ;  bishop  Fenwick  of  Boston  ;  to  ihe  pas- 
tors of  Trinity  Church  in  Georgetown,  (where  she  resided  and 
died  ;)  to  the  Rev.  S.  L.  Dubuisson,  and  eighteen  other  priests 
and  societies,  &c. 

On  the  15th  of  February,  1839,  the  appellee  appeared  and  de- 
nied the  allegations  of  the  caveat,  and  asserted  the  validity  of  the 
will ;  to  which  the  appellant  replied,  affirming  their  allegations, 
and  joining  issue  upon  the  facts,  and  praying  the  Orphans'  Court 
to  decide  the  same  ;  whereupon,  the  Court  proceeded  to  take  the 
depositions  of  the  witnesses  ;  and  thereupon  sustained  the  will, 
and  admitted  it  to  probate  ;  from  which  sentence  the  caveators 
appealed  to  this  Court. 

3Ir.  W.  L,  Brent,  for  the  appellants,  cited  the  testamentary 
law  of  Maryland  of  1798,  c.  101,  ch.  1,  §  3;  the  book  called 
"  Principles  of  the  Roman  Catholic  Religion,"  pp.  43,  44,  184 ; 
Dorsey's  Testamentary  Law,  45,  note,  and  p.  142;  Davis  v.  Calvert, 
5  Gill  &  Johns.  269  ;  Huguenin  v.  Basely,  14  Ves.  287,  288  ;  Hale 
V.  Hills,  8  Conn.  Rep.  89 ;  6  "Wheeler,  526,  527  ;  Norton  v. 
Benny,  2  Eden,  Rep.  286 ;  Bidgeway  v.  Danvin,  8  Ves.  66,  67, 
68;  Ex  parte  Cranmer,  12  Ves.  450,  451,  452;  James  Barkefs 
case,  2  Johns.  Ch.  Rep.  232  ;  Mary  Morris's  Will,  3  Mad.  R.  192  ; 
2  Bl.  Com.  497,  Chitty's  note  ;  3  Stark.  Ev.  1702,  note  1  &  708; 
Swinburne,  part  II.  §  V. ;  Clark  v.  Fisher,  1  Paige,  171 ;  2  Har- 
rison's Dig.  p.  587 ;  the  book  called  "  True  Piety,"  179,  181, 
«§,  12 ;  182,  §  6 ;  §  8,  p.  184,  Art.  5  ;  186,  §  10. 

Mr.  Bradley,  contra,  cited  Harrison's  case,  2  Filletnore,  5  Eccl. 
Rep.  291,  292,  294,  320,  326,  329,  340  ;  Hester  Morris's  Will, 
5  Eccl.  Rep.  211,  223  ;  Sinickson's  Will,  3  Wash.  C.  C.  Rep. 
580,  585,  588  ;  Stevens  v.  Vancleve,  4  Wash.  C.  C.  Rep.  262, 267  ; 

also  a  Sermon,  by in  London,   that  the  priests   have  no 

power  to  relieve  from  purgatory ;  Prin.  Rom.  Cath.  Religion, 
284,  Art.  5  ;  184,  Art.  2,  5  ;  Dorsey  on  Test.  Law,  46  ;  Cramj)- 
ion's  case. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court. 


628  WASHINGTON. 


Newton  v.  Carbery. 


1.  Upon  the  first  point,  the  soundness  of  mind  of  the  testa- 
trix ;  the  opinions  of  the  witnesses  differed  very  much,  according 
to  the  side  on  which  they  were  produced.  But  there  is  nothing 
strange  in  this.  In  forming  opinions,  the  mind  is  insensibly  biased 
by  its  passions  and  prejudices,  its  interests  and  its  associations. 
The  influence  of  the  interest  of  a  friend,  or  of  the  society  of  which 
the  witness  is  a  member,  are  almost  as  strong  as  original  self-in- 
terest ;  and  it  is  more  insidious,  because  we  are  not  so  careful  to 
guard  against  it,  inasmuch  as  it  bears  the  semblance  of  a  virtue. 
An  opinion,  also,  has  less  weight  than  a  fact,  as  it  can  seldom  be 
the  subject  of  a  prosecution  for  perjury.  In  forming  an  ultimate 
opinion,  therefore,  upon  the  question  of  soundness  of  mind  of  the 
teslratrix,  ihe  Court  must  look  rather  to  the  facts  upon  which  the 
various  opinions  of  the  witnesses  are  formed,  than  to  the  opinions 
themselves.  The  fact  that  the  witness  formed  the  opinion  from 
the  facts  stated,  is  itself  a  fact  proper  for  the  consideration 
of  the  Court,  as  evincing  the  sincerity  of  the  opinion  ;  but  the 
Court  must  form  its  opinion  from  the  whole  evidence,  consisting 
of  facts  and  opinions. 

The  testimony  is  voluminous,  and  more  contradictory  as  to 
opinions  than  as  to  facts. 

It  appears  from  the  evidence,  that  the  teslratrix  was  old,  and  sin- 
gular in  her  manners  and  dress  ;  penurious  and  miserly  ;  and  a  re- 
ligious devotee  of  the  Roman  Catholic  Church  ;  that  she  had  always 
managed  her  own  affairs,  and  particularly  her  money  matters 
herself,  with  much  worldly  prudence ;  lending  her  money  and 
receiving  the  interest  with  great  punctuality,  until  three  or  four 
days  before  making  her  will,  when  she  gave  a  power  of  attorney 
to  Mr.  Carbery  to  transact  her  business,  and  afterwards  appointed 
him  her  executor.  That  she  was  eighty-seven  years  old,  and  her 
mind,  perhaps,  in  some  degree  enfeebled  by  age,  and  by  her 
disease,  which  was  dropsy  in  the  chest;  a  disease  not  directly 
affecting  the  intellect.  That  she  had,  ten  years  before,  made  a 
will  containing  a  similar  disposition  of  her  estate,  and  bequeath- 
ing the  residue  to  charitable  purposes,  after  the  payment  of  small 
legacies  to  her  relatives,  and  to  certain  priests.  That  she  had 
made  an  intermediate  will,  in  which  Mr.  Clarke  was  named  exe- 
cutor, and  by  which  she  gave  similar  small  legacies  to  her  relatives 
and  to  the  priests,  but  omitted  to  dispose  of  the  residue,  >vhich 
was  the  principal  part  of  her  estate.  It  was  this  will  which  she 
desired  to  alter,  and  which  she  revoked  by  the  present  will. 

The  principal  facts  relied  upon  to  prove  her  insanity  are  ;  first, 
that  she  was  very  old  ;  second,  had  many  peculiarities,  and  was 
very  singular  in  her  manners  and  appearance  ;  third,  that  her 
mind  seemed  to  dwell  upon  her  riches,  and  money  affairs,  and 
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she  often  spoke  of  them  ;  fourth,  that  she  was  a  woman  of  strong 
passions  and  prejudices;  fifth,  that  she  changed  he  mind  often  in 
respect  to  her  will ;  sixth,  that  she  was  penurious,  and  refused  to 
buy  medicine  for  a  colored  child,  whose  mother  she  had  hired  out ; 
seventh,  that  she  was  very  suspicious  of  her  servants,  and  some  of 
her  relatives  ;  eighth,  that  she  did  not  take  her  medicine  regularly, 
sometimes  taking  it  too  often,  sometimes  not  often  enough,  and 
sometimes  not  at  all ;  ninth,  that  she  was  quarrelsome  about  tri- 
fles ;  tenth,  that  she  often  denied  herself  the  necessaries  of  life, 
and  wore  very  mean  and  sordid  clothes,  (although  she  had  pro- 
perty enough,)  and  said  she  was  afraid  she  would  come  to  want ; 
eleventh,  that  she  did  not  buy  sufficient  provisions  for  her  ser- 
vants ;  twelfth,  that  she  said  that  in  the  preceding  summer,  she 
buried  eight  hundred  or  one  thousand  dollars  of  bank-notes  in  the 
earth,  which  got  so  wet  that  "it  took  two  or  three  days  to  spread 
it  over  her  bed  and  dry  it." 

The  testimony,  on  both  sides,  clearly  shows  that  the  testatrix 
was  extremely  penurious  and  miserly  ;  that  her  ruling  passion  was 
the  acquisition  of  wealth ;  and  it  is  very  apparent  that  the  pecu- 
liarities in  her  manners,  appearance,  and  dress,  her  denial  of  the 
necessaries  of  life  for  herself  and  her  servants  ;  her  suspicious  and 
quarrelsome  disposition,  may  all  be  traced  to  that  source,  and 
are  evidence  of  that  ruling  passion  only ;  not  of  mental  insanity. 

The  story  of  her  having  buried  bank-notes  in  the  earth,  if  true, 
may,  perhaps,  be  accounted  for  by  the  same  ruling  passion  ;  but 
the  absurdity  of  the  act  which  would  make  it  evidence  of  insanity, 
discredits  the  fact  itself.  It  is  not  probable  that  she  did  the  act ; 
or,  if  she  did,  it  might  have  been  upon  some  sudden  alarm,  or 
fear,  and  as  a  temporary  expedient.  The  witness,  who  relates 
her  conversation  upon  that  subject,  does  not  state  what  reason 
she  gave,  if  any,  for  an  act  of  such  apparent  folly.  The  fact  is 
not  corroborated  by  any  other  evidence  ;  and  the  fact  stated  as 
part  of  the  story,  that  "  it  took  two  or  three  days  to  spread  it  over 
her  bed  and  dry  it,"  seems  quite  as  improbable  as  the  fact  of 
burying  it  in  the  garden. 

The  fact  that  she  altered  her  will  several  times,  is  not,  of  itself, 
evidence  of  insanity  ;  on  the  contrary,  the  consistency  of  the  seve- 
ral wills  with  each  other,  as  to  the  general  plan  of  disposition  of 
her  property,  shows  that  the  subject  occupied  much  of  her 
thoughts  for  many  years,  and  that  her  mind  was  in  a  sound,  dis- 
posing state.  The  will  next  preceding  the  last  was  imperfect, 
and  would  have  left  her  intestate  as  to  the  bulk  of  her  estate. 
That  she  wished  to  change  it,  is,  therefore,  no  evidence  of  intel- 
lectual insanity. 
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But  it  is  said  that  she  was  a  woman  of  strong  passions  and  pre- 
judices, and,  therefore,  she  was  not  competent  to  make  a  valid 
disposition  of  her  estate.  It  is  true  that  our  passions  and  preju- 
dices are  apt  to  warp  our  judgment ;  but  thpy  enter  into  our  daily 
transactions,  more  or  less,  and  mingle  with  our  motives  ;  and  it  is 
impossible  to  draw  the  line  beyond  which  they  produce  mental 
insanity.  The  existence  of  such  passions  and  prejudices  is  not,  of 
itself,  evidence  of  such  insanity. 

These  observations,  we  think,  apply  to  all  the  facts  which  the 
witnesses  against  the  will  have  adduced  as  the  foundation  of  their 
opinions ;  and,  without  resorting  to  the  opposite  testimony,  we 
think  the  facts  not  sufficient  to  justify  the  opinion  expressed. 
They  do  not,  in  our  judgment,  show  a  primd  facie  case  of  testa- 
mentary incapacity  ;  but,  if  they  did,  they  are  greatly  outweighed 
by  the  facts  stated  by  the  witnesses  in  favor  of  the  will,  showing 
that  she  had,  ten  years  before,  made  a  will  containing  a  similar 
disposition  of  the  principal  part  of  her  estate;  that  she  had  con- 
tinued to  manage  her  aifairs  with  prudence  and  great  economy  ; 
that  she  had  lent  out  her  money,  demanded  and  received  the  inte- 
rest with  punctuality  ;  taken  the  securities  ;  hired  out  her  own 
servants,  and  received  their  wages  ;  and  provided  for  the  wants 
of  her  family  ;  and  that  in  these  transactions  she  evinced  great 
aculeness  of  mind  ;  that  this  state  of  mind  continued  quite  up  to 
the  17ih  of  December,  the  date  of  thp  will ;  and  that  when  she 
executed  it  she  declared,  in  the  presence  of  the  subscribing  wit- 
nesses, that  she  had  read  every  word  of  it,  and  that  it  was  just  as 
she  wished. 

If  the  case  were  to  be  decided  by  the  opinions  of  the  witnesses, 
we  think  those  in  favor  of  the  will  greatly  preponderate  ;  without 
considering  that  of  Mr.  Lucas,  of  whose  legal  competency  we 
doubt,  notwithstanding  the  instrument  of  writing  executed  by  him 
as  a  renunciation  or  release  of  his  interest  under  the  will. 

We  are,  therefore,  of  opinion,  that  at  the  time  of  making  this 
will,  the  testatrix  was  of  sound  and  disposing  mind,  and  capable 
of  executing  a  valid  deed  or  contract. 

2.  The  second  objection  to  the  will  is,  that  it  was  made  by  the 
testratrix  under  undue  influence  operating  upon  her  mind  ;  and 
under  mental  delusion. 

There  is  no  evidence  in  this  cause,  of  any  influence  whatever, 
exercised  over  the  testatrix,  by  any  person,  in  relation  to  this  will, 
other  than  the  influence  of  the  general  doctrines  of  the  church  of 
of  which  she  Avas  a  member,  as  they  were  inculcated  by  the 
priests. 

It  was  contended  that  the  testatrix  bequeathed  the  greater  part 
of  her  estate  to  the  church,  and  the  orphan  asylum  connected 
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M'ilh  the  church,  under  a  belief  that  by  thus  giving  her  property 
she  would  be  enlitled  to  the  prayers  of  the  church,  which  would 
relieve  her  from  the  pains  of  purgatory.  That  this  was  not  an 
article  of  faith  of  the  church,  but  a  doctrine  inculcated  by  the 
priests,  and  founded  upon  the  following  clause  of  the  prayers  for 
the  church,  (in  p.  44  of  the  book  called  "  True  Piety) :  "Finally, 
we  pray  thee,  O  Lord  of  mercy,  to  remember  the  souls  of  thy  ser- 
vants departed,  who  are  gone  before  us,  with  the  sign  of  faith, 
and  repose  in  the  sleep  of  peace  ;  the  souls  of  our  parents,  rela- 
tions, and  friends ;  of  those,  who,  when  living,  were  members  of 
this  congregation  ;  and  particularly  of  such  as  are  lately  deceased  ; 
of  all  benefactors,  who,  by  their  donations,  or  legacies  to  this 
church,  witnessed  their  zeal  for  the  decency  of  divine  worship, 
and  proved  their  claim  to  our  grateful  and  charitable  remem- 
brance." That  this  "  grateful  and  charitable  remembrance,"  as 
explained  by  the  priests,  consists  of  prayers  and  masses  of  the 
church  for  the  repose  of  the  souls  of  the  departed ;  and  that  these 
prayers  and  masses  will  relieve  or  mitigate  the  pains  of  purgatory. 
That  it  is  true,  as  stated  in  the  book  above  quoted,  (in  p.  185,  §  5,) 
"that  Catholics"  of  the  Roman  Church,  "hold  that  such  souls,  so 
detained  in  purgatory,  being  the  living  members  of  Jesus  Christ, 
are  relieved  by  the  prayers  and  suffrages  of  their  fellow  members 
here  on  earth ;  but  where  this  place  is,  or  of  what  nature  or  qua- 
lity the  pains  are,  how  long  souls  may  be  there  detained,  in 
what  manner  the  suffrages,  made  in  their  behalf,  are  applied; 
whether  by  satisfaction,  or  intercession,  &c.,  are  questions  which 
do  not  appertain  to  faith."  That  it  is  no  article  of  faith,  that  in- 
dulgences can  be  purchased;  nor  that  the  prayers  of  the  church 
will  relieve  a  soul  from  purgatory ;  and  that  she  was,  therefore, 
under  a  delusion. 

There  is  no  evidence  that  the  priests  taught  the  testatrix  any 
other  doctrine,  upon  this  subject,  than  that  which  is  stated  in  the 
book  above  cited,  as  the  general  doctrine  of  the  church. 

Whether  that  doctrine  be  true  or  false,  this  Court  has  no  juris- 
diction to  decide.  If  it  was  a  delusion,  it  was  a  delusion  common 
to  all  the  members  of  that  Church,  and  would  equally  avoid  the 
will  of  every  Roman  Catholic  who  should  bequeathe,  or  had 
bequeathed,  a  legacy  for  masses  for  the  repose  of  his  soul. 

This  Court,  therefore,  cannot  say  that  the  will  was  made  under 
undue  influence  or  delusion. 

The  third  ground  of  caveat,  stated  in  the  record,  is,  that  the 
bequests  and  devises,  in  the  will  mentioned,  or  many  of  them, 
cannot  be  carried  into  effect,  and  are  null  and  void. 

This  objection  involved  questions,  of  which  the  Orphans'  Court 
had  no  jurisdiction,  and  which  this  Court  cannot  decide,  upon  this 
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appeal,  which  is  only  as  to  the  vaUdity  of  the  will  as  an  instru- 
ment. 

The  sentence  of  the  Orphans'  Court,  that  the  will  be  admitted 
to  probate,  is  affirmed  with  costs  ;  Thruston,  J. ,  absent. 


Newton  et  al.^  next  of  kin  and  Heirs  of  Eloyea  Mattingly,  v. 
Lewis  Carbery,  Executor  of  Eloysa  Mattingly. 

A  legacy  to,  or  for  the  use  or  support,  of  a  minister  of  the  gospel  as  such;  or  to,  or 
for  the  use  or  support  of  a  religious  sect,  order,  or  denomination,  is  void,  by  the  Bill 
of  nights  of  Maryland. 

A  devise  to  go  in  aid  of  a  new  Catholic  church,  then  building  in  Georgetown,  is  void 
for  uncertainty,  as  well  as  by  the  bill  of  rights. 

A  charter  granted  to  certain  persons  therein  named,  is  to  be  presumed,  prima  facie,  to 
have  been  granted  at  their  instance,  and  to  have  been  accepted  by  them  ;  but  such 
presumption  is  rebutted  by  evidence  that  no  proceedings  were  ever  had  under  the 
charter,  although  seven  years  had  elapsed  since  its  date. 

This  was  a  bill  in  equity  to  set  aside  certain  legacies  in  the 
will  of  Mrs.  Mattingly,  and  for  a  distribution  thereof  among  her 
next  of  kin. 

The  defendant  demurred  to  the  bill  as  tp  all  the  legacies  therein 
sought  to  be  vacated,  except  the  legacy  of  one  half  of  the  residue 
to  *'  the  Georgetown  Free  School  and  Orphan  Asylum  ;  "  as  to 
which  he  answered,  affirming  the  existence  of  the  school  as  a  cor- 
porate body. 

This  demurrer  and  answer  were  admitted  to  be  filed  for  the 
purpose  of  taking  the  opinion  of  the  Court,  as  to  the  validity  ot 
the  legacies  to  the  priests,  &c.,  with  leave  to  amend  the  bill  and 
answer,  &c. 

The  testatrix,  after  bequeathing  sundry  small  legacies  to  her 
next  of  kin  and  heirs  at  law,  says : 

1.  I  will  that  my  executor  pay  to  the  Rev.  William  McSherry, 
President  of  Georgetown  College,  one  hundred  dollars,  to  be  dis- 
tributed equally  among  the  clergy  of  the  said  college,  for  the  pur- 
pose of  having  masses  offered  up  for  the  repose  of  my  soul. 

2.  I  will  that  my  sideboard  be  given  to  the  Rev.  Mr.  Lucas, 
pastor  of  Trinity  Church,  for  the  use  of  said  church. 

3.  I  will  to  the  pastor  of  the  Catholic  Church  at  Newton,  in  St. 
Mary's  county,  ten  dollars  ;  one  half  to  go  to  the  poor  of  that  con- 
gregation, and  the  other  for  masses  for  me. 

4.  I  will  that  my  executor  pay  to  the  Archbishop  of  Baltimore, 
ten  dollars. 

5.  To  Bishop  Benjamin  Fenwick,  of  Boston,  ten  dollars. 
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6.  To  the  two  pastors  of  Trinity  Church,  of  this  place,  ten 
dollars  each. 

7.  To  the  Rev.  S.  L.  Dubuisson,  ten  dollars. 

8.  To  the  Rev.  William  Matthews,  ten  dollars. 

9.  To  the  Rev.  Mr.  Donelson,  of  the  city  of  Washington,  ten 
dollars,  to  go  in  aid  of  the  new  Catholic  church,  now  building  in 
said  city. 

10.  To  the  Rev.  John  McElroy,  ten  dollars. 

11.  To  the  Rev.  Mr.  Detheux,  of  Missouri,  ten  dollars. 

12.  To  the  Rev.  Joseph  Carbery,  of  St.  Mary's  county,  ten 
dollars. 

13.  To  the  Rev.  Mr.  Mudd,  ten  dollars. 

14.  To  the  Rev.  Mr.  N.  Coombs,  ten  dollars. 

15.  To  the  Sisters  of  Visitation  of  Georgetown,  District  of 
Columbia,  ten  dollars. 

16.  To  the  Carmelite  Nuns  of  Baltimore,  ten  dollars. 

17.  To  the  Catholic  Bishop  of  Ohio,  ten  dollars. 

18.  To  the  convent  of  Dominicans,  in  Bardstown,  Kentucky, 
ten  dollars. 

19.  To  the  pastors  of  Trinity  Church,  in  this  place,  for  the  use 
of  the  poor  of  that  congregation,  ten  dollars. 

20.  To  the  Sisters  of  Charity,  of  St.  Vincent's  Asylum,  in 
Washington  city,  ten  dollars. 

21.  To  the  pastor  of  St.  Joseph's  church,  St.  Mary's  county, 
twenty  dollars  ;  one  half  for  the  poor  of  that  congregation,  and 
the  other  half  for  the  use  of  that  church. 

22.  To  the  pastor  of  St.  Aloysius'  Church,  of  said  county, 
twenty  dollars  ;  one  half  for  the  use  of  the  poor  of  that  congrega- 
tion, the  other  half  for  the  use  of  that  church. 

23.  I  will  to  the  pastor  of  St.  Joseph's  Church  aforesaid,  and  to 
his  successors,  the  vestments,  chalice,  and  mass-book,  which  I  own 
in  that  county,  for  the  use  of  that  church. 

24.  I  will  and  bequeathe  that  my  negro  woman  Matilda  Gordon, 
and  her  child  Mary  Ann  Elizabeth,  shall  be  free  at  my  death. 

25.  And  finally,  I  will  and  bequeathe,  that  after  all  the  aforenam- 
ed legacies  and  bequests  shall  have  been  paid,  and  all  necessary  ex- 
penses in  settling  up  my  estate,  including  commission  and  all  other 
legal  charges,  the  remainder  of  my  estate  shall  be  applied  as  fol- 
lows, to  the  two  following  objects,  to  wit:  one  half  of  said  remain- 
ing part,  to  go  in  aid  of  the  erection  of  a  new  Catholic  church  in 
Georgetown  ;  the  amount  for  that  object  to  be  put  out  at  interest, 
or  laid  out  in  some  safe  stock  bearing  interest,  as  my  executor 
shall  think  best,  until  said  church  shall  have  been  begun  ;  the 
other  half  to  go  as  an  endowment,  in  aid  of  the  Georgetown  Free 
School  and  Orphan  Asylum,  heretofore  kept  near  Trinity  Church, 
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which,  for  want  of  funds,  has,  for  a  lime  past,  laid  in  a  slate  of 
inaclivity.  Il  is  my  desire,  that  Ihe  said  school,  having  a  charier 
conferring  many  benefits  and  rights,  as  it  has,  shall  be  continued 
and  encouraged,  and  that  its  influence  and  effects  in  doing  good 
by  the  educating  of  poor  children,  and  doing  all  other  things  as 
was  intended  by  its  charter,  should  be  done,  shall  be  placed  upon 
a  permanent  footing,  and  be  a  blessing,  as  il  should  be,  lo  the 
children  admitted  into  it,  a  comfort  lo  their  parents,  and  an 
honor  ;  and  a  means  of  sanctifying  grace  lo  Ihose  who  may  con- 
duct it. 

Il  is  my  desire  and  will  ihal  the  house  and  lol  I  now  occupy 
may  be  either  sold  or  kept,  as  my  executor  may  think  best,  as  it 
will  fall,  probably,  within  the  distribution  lo  be  applied  lo  the  last 
two  objects  named  in  my  will ;  namely,  the  building  a  new  church 
in  Georgetown,  and  the  Georgetown  Free  School  and  Orphan 
Asylum. 

The  cause  was  argued  by  Mr.  W.  L.  Brent  and  Mr.  Marburp, 
for  the  plaintiffs,  and  by  Mr.  Bradley,  for  the  defendant. 

The  counsel  for  the  plaintiffs  cited  the  Bill  of  Rights  of  Mary- 
land, §  34  ;  the  Act  of  Congress  of  March  2,  1833,  incorporating 
"the  Georgetown  Free  School  and  Orphan  Asylum;"  Dashield 
V.  Attorney-General,  5  H.  &  J.  392;  and  Durgee  v.  Barnes,  in 
this  Court,  at  December  term,  1827. 

The  counsel  for  the  defendant  cited  1  Kent,  286,  312. 

Cranch,  C.  J.,  delivered  the  opinion  of  the  Court,  (Thruston, 
J.,  dissenting.) 

By  the  "Declaration  of  Rights,"  prefixed  lo  the  Constitution  of 
Maryland,  and  which  was  a  part  of  the  laws  of  that  State  on  ihe 
27th  of  February,  1801,  when  they  were  adopted  and  continued 
in  force  in  this  county,  by  the  Act  of  Congress  of  that  date,  it  is 
declared  in  section  thirty-four  : 

"  That  every  gift,  sale,  or  devise  of  lands,  to  any  minister,  pub- 
lic teacher,  or  preacher  of  the  gospel,  as  such  ;  or  to  any  religious 
sect,  order,  or  denomination  ;  or  lo,  or  for  the  support,  use,  or  bene- 
fit of,  or  in  trust  for,  any  minister,  public  teacher,  or  preacher  of 
the  gospel,  as  such  ;  or  any  religious  sect,  order,  or  denomina- 
tion ;  and  every  gift  or  sale  of  goods  or  chattels  to  go  in  suc- 
cession, or  lo  take  place  after  the  death  of  the  seller  or  donor, 
to  or  for  such  support,  use,  or  benefit ;  and  also  every  devise  of 
goods  or  chattels  to  or  for  the  support,  use,  or  benefit  of  any 
minister,  public  teacher,  or  preacher  of  the  gospel,  as  such  ;  or 
any  religious  sect,  order,  or  denomination,  without  the  leave  of 
the  legislature,  shall  be  void  ;  except  always  any  sale,  gift,  lease, 
or  devise,  of  any  quantity  of  land,  not  exceeding  two  acres,  for  a 
church,  meeting,  or  other  house  of  worship,  and  for  a  burying- 


MARCH  TERM,  1840.  635 

Newton  v.  Carbery. 

ground,  which  shall  be  improved,  enjoyed,  or  used  only  for  such 
purpose  ;  or  such  sale,  gift,  lease,  or  devise,  shall  be  void." 

Under  this  Declaration  of  Rights,  it  is  admitted,  in  argument, 
that  the  legacies  numbered  2,  3,  4,  6,  9,  17,  19,  21,  22,  and  23, 
are  void,  as  being  made  either  to  some  minister  of  the  gospel,  as 
such,  or  to,  or  for  the  use  or  benefit  of  some  religious  sect,  order, 
or  denomination,  without  the  leave  of  the  legislature.  The  legis- 
lature, however,  is  presumed  to  give  leave  to  the  donor  to  make 
the  gift,  when  it  permits  the  donee  to  accept  and  hold  it. 

The  Sisters  of  the  Visitation  of  Georgetown,  and  the  Sisters  of 
Charity  of  St.  Vincent's  Asylum,  in  Washington,  it  is  understood, 
have  been  incorporated,  with  powers  to  take  and  hold  property 
by  devise  or  bequest.  The  legacies,  therefore,  Nos.  15  and  20, 
are  not  within  the  prohibition  of  the  Declaration  of  Rights. 

"We  have  no  evidence  that  the  Carmelite  Nuns  of  Baltimore,  or 
the  Convent  of  Dominicans  in  Bardstown,  in  Kentucky,  have  been 
incorporated  with  like  powers.  The  legacies,  therefore,  Nos.  16 
and  18,  must  be  considered  as  within  that  prohibition,  and,  there- 
fore, void. 

The  legacies  Nos.  5,  7,  8,  10,  11,  12,  13,  and  14,  being  be 
queathed  to  the  several  legatees  personally  by  name,  and  not  to 
them  as  ministers,  are  not  within  the  prohibition  of  the  Declara- 
tion of  Rights,  and  are  valid.  One  of  the  remaining  disputed 
legacies  is  No.  1,  of  one  hundred  dollars  to  the  Rev.  William 
McSherry,  President  of  Georgetown  College,  to  be  distributed 
equally  among  the  clergy  of  said  college,  for  the  purpose  of  hav- 
ing masses  offered  up  for  the  repose  of  the  soul  of  the  testatrix. 
This  is  substantially  a  bequest  to  "the  clergymen  of  the  college," 
not  by  name,  but  as  clergymen  ;  for  it  was  only  in  that  character 
that  they  could  offer  up  the  sacrifice  upon  the  altar,  which  the 
mass  is  supposed  to  be. 

Another  of  the  remaining  disputed  legacies  is,  of  one  half  of  the 
residue  of  the  estate  "to  go  in  aid  of  a  new  Catholic  church  in 
Georgetown." 

This  legacy  is  disputed  upon  two  grounds  :  1.  Because  it  is 
prohibited  by  the  Declaration  of  Rights  ;  and  2.  Because  it  is  un- 
certain who  is  to  claim  it. 

We  think  it  void  upon  one  of  those  grounds,  if  not  upon  both. 
It  was  intended  for  the  use  of  a  religious  sect,  order,  or  denomi- 
nation ;  and  if  the  legatee  were  sufficiently  described,  it  would 
still  be  void  under  the  Declaration  of  Rights.  But  the  legatee  is 
not  sufficiently  certain,  and  therefore,  also,  it  is  void. 

The  remaining  disputed  legacy  is,  that  the  other  half  of  the 
residue  of  the  estate  is  "to  go  as  an  endowment  in  aid  of  the 
Georgetown  Free  School  and  Orphan  Asylum,"  which  \vas  incor 
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porated  by  the  Act  of  Congress  of  the  2d  of  March,  1833,  c.  87, 
[6  Stat,  at  Large,  538,]  whereby  the  corporation  is  authorized 
to  purchase,  take,  and  receive,  any  lands,  or  other  properly, 
which  should  thereafter  be  given,  granted,  sold,  bequeathed,  or 
devised  to  them,  within  a  certain  limit.  The  corporation  was  to 
consist  of  the  persons  named  in  the  charter  and  their  successors 
in  office  ;  and  vacancies  were  to  be  filled  from  lime  to  time, 
"according  to  the  mode  to  be  described  in  the  by-laws,"  which 
by-laws  were  to  be  made  by  the  corporation.  They  were  author- 
ized to  appoint  and  remove  all  necessary  officers,  and  lo  prescribe 
their  duties,  and  regulate  their  compensation. 

The  annual  contributors  were  to  meet  in  June  in  every  year, 
and  elect  nine  female  managers,  whose  duties  were  to  be  regu- 
lated by  the  by-laws  which  were  to  be  made  by  the  corporation  ; 
but  the  meetings  of  the  contributors,  and  the  election  of  the  female 
board  of  managers,  were  not  necessary  to  the  existence  of  the 
corporation,  which  was  to  consist  of  the  board  of  trustees  alone. 

It  is,  however,  contended  that  the  corporation  never  existed, 
because  the  charter  never  was  accepted. 

It  is  admitted,  in  argument,  that  the  persons  named  in  the  char- 
ter were  previously  trustees  of  a  school  in  Georgetown,  called 
"  The  Georgetown  Free  School."  The  presumption,  from  that 
fact,  is,  that  the  charter  was  granted  at  their  instance ;  and  the 
presumption,  also,  is,  that  a  charter  is  accepted  by  those  who 
have  applied  for  it,  unless,  from  the  terms  of  the  charter  itself,  it 
appears,  that  some  act  of  acceptance  is  to  be  done,  to  give  valid- 
ity or  perfection  to  the  act  of  incorporation.  By  the  present  char- 
ter no  such  act  was  reqiiired.  The  burden  of  proof,  therefore, 
rests  upon  the  plaintiffs  to  rebut  these  presumptions. 

In  order  to  do  this,  they  show  the  minute-book  of  the  proceed- 
ings of  the  board  of  trustees  of  the  old  school,  (which  existed 
before  the  date  of  the  charter,)  continued  on  for  four  years  after 
that  date,  that  is,  until  1837,  wlten  their  meetings  were  disconti- 
nued. 

In  the  minutes  of  those  proceedings,  nothing  is  said  of  the 
charter,  nor  of  the  asylum,  nor  of  any  meeting  of  the  contribu- 
tors, nor  of  an  election  of  a  board  of  female  managers,  nor  of 
any  by-law  regulating  the  duties  of  that  board  of  managers  ;  or 
prescribing  the  mode  of  filling  vacancies  in  the  board  of  trustees. 
Seven  years  have  elapsed  since  the  date  of  ihe  charter,  and 
nothing  appears  to  have  been  done  to  organize  the  school  and 
asylum  under  the  act  of  incorporation. 

These  circumstances  seem  to  us  sufficient  to  rebut  ihe  prima  facie 
presumption  of  acceptance,  and  we  must  say,  that  there  is  not 
sufficientevidence  that  the  charter  was  ever  accepted,  and  conse- 
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qnently,  that  the  corporation  does  not  exist,  and  did  not  at  the 
death  of  the  testatrix.  We  think,  therefore,  that  this  residuary 
bequest  is  also  void. 

The  consequence  of  this  opinion,  if  correct,  will  be,  that  these 
void  legacies  will  fall  into  the  intestate  residuum,  to  be  distributed 
among  the  next  of  kin,  according  to  the  statute  of  distribution. 

MoRSELL,  J.,  concurred. 

Thruston,  J.,  dissented,  and  delivered  an  oral  opinion. 


James  Roach,  Adn:iinistrator  of  Philip  Roach,  v.  W.  Hulings  elal. 

A  bill  in  equity,  filed  without  being  signed  by  the  plaintiflf  or  liis  counsel,  will  be 
ordered  to  be  taken  off  the  files,  because  it  cannot  be  received  under  the  16th  rule 
of  this  Court. 

"When  taken  off,  it  may  be  signed  by  counsel,  and  be  made  the  ground  of  a  motion 
for  a  new  injunction. 

If  a  judgment  at  law  has  been  obtained  by  surprise,  or  without  the  knowledge  of  the 
defendant  or  his  counsel,  in  a  case  in  wliich  the  defendant  had  taken  a  bill  of  excep- 
tions, and  intended  to  prosecute  a  writ  of  error  to  the  Supreme  Court  of  the  United 
States,  and  to  obtain  a  supersedeas,  this  Court  will,  upon  a  proper  appeal-bond,  and 
injunction-bond,  being  given,  stay  the  execution,  by  injunction. 

Bill  in  equity  to  stay  execution  on  a  judgment  at  law,  ob- 
tained, it  was  said,  by  surprise,  in  a  case  where  the  judgment  was 
rendered  without  the  actual  knowledge  of  the  defendant,  or  his 
counsel,  in  a  case  in  which  the  defendant  had  taken  a  bill  of 
exceptions,  and  intended  to  prosecute  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States ;  and  to  obtain  a  supersedeas,  after  the 
expiration  of  the  ten  days  allowed  by  law. 

The  bill  slates  that  the  defendant  Hulings  obtained  a  judgment 
at  law  against  the  complainant,  as  administrator  of  Philip  Roach, 
and  that,  at  the  trial,  the  now  complainant  look  bills  of  exception 
to  certain  opinions  of  the  Court,  with  intent  to  prosecute  a  writ  of 
error,  and  to  supersede  the  judgment  when  it  should  be  finally 
rendered.  That  after  the  verdict  for  the  plaintiff' at  law,  the  cause 
was  referred  to  an  auditor,  to  ascertain  the  proportion  of  assets  to 
which  the  plaintiff"  was  entitled,  under  the  testamentary  law  of 
Maryland,  who  reported,  and  to  whose  report,  the  then  defendant 
filed  certain  exceptions,  some  of  which  he  understood,  were 
allowed  by  the  Court,  and  he  supposed  the  cause  would  be  re- 
manded to  the  auditor  ;  but  judgment  was  entered  by  the  clerk  ; 
of  which  judgment,  neither  this  complainant,  nor  his  counsel,  had 
any  information,  until  more  than  ten  days  after  its  rendition,  and 
after  the  end  of  the  term  ;  so  that  he  lost  his  legal  right  to  super- 
sede that  judgment.     That  the  plaintiff"  at  law  resides  in  Penn- 
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sylvania,  and  is  insolvent,  as  the  complainant  believes,  so  that  if 
he  should  satisfy  the  judgment,  and  it  should  be  reversed,  he 
would  be  unable  to  recover  the  money.  It,  therefore,  prays  that 
upon  filing  an  approved  appeal-bond,  and  injunction-bond,  the 
execution  upon  the  judgment  at  law,  may  be  staid  by  injunction, 
until  the  further  order  of  the  Court. 

This  bill,  although  sworn  to  by  the  complainant,  was  not  signed 
by  him  or  his  counsel.  Upon  application  to  Cranch,  C.  J.,  in 
vacation,  he  ordered  the  injunction  on  the  10th  of  March,  1840, 
without  noticing  the  want  of  signature. 

Mr.  Bradleij,  and  Mr.  Smith,  now  moved  the  Court  to  order 
the  bill  to  be  taken  off  the  files,  because  it  was  not  signed  by  the 
complainant,  according  to  the  16th  rule  of  this  Court,  which  is  in 
these  words  :  "  16.  Ordered,  that  every  bill,  petition,  or  answer,  in 
equity  ;  and  every  other  petition  presented  by  an  attorney  or  soli- 
citor, in  this  Court;  be  signed  by  such  attorney  or  solicitor  before 
it  shall  be  received."  2  Mad.  Ch.  Pr.  167 ;  French  v.  Dear,  5 
Ves.  547. 

Mr.  R.  J.  Brent,  contra,  for  complainant. 

Under  the  5th  Rule  of  the  Chancery  Practice,  the  complainant 
has  a  right  to  amend  his  bill.  It  is  a  bill,  although  not  signed, 
and  may  be  amended. 

The  16th  Rule  of  Practice  of  this  Court  requires  the  bill  to  be 
signed  by  counsel,  in  all  cases.  This  rule  is  repugnant  to  the 
Both  section  of  the  Judiciary  Act  of  1789,  which  enacts,  "  that, 
in  all  the  courts  of  the  United  Slates,  the  parties  may  plead  and 
manage  their  own  causes  personally,"  but  this  rule  requires  them 
in  all  cases  to  employ  counsel.  By  the  17th  section,  the  Court 
can  make  no  rule  repugnant  to  the  laws  of  the  United  Stales,  and 
by  the  32d  section,  the  Court  "may  at  any  time  permit  either  of 
the  parties  to  amend  any  defect  in  the  process  or  pleadings,"  and 
no  judgment,  or  other  proceedings  in  civil  causes,  in  any  of  the 
courts  of  the  United  States,  shall  be  reversed  "for  any  defect  or 
want  of  form." 

The  Court,  (Thruston,  J.,  absent,)  ordered  the  bill  to  be  taken 
from  the  files,  because  it  could  not  be  received  under  the  16th 
Rule  of  this  Court,  it  not  being  signed,  either  by  the  complainant 
or  his  solicitor. 

The  bill  being  taken  off  the  files,  and  signed  by  counsel,  Mr. 
R.  J.  Brent  presented  it  again  to  the  Court,  and  moved  the  Court 
to  reinstate  the  if)junction,  and  contended,  indeed,  that  the  amend- 
ment did  not  dissolve  the  injunction  which  had  been  granted  by 
the  judge,  in  vacation.  Read  v.  Consequa,  4  Wash.  C.  C.  Rep. 
174. 

The  Court  said  they  would  receive  it  now  as  a  motion  for  an 
injunction  de  nouo. 
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Mr.  R.  J.  Brent,  contended  for  three  grounds  of  injunction, 
namely,  accident,  by  which  the  complainant  lost  his  legal  right 
to  supersede  the  judgment ;  the  non-residence  of  the  defendant; 
and  his  supposed  insolvency ;  and  cited,  1  Mad.  Ch.  Pr.  50 ; 
Barbour  &  Harrington,  p.  26,  §  1 ;  Hodgson  v.  Marine  Ins.  Co. 
7  Cranch,  332  ;  2  Eq.  Dig.  63,  64,  <§>  29,  451,  471,  §  53  ;  Craiv- 
ford  V.  McDonald,  2  Hen.  &  Mun.  191. 

Mj:  Bradley  and  Mr.  Smith,  contra,  cited  2  Eq.  Dig.  65, 
§  43  :  3  Eq.  Dig.  468,  §  30  ;  Dodg-e  v.  Strong;  2  Johns.  Ch.  Rep. 
230  ;  2  Story,  Eq.  180,  181,  182. 

The  case  was  argued  again  by  Mr.  Brent,  for  the  complainant, 
and  by  Mr.  Bradley,  for  the  defendant. 

The  Court  made  the  following  order  :  "  The  within  bill  having 
been  filed,  together  with  an  approved  injunction-bond,  and  also 
an  approved  appeal-bond,  conditioned  to  prosecute  with  effect  the 
complainant's  writ  of  error  in  the  within  bill  mentioned.  It  is 
ordered  by  the  Court,  that  the  injunction  shall  issue  as  prayed." 


William  M.  Walker  et  al.  v.  Daniel  Parker  et  al. 

In  suits  in  equity,  in  the  Circuit  Court  in  the  District  of  Columbia,  depositions  taken 
under  the  Act  of  Congress  of  1789,  cannot  be  read  in  evidence. 

A  letter  directed  to  the  agent  of  the  opposite  party  at  Chillicothe,  and  put  into  the 
post-office  at  Cincinnati  on  the  2Ist,  informing  him  that  the  deposition  of  a  certain 
witness  would  be  taken  at  Cincinnati  on  the  28th  of  the  same  month,  is  not  conclu- 
sive evidence  of  notice,  if,  in  fact,  the  letter  was  not  received  until  the  29th. 

If,  upon  the  return  of  depositions,  the  opposite  party  except  "to  the  caption  as  well 
as  to  the  substance  of  them,"  he  may,  at  the  hearing,  even  after  the  lapse  of  several 
yeai's,  specify  his  objections  and  insist  upon  them. 

If,  upon  cross-examination  of  a  witness,  in  taking  his  deposition,  he  appears  to  be 
interested,  and  therefore  incompetent,  the  objection  to  his  competency  is  not  waived 
by  pursuing  the  cross-examination  upon  the  merits  of  the  case. 

Executors,  who  are  parties  in  the  cause,  cannot  be  examined  as  witnesses,  without  an 
order  of  the  Court  to  examine  them  ;  and  such  an  order  will  not  be  given,  if  they 
are  interested  in  the  event  of  the  cause. 

Bill  in  equity  ;  set  for  hearing  by  the  defendant,  at  March 
term,  1839. 

Certain  depositions  had  been  taken  by  the  complainant  under 
the  30th  section  of  the  Judiciary  Act  of  September,  1789,  [1  Stat, 
at  Large,  73.]    Upon  the  opening  of  which  in  Court, 

Mr.  Jones,  the  counsel  for  the  defendant  Parker,  made  this 
memorandum  upon  the  envelop,  and  filed  the  same  with  the 
depositions,  to  wit :  "  Note.  Defendant  Parker  excepts  to  the 
caption  as  well  as  the  substance  of  the  depositions  taken  on  the 
part  of  complainants,  to  wit:  Longworth,  Piatt,  &c.  &c." 
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Mr.  Jones  now  objected  to  the  depositions,  because  they  were 
not  taken  absolutely  under  a  commission  from  this  Court,  but 
were  taken  de  bene  esse  under  the  Act  of  Congress  of  1789,  [1  Slat, 
at  Large,  73.]  The  uniform  practice  of  this  Court  from  its 
commencement,  and  of  the  Court  of  Cliancery  in  Maryland  long 
before  that  time,  has  been  to  take  the  evidence  in  causes  in  equity 
under  a  commission  issued  by  the  Court ;  and  never  to  examine 
witnesses  vivd  voce  in  open  Court,  unless  to  prove  exhibits.  A 
deposition  de  bene  esse,  under  the  Act  of  Congress,  cannot  be  read 
at  the  hearing,  if  the  witness  can  be  had ;  and  if  he  should  be 
present,  this  Court  would  not  examine  him  vivd  voce  ;  so  that  his 
testimony  would  be  lost. 

Mr.  R.  S.  Coxe,  contra.  The  Judiciary  Act  of  1789,  §  30, 
[1  Stat,  at  Large,  73,]  expressly  requires  "  that  the  mode  of 
proof  by  oral  testimony  and  examination  of  witnesses  in  open 
Court,  shall  be  the  same  in  all  the  Courts  of  the  United  States,  as 
well  in  the  trial  of  causes  in  equity,  and  of  admiralty  and  mari- 
time jurisdiction,  as  of  actions  at  common  law."  And  by  the 
2Dth  Rule  of  Practice  prescribed  by  the  Supreme  Court  to  the 
Circuit  Courts  of  the  United  States,  "  Testimony  may  be  taken 
according  to  the  Acts  of  Congress,  or  under  a  commission." 

Mr.  Jones,  in  reply.  The  30lh  section  of  the  Judiciary  Act  of 
1789,  [1  Stat,  at  Large,  73,]  has  also  this  proviso:  "That  nothing 
herein  shall  be  construed  to  prevent  any  court  of  the  United  States 
from  granting  a  dedimus  protestatem  to  take  depositions  according 
to  common  usage,  when  it  may  be  necessary  to  prevent  a  failure, 
or  delay  of  justice;  which  power  they  shall  severally  possess." 

By  the  second  section  of  the  Act  of  Congress  of  the  8ih  of 
May,  1792,  [1  Stat,  at  Large,  275,]  "for  regulating  processes," 
&c.,  it  is  enacted  that  the  forms  and  modes  of  proceeding  in  suits 
"  of  equity,"  shall  be  "according  to  the  principles,  rules,  and 
usages  which  belong  to  the  courts  of  equity,"  "as  distinguished 
from  courts  of  common  law  ;  except  so  far  as  may  have  been  pro- 
vided for  by  the  act  to  establish  the  judicial  courts  of  the  United 
States;  subject,  however,  to  such  alterations  and  additions,  as  the 
said  courts  respectively  shall,  in  their  discretion,  deem  expedient; 
or  to  such  regulations  as  the  Supreme  Court  of  the  United  States 
shall  think  proper,  from  lime  to  time,  by  rule,  to  prescribe  to  any 
circuit  or  district  court  concerning  the  same."  And  by  the  2'3th 
section  of  the  Act  of  29th  of  April,  1802,  [2  Stat,  at  Large,  156,] 
"  To  amend  the  judicial  system  of  the  United  Slates,"  it  is 
enacted,  "that  in  all  suits  in  equity,  it  shall  be  in  the  discretion  of 
the  court,  upon  the  request  of  either  party,  to  order  the  testimony 
of  the  witnesses  therein  to  be  taken  by  depositions,  which  deposi- 
tions shall  be  taken  in  conformity  to  the  regulations  prescribed  by 
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law  for  ihe  courts  of  the  highest  jurisdiction  in  equity,  in  cases  of 
a  similar  nature,  in  that  Slate  in  which  the  Court  of  the  United 
States  may  be  holden." 

By  the  Judiciary  Act  of  1789,  §  17,  [1  Stat,  at  Large,  73,] 
all  the  courts  of  the  United  States  have  power  "  to  make  and 
establish  all  necessary  rules  for  the  orderly  conducting  business  in 
the  said  courts,  provided  such  rules  are  not  repugnant  to  the  law 
of  the  United  States." 

The  Court  (nem.  con.)  was  of  opinion,  that  the  depositions 
taken  under  the  Act  of  Congress,  cannot  be  read  in  evidence  at 
the  hearing ;  and  observed  that  the  uniform  practice  of  this  Court, 
in  cases  of  equity,  has  been  to  take  the  testimony  by  deposition 
under  a  commission.  A  deposition  taken  under  the  Act  of  Con- 
gress is  only  de  bene  esse,  and  cannot  be  used,  if  the  witness  is 
here  ;  and  if  here,  his  testimony  cannot,  according  to  the  practice 
of  this  Court,  be  taken  viva  voce  in  open  Court. 

M}\  Jones  then  objected  to  the  depositions  of ,  taken  in 

Cincinnati  on  the  28ih  of  November,  1827,  under  a  commission 
to  J.  G.  Burnet  and  William  Burke ;  for  want  of  notice  to  Mr. 
Scott,  the  defendant's  counsel. 

A  written  notice,  signed  by  the  commissioners,  that  the  deposi- 
tions of  sundry  persons  would  be  taken  by  them  at  the  Mayor's 
office  in  Cincinnati,  on  the  28th  of  November,  1827,  was  put  into 
the  post-office  in  Cincinnati  on  the  21st,  addressed  to  Mr.  Scott  at 
Chillicothe,  but  was  not  received  by  him  until  the  29th.  The  mail 
of  the  21st,  by  its  usual  course  reached  Chillicothe  on  the  evening 
of  the  22d  or  23d. 

Mr.  Key  and  Mr.  Coxe,  for  the  complainant,  contended  that 
this  was  notice ;  that  it  would  be  good  notice  to  charge  an  in- 
dorsee, and  a  fortiori  it  is  sufficient  notice  of  taking  a  deposition. 

Mr.  Jones,  in  reply.  That  is  a  rule  that  applies  to  mercantile 
cases  only,  and  depends  upon  commercial  usages  and  principles, 
and  the  presumed  assent  of  the  party  to  receive  notice  in  that  way. 

The  Court,  (Morsell,  J.,  contra,)  was  of  opinion  that  it  was 
not  notice. 

Cranch,  C.  J.,  said  it  could  be  only  presumptive  evidence  of 
notice,  and  that  presumption  is  destroyed  by  the  fact  that  the  notice 
was  not  received  until  after  the  depositions  were  taken. 

Morsell,  J.,  thought  that  the  party  had  done  all  that  was 
reasonable,  all  that  he  was  bound  to  do  ;  and  Mr.  Scott  ought  to 
have  been  there  to  receive  the  letter  in  time. 

TiiRusTON,  J.,  said  it  was  not  a  case  to  which  the  law-merchant 
applies,  and  therefore  common-law  notice  was  necessary. 

Mr.  Key  and  Mr.  Coxe,  for  the  complainant,  objected  to  Mr. 
Jones  now,  after  the  lapse  of  several  years,  taking  particular 
54* 
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exceptions  to  the  depositions,  not  specified  at  the  time  the  deposi- 
tions were  returned  and  opened. 

The  Court,  however,  overruled  the  objection,  and  suffered  Mr. 
Jones  now  to  specify  and  insist  upon  his  particular  objections  to 
the  depositions.  See  Gresley's  Equity  Evidence,  155,  Phila- 
delphia Edition,  1837  ;  Raymond's  Digested  Chancery  Cases,  79. 

Mr.  Jones  then  objected  to  the  depositions  of  Benjamin  M. 
Piatt  and  Nicholas  Longworth,  that  they  were  parties  in  the 
cause,  and  there  was  no  order  of  the  court  to  take  their  deposi- 
tions ;  and  that  they  were  also  parties  in  interest.  That  Long- 
worth's  deposition  was  never  finished,  on  account  of  his  ill  health. 

Mr.  Key,  contra.  Longworth's  deposition  is  complete  ;  it  does 
not  appear  thatany  interrogatories  are  not  answered,  or  that  either 
of  the  parties  wished  to  put  others. 

As  to  the  objection  of  interest,  they  are  merely  executors  with- 
out any  personal  interest,  and  are  mere  nominal  parties.  The 
contest  is  between  two  contending  assignees  of  John  H.  Piatt. 

The  defendant  has  waived  the  objection  of  interest  by  requiring 
these  witnesses  to  be  cross-examined  upon  the  merits  after  the 
interest,  if  any,  was  disclosed,  and  no  objection  then  made  to 
their  competency.  The  objection  should  have  been  taken  at  the 
time  of  the  examination.  United  States  v.  One  case  of  Hair  Pen- 
cils, 1  Payne,  400  ;  Gresley  on  Equity  Evidence,  207. 

Mr.  Jones,  in  reply.  There  is  a  difference  between  an  exami- 
nation in  open  court,  and  before  commissioners.  If  it  be  in  open 
court,  the  moment  the  interest  is  discovered  upon  cross-examina- 
tion, the  court  decides  that  the  witness  is  incompetent,  and  his 
testimony  is  at  once  excluded.  But  upon  an  examination  before 
commissioners,  non  constat  that  the  court  will  reject  the  witness ; 
the  objection  may  be  overruled,  so  that  if  the  party  should  be  pre- 
cluded from  further  cross-examination  before  the  commissioners, 
he  would  lose  the  benefit  of  cross-examining  the  witness.  The 
cross-examination,  therefore,  ought  to  proceed  de  bene  esse,  to 
avail  the  party,  in  case  his  objection  should  be  overruled ;  and  to 
be  rejected  if  the  objection  should  prevail.  A  party  can  be  exam- 
ined as  a  witness,  only  under  an  order  of  the  Court,  and  then  only 
upon  collateral  matters. 

The  Court,  (Morsell,  J.,  contra,)  was  of  opinion,  that  the 
defendants,  the  executors  of  John  H.  Piatt,  were  not  competent 
witnesses,  without  an  order  of  the  Court  to  examine  them  ;  and 
that  they  were  interested,  and  therefore  the  Court  would  not  order 
their  depositions  to  be  taken. 

That  the  cross-examination  of  Piatt  was  not  a  waiver  of  the 
objection  on  account  of  his  interest,  although  the  cross-examina- 
tion was  continued  after  his  interest  was  disclosed;  the  objection 
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to  the  competency  of  the  witness  having  been  expressly  saved  by 
the  agreement  for  the  cross-examination. 

By  consent,  the  order  for  setting  the  cause  for  hearing  was  set 
aside,  and  new  commissions  issued  for  taking  the  testimony  of 
the  witnesses. 


Chesapeake  and   Ohio    Canal    Company    v.    Lewis    Johnson, 
Administrator  of  WilHam  Otis. 


The  Orphans'  Court  has  no  power  to  annex  conditions  to  the  payment  of  the  dividend 
of  a  judgment  at  law  recovered  against  the  intestate  for  instalments  due  upon  the 
stock  of  tlie  Chesapeake  and  Ohio  Canal  Company. 

The  Chesapeake  and  Ohio  Canal  Company  had  recovered 
judgment  against  the  intestate  in  his  lifetime  upon  motion  and 
ten  days'  notice,  for  $2,500  for  instalments  upon  50  shares  of  the 
stock  in  that  company,  under  the  5lh  section  of  the  charter. 
After  his  death,  the  Orphans'  Court  for  Washington  County,  on 
the  2d  of  August,  1839,  ordered,  "  That  the  administrator  of 
William  Otis  make  a  dividend  among  the  judgment  creditors  of 
said  Otis,  of  thirty-six  and  an  half  per  cent.,  on  their  respective 
claims."  And  on  the  21st  of  November,  1839,  "  at  a  special 
court  held  this  day,  at  the  request  of  Lewis  Johnson,  the  adminis- 
trator of  William  Otis,  the  Court  passed  the  following  order  : 
Ordered,  that  the  administrator  of  William  Otis  pay  to  the  Cliesa- 
peake  and  Ohio  Canal  Company,  the  amount  of  their  dividend  of 
said  estate,  provided  he  receive  from  them  a  certificate  of  the 
stock  of  said  company,  equal  to  the  whole  amount  paid  in." 

From  this  order  the  Canal  Company  appealed  to  this  Court. 

Messrs.  Brent  Sf  Brent,  for  the  appellants,  contended  that  the 
ef!ect  of  this  order  would  be  to  compel  them  to  issue  full  certifi- 
cates of  slock  to  the  amount  of  the  dividend,  at  ^100  a  share, 
which  they  were  not  bound  to  do.  They  had  a  right  to  apply  the 
payment  equally  to  all  the  shares  subscribed  for,  or  owned  by  the 
intestate. 

Mr.  Morfit,  contra.  There  was  not  judgment  at  law.  The 
Court  had  no  jurisdiction  to  render  judgment  on  motion.  The 
judgment  was  by  delaull  for  breach  of  contract.  There  should 
have  been  a  writ  of  inquiry  of  damages.  The  defendant  had  a 
right  to  apply  the  payment  to  particular  shares,  and  thus  obtain 
certificates  in  full. 

The  Court  reversed  the  order  of  the  Orphans'  Court,  with 
costs. 
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Elexius  Simms  v.  Elizabeth  Scott  and  Susan  Ann  Stretch. 

A  feme  covert,  having  a  separate  estate  in  the  hands  of  her  trustee,  may  contract  debts 
and  bind  her  separate  estate  for  the  payment ;  and  the  Court  will  appoint  a  receiver 
to  collect  the  rents  and  profits. 

Bill  in  equity,  to  charge  the  separate  estate  of  a  feme  covert. 

The  defendant,  Elizabeth  Scott,  was  the  wife  of  Alexander 
Scott,  who  was  insolvent,  and  possessed  no  estate  or  property  of 
any  kind.  A  separate  estate,  however,  had  been  vested  in  her 
daughter,  the  defendant,  Susan  Ann  Stretch,  "in  trust,  that  Eliza- 
beth Scott,  wife  of  Alexander  Scott,  of  the  city  of  Washington, 
shall  have,  use,  occupy,  possess,  enjoy,  and  receive,  after  the  taxes 
and  necessary  repairs  of  said  property  shall  have  been  paid,  the 
rents,  issues,  and  profits  thereof,  for  and  during  her  natural  life, 
to  and  for  her  own  separate  and  sole  use,  notwithstanding  her 
coverture,  and  without  being  in  anywise  subject  to  the  debts  or 
control  of  her  said  husband,  Alexander  Scott,  or  any  other  with 
whom  she  may  intermarry ;  and  her  separate  receipt  shall  be,  and 
be  taken  as,  a  full  discharge  for  any  sum  or  sums  of  money  which 
shall  or  may  become  due  and  payable  to  her  out  of  the  said  lands 
and  premises ;  and  she  may  appoint,  in  like  manner,  by  her  sepa- 
rate writing  under  seal,  any  other  person  or  persons  to  receive  the 
same  for  her  as  though  she  were  sole  ;  and,  after  the  death  of  the 
said  Elizabeth  Scolt,  then  to  such  person  or  persons  as  she  shall 
or  may,  by  writing,  under  her  hand  and  seal,  or  by  her  last  will 
and  testament,  direct  and  appoint;  and  in  default  of  such  appoint- 
ment, to  the  right  heirs  of  the  said  Elizabeth." 

The  bill  states  that  the  complainant,  entirely  upon  the  credit  of 
her  separate  estate,  supplied  her  from  time  to  time  with  groceries 
for  the  use  of  her  family,  to  the  amount  of  $180  ;  Avhen,  on  the 
10th  of  January,  1837,  she,  and  her  said  trustee,  executed  the 
following  paper,  addressed  to  Dr.  Causin  : 

"  $180.  Washington  City,  January  10,  1837.  Sir,  — You  will 
please  pay  to  Mr.  Elexius  Simms,  or  his  order,  the  sum  of  one 
hundred  and  eighty  dollars,  in  the  event  of  the  claim  of  the  heirs 
of  the  late  Col.  Jonathan  H.  Stone's  bill  passing  this  session,  on 
which  there  was  a  bill  reported  at  the  last  session  of  Congress  ;  or, 
should  it  not  pass,  we  hold  ourselves  bound  for  the  above  amount 
to  the  said  Elexius  Simms.  Elizabeth  Scott, 

Susan  Ann  Stretch, 
Trustee  for  Elizabeth  Scott." 

"Should  the  claim  alluded  to  above,  pass,  I  will  pay  the  above 
amount  of  one  hundred  and  eighty  dollars,  as  soon  as  the  money 
is  received  by  me.  Nathaniel  P.  Causin. 

January  11,  1837." 
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That  the  claim  aforesaid  never  did  pass ;  that  the  said  Alexander 
Scott  never  was  bound  for  the  debt ;  and  that  the  complainant's 
only  remedy  is  against  Mrs.  Scott  and  her  separate  estate ;  and 
he  prays  for  an  account  of  that  estate,  and  payment  of  his  claim, 
&c. 

The  answer  of  the  defendant,  Elizabeth,  admits  all  the  material 
facts,  but  says  that  she  continued  to  live  with  the  said  Alexander 
Scott  until  his  death,  and  that  the  articles  furnished  were  for 
the  use  of  his  family,  which  he  was  bound  to  support  ;  and  that 
they  were  obtained  with  his  knowledge  and  approbation  ;  she 
admits  that  she  had  the  sole  and  absolute  disposition  of  her  sepa- 
rate personal  property,  but  that  she  had  only  a  life  estate  in  the 
real. 

The  cause  was  set  for  hearing  on  the  bill,  answer,  general  repli- 
cation, and  depositions. 

Mr.  C.  Cox,  for  the  complainant.  An  absolute  power  of  selling 
includes  the  lesser  power  of  mortgaging  or  pledging.  An  equita- 
ble disposition  of  the  property  will  be  supported  in  a  court  of 
equity,  although  it  may  not  be  in  the  form  required  by  the  trust. 
The  order  of  the  10th  of  January,  1837,  is  a  charge  upon  the 
estate.  Price  et  al.  v.  Bingham,  7  Har.  &  Johns.  296  ;  Jaques  v. 
The  Methodist  Episcopal  Church,  17  Johns.  R.  548. 

A  court  of  equity  will  regard  a  feme  covert  as  a  feme  sole,  so 
far  as  regards  her  separate  property,  and  will  hold  it  bound  by 
her  bond  or  note,  although  void  by  her  legal  incapacity  thus  to 
bind  herself,  and  although  there  be  no  express  charge  of  the  debt 
upon  her  property.  Price  v.  Bingham,  7  Har.  &  Johns.  296  ; 
Heailey  v.  Thomas,  15  Ves.  596 ;  Bullein  v.  Clarke,  17  Id.  365. 

Mr.  Bradley,  contra,  contended  that  Mrs.  Scott  had  no  power 
to  bind  the  estate  but  according  to  the  form  prescribed  in  the 
trust.  That  she  had  only  a  life  estate  in  the  real  property,  and 
could  not  incumber  the  fee.  Clancy  on  Married  Women,  c.  5, 
p.  289,  292,  304,  306 ;  Watson  v.  Cheshire,  1  McCord,  241. 

The  Court  (Thruston,  J.,  absent,)  decreed  that  the  complain- 
ant was  entitled  to  be  paid  out  of  the  separate  estate  of  Mrs. 
Scott,  in  the  hands  of  her  trustee ;  and  that  unless  the  debt  should 
be  paid  by  a  certain  day,  the  separate  estate  should  be  placed  in 
the  hands  of  a  receiver,  to  collect  the  rents,  &c.,  and  that  Alex- 
ander Hunter  be  appointed  receiver,  who  should  give  bond,  &c. 
&c. 
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Fielder  Burch  v.  William  Dowling. 

Upon  a  replcvin-hond,  the  plaintiff  may  recover,  although  there  has  been  no  judgment 
for  a  rctiiin  of  the  property ;  but  the  plaintiff  must  show  that  he  has  sustained 
damage  by  tlie  plaintiif  in  replevin  not  prosecuting  his  writ  with  eftect. 

Debt  on  replevin-bond,  for  not  prosecuting  the  writ  with  effect, 
for  not  returning  the  property,  and  for  not  paying  the  costs. 

The  plaintiff',  Burch,  was  a  constable,  and  had  taken  certain 
goods  in  execution  to  satisfy  a  debt  due  by  to 

They  were  replevied  by  one  Isabella  Martin,  who,  with  the  de- 
fendant and  another,  executed  the  bond,  in  the  penalty  of  $75, 
for  which  this  suit  was  brought.  Both  parties  appeared  at  the 
return  of  the  writ  of  replevin,  and  the  defendant  having  laid  a  rule 
on  the  plaintiff  to  declare  by  the  rule-day,  the  cause  was  continued 
until  the  next  term,  (namely,  March  term,  1838,)  when  the  plain- 
tiff was  non-pross' d  on  the  rule,  and  judgment  was  rendered 
against  the  plaintiff  for  costs,  but  no  judgment  was  entered  up  for 
a  return  of  the  property,  nor  any  avowry  or  suggestion  for  a 
return  filed  by  the  defendant.  Whereupon,  the  present  suit  was 
brought,  and  the  breaches  assigned  are,  that  the  plaintiff  in  reple- 
vin did  not  prosecute  her  writ  with  effect,  did  not  return  the  goods, 
and  did  not  pay  the  costs. 

Mr.  Hoban,  for  the  defendant,  contended  that  the  plaintiff  could 
not  recover  without  showing  a  judgment  for  a  return,  and  prayed 
the  Court  so  to  instruct  the  jury  ;  and  cited  7  Wheeler,  594  ;  Bloore 
V.  Shield,  December  term,  1824,  (2  Cranch,  C.  C.  529.) 

3Ir.  Bradley,  for  the  plaintiff,  cited  Smith  v.  Hazel,  in  this  Court, 
November  term,  1826,  (3  Cranch,  C.  C.  5^:>)  ;  McDaniel  v.  Fish, 
at  December  term,  1818,  (2  Cranch,  C.  C.  160) ;  Dias  v.  Free- 
man,  5  T.  R.  195 ;  7  Wheeler,  569. 

The  Court  (Tiiruston,  J.,  absent,)  refused  to  instruct  the  jury 
as  prayed  by  Mr.  Hoban. 

Mr.  Bradley  then  contended  that  the  plaintiff  was  entitled  to 
recover  the  whole  amount  of  the  debt  mentioned  in  the  execution, 
whatever  might  be  the  value  of  the  goods  seized  ;  or  that  the  pre- 
sumption is  that  the  officer  took  enough  to  satisfy  the  debt,  and 
casts  the  burden  of  proof  on  the  defendant  to  show  the  contrary. 
11  Geo.  2,  c.  19. 

But  the  Court  said  that  the  plaintiff  must  show  that  he  sustained 
damage  by  the  plaintiff's  not  prosecuting  her  rcjMevin  with  effect; 
and  must  show  the  amount  of  his  damages. 

Verdict  for  the  plaintifl",  $43.13. 
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Harriet  Jones  and  Letty  Clarke  v.  United  States. 

It  is  not  sufficient,  in  any  case,  for  a  jury  to  find  testimony ;  they  must  not  only  be- 
lieve the  testimony,  but  must  find  the  facts  which  the  testimony  is  intended  to 
prove. 

The  jury  ought  not  to  find  the  defendants  guilty  unless  they  find  all  the  facts  neces- 
sary to  constitute  the  offence  charged. 

No  person  is  guilty,  under  the  clause  of  the  Penitentiary  Act  of  the  District  of  Co- 
lumbia, respecting  false  pretences,  unless  he  has  obtained  something  by  his  false 
pretence. 

If  three  are  charged  with  obtaining  money  by  false  pretences,  and  one  only  receive 
the  money,  the  others  are  not  guilty  under  the  statute,  which  punishes  those  only 
who  obtain  the  fruit  of  the  fraud. 

A  person  who  participates  in  the  fraud,  and  who  obtains. the  benefit  of  the  money,  may 
well  be  said  to  obtain  the  money. 

The  judge  may  refuse  to  give  an  instruction  not  predicated  upon  a  supposed  finding 
of  the  jury. 

If  the  jury  find  the  false  pretences  and  the  subsequent  purchase,  they  may  infer  that 
the  purchase  was  made  upon  the  faith  of  the  false  pretences. 

If  three  be  jointly  indicted  for  obtaining  a  check  by  false  pretences,  and  it  happen  that 
the  check  is  delivered  to  one  of  the  three  in  the  absence  of  the  two  others,  who  af- 
terwards participate  in  the  proceeds  of  the  check,  they  are  all  equally  guilty. 

A  false  assertion,  by  means  of  which  the  party  fraudulently  obtains  money  or  goods, 
&c.,  is  a  false  pretence,  within  the  meaning  of  the  Penitentiary  Act. 

Congress,  in  passing  that  act,  had  in  view  the  Act  of  30  Geo.  2,  e.  24,  respecting  false 
pretences. 

A  fraudulent  intent  is  supposed  to  be  a  necessary  ingredient  in  the  offence  of  obtain- 
ing money,  &c.,  by  false  pretences,  under  that  act,  although  the  act  docs  not  ex- 
pressly require  it. 

The  defendant's  confession  that  she  was  free  is  competent  evidence  against  her  of 
that  fact. 

Error,  from  the  Criminal  Court  of  the  District  of  Columbia 
for  the  county  of  Washington,  upon  a  judgment  against  the  plain- 
tiffs in  error,  on  a  joint  indictment  against  them  and  one  William 
H.  Brewster,  who  was  not  taken. 

The  indictment  had  three  counts. 

1.  The  first  count  stated,  "  that  William  H.  Brewster,  Lucretia 
Clarke,  alias  Letty  Clarke,  free  negress,  and  Harriet  Jones,  free 
negress,  intending  to  cheat  and  defraud  one  Thomas  Williams  of 
his  moneys  on  the  26th  of  October,  1839,  vvith  force  and  arms,  at, 
&c.,  did  falsely,  knowingly,  deceitfully,  designedly,  and  unlawfully 
pretend  to  him  the  said  Thomas  Williams,  that  the  said  Lucretia 
Clarke,  then  and  there  appearing  with  the  said  William  and  Har- 
riet, was  the  slave  and  property  of  him  the  said  William  H. 
Brewster  ;  whereas  in  truth  and  in  fact  she  was  not  his  slave  and 
property  as  the  said  William,  Letty,  and  Harriet  then  and  there 
well  knew  ;  and  whereas,  in  truth  and  in  fact  the  said  Lucretia 
was  not  a  slave  at  all,  but  was  a  free  woman,  as  they  the  said 
William,  Letty,  and  Harriet  then  and  there  well  knew  at  the 
time  of  the  said  false  pretence ;  and  the  said  William  then  and 
there  unlawfully,  knowingly,  designedly,  and  falsely    sold    and 
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delivered  the  said  Lncretia  to  the  said  Thornas  as  the  slave  and 
property  of  him  the  said  William  as  aforesaid,  with  the  consent, 
approbation,  and  procurement,  advice  and  cooperation  of  the  said 
Lelty  and  Harriet ;  and  the  said  Thomas,  as  payment  for  the 
said  Lucretia,  delivered  to  the  said  William,  a  check  in  writing, 
for  the  payment  of  $300  to  the  said  William,  on  the  Patriotic 
Bank  of  Washington  ;  being  an  instrument  of  writing  for  the 
payment  of  money.  And  the  said  William,  by  the  false  pre- 
tences aforesaid,  of  him  the  said  William  and  of  the  said  Letty 
and  Harriet,  did  then  and  there  unlawfully,  knowingly,  design- 
edly, and  falsely  obtain  from  the  said  Thomas  the  said  check  in 
writing  for  the  payment  of  $300,  being  an  instrument  in  writing 
for  the  payment  of  $300,  being  an  instrument  of  writing  for  the 
payment  of  money,  with  the  intent,  then  and  there  by  them  the 
said  Letty,  Harriet,  and  William  had  and  entertained  to  cheat  and 
defraud  the  said  Thomas  of  the  same;  to  the  great  damage  of 
the  said  Thomas  ;  against  the  peace  and  government  of  the  United 
States  and  against  the  form  of  the  statute  in  such  case  made  and 
provided." 

2.  The  second  count  charged  the  same  false  pretence  as  made 
to  the  said  Thomas  Williams  with  intent  to  defraud  one  William 
H.  Williams,  whose  agent  the  said  Thomas  was,  whereby  the 
said  Thomas,  as  agent  of  W.  H.  Williams,  was  induced  to  give  to 
Brewster  a  check  on  the  Patriotic  Bank  for  $300,  whereby  he  ob- 
tained the  said  check  by  the  said  false  pretences,  with  intent  to 
defraud  the  said  W.  H.  Williams. 

3.  The  third  count,  charged  the  intent  to  defraud  Thomas 
Williams  of  his  moneys  by  the  same  false  pretences,  &c.,  and 
that  he  was  induced  thereby  to  give,  and  did  give  to  the  said 
Brewster,  twenty  bank-notes,  amounting  to  $300  ;  which  he  thus 
obtained,  with  intent  to  defraud  the  said  Thomas  Williams. 
These  two  counts  contained  averments  similar  to  those  in  the  first 
count. 

At  the  trial  in  the  Criminal  Court,  bills  of  exception  were  taken 
to  ten  instructions  given  or  refused. 

3Ir.  R.  J.  Brent  and  Mr.  Hoban^  for  the  appellants.  It  ap- 
pears that  Brewster,  when  he  sold  Lucretia  to  Williams,  gave  a 
bill  of  sale  with  warranty;  and  when  a  warranty  is  taken,  the 
previous  representation  is  not  a  criminal  false  pretence.  The  King 
V.  Codringion,  1  Car.&  Payne,  G6L  Williams  was  not  deceived. 
He  gave  no  credit  to  the  representations  ;  but  relied  upon  his 
warranty.  All  the  pretences  were  merged  in  and  covered  by  the 
warranty.  Brewster  did  not  get  the  money  upon  his  pretences, 
other  than  his  warranty,  and  he  is  not  liable  for  the  pretences  of 
the  two  other  defendants  ;  and  they  did  not  obtain  any  thing  by 


MARCH  TERM,  1840.  649 

Jones  and  Clarke  v.  United  States. 

their  pretences;  nor  does  the  declaration  charge  that  they  did. 
A  person  cannot  be  guilty  under  that  clause  of  the  Penitentiary 
Act  against  false  pretences,  unless  he  obtains  son:iething  by  his 
pretence. 

A  mere  false  assertion  of  a  fact  is  not  a  false  pretence  within 
the  statute. 

There  is  no  evidence  that  these  two  defendants  were  free,  ex- 
cept their  own  admissions.  Primd  facie  they  are  slaves  ;  and  if 
by  the  admission  of  a  slave  that  he  is  free,  he  can  be  condemned 
to  the  penitentiary,  his  owner  may  entirely  lose  his  service. 

The  falsity  of  the  pretence  must  be  established  by  undoubted 
proof.  .  2  Russell  on  Crimes,  112  ;  Rex  v.  Sowei's,  1  Russ.  & 
Ry.  Criminal  Cases,  25  ;  Rex  v.  Babcock,  1  Russ.  &  Ry.  249  ; 
Rex  V.  Stuart,  Id.  363  ;  Rex  v.  Cherry,  Id.  421,  461.  A  check  is 
not  an  instrument  for  the  payment  of  money  ;  and  the  indictment 
does  not  charge  that  the  check  was  payable  to  any  person. 

Ill  regard  to  the  third  count,  the  bank-notes  obtained  by  the 
check  were  not  the  notes  of  Williams.  They  never  were  in  his 
possession.     2  Russell,  114. 

Mr.  Key  and  Mr.  Addison,  contrd.  In  Codringtonh  case,  it 
was  a  covenant  for  title  when  the  vendor  had  previously  sold  his 
interest  to  a  third  person.  This  was  held  not  to  be  sufficient  to 
support  an  indictment  for  obtaining  money  upon  false  pretences. 
But  if  there  had  been  any  false  papers  shown,  it  would  have  been 
a  false  pretence.  Here  the  producing  the  woman  of  color,  and 
the  possession  of  Brewster  and  his  assertion  of  title  are  clearly 
false  pretences. 

The  confessions  of  the  appellants  that  they  Avere  free,  are  com- 
petent evidence  against  them,  on  this  trial ;  but  they  would  not 
have  been  evidence  against  the  claim  of  the  owner ;  or  of  any 
person  claiming  to  be  owner.  The  receipt  of  the  money  by  one 
of  the  three,  obtained  by  the  joint  false  pretences  of  the  three,  is 
the  receipt  of  all. 

This  is  a  misdemeanor  in  which  there  are  no  accessories.  The 
cases  cited,  are  of  felony,  in  which  there  may  be  accessories,  and 
therefore  do  not  apply. 

It  was  not  necessary  that  Williams  should  have  been  in  actual 
possession  of  the  notes.  The  possession  of  the  bank  was  his  pos- 
session. Starkie  on  Ev.,  part  iv.  p.  565  ;  2  Russell  on  Cr.  300, 
302,  303,  309  ;  Young;  et  al.  v.  The  King,  3  T.  R.  98 ;  5  Wheeler, 
391. 

Cranch,  C.  J.,  after  reciting  the  counts  of  the  indictment,  deli- 
vered the  opinion  of  the  Court,  (Thruston,  J.,  absent.) 

At  the  trial  of  the   defendants,  Lucretia  Clarke  and   Harriet 
Jones,  (the  other  defendant,  William  H.  Brewster,  not  having 
VOL.  V,  5o 
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been  taken)  the  Judge,  at  the  prayer  of  the  District  Attorney  of 
the  United  Slates,  instructed  the  jury, 

1.  "  That  if  the  jury  believe  the  testiaiony  in  the  foregoing 
statement,  and  also  believe,  from  the  evidence,  that  the  repre- 
sentations of  the  prisoners  to  Williams  were,  in  part,  the  induce- 
ment with  Williams  to  buy  the  woman,  then  the  traversers  are 
giiilly,"  meaning  no  doubt,  guilty  upon  this  indictment. 

The  statement  of  testimony  referred  to,  does  not  appear  among 
the  papers  submitted  to  the  Court,  nor  is  there  any  transcript  of 
the  record. 

We  ought  not  to  be  called  upon  to  decide  cases  in  error,  until 
the  record  is  fully  made  up  and  presented  to  the  Court.  But  how- 
ever the  statement  of  the  testimony  may  be,  it  is  not  sufficient,  in 
any  case,  for  the  jury  to  find  testimony.  Tliey  must  not  only 
believe  the  testimony  to  be  true,  but  they  must  find  the  facts 
which  the  testimony  is  intended  to  prove. 

The  jury  ought  not  to  find  the  defendants  guilty,  unless  they 
should,  from  the  evidence,  find  all  the  facts  necessary  to  consti- 
tute the  offence  charged. 

Whatever  may  have  been  the  statement  of  the  testimony,  there- 
fore, we  think  the  instruction  was  wrong.  We  think  it  wrong, 
also,  because  the  indictment  does  not  charge  these  defendants 
with  any  oflence  under  the  Penitentiary  Act.  No  person  is  gnilty 
under  that  statute,  unless  he  has  "  obtained  "  something  by  his  false 
pretence.  This  indictment  does  not  charge  these  defendants  with 
having  obtained  any  thing  by  their  false  pretence ;  and,  therefore, 
they  are  not  guilty  upon  it.  The  indictment  may  be,  and  perhaps 
is,  a  good  indictment  against  Brewster,  who  is  alone  charged 
with  having  obtained  the  fruit  of  the  cheat. 

If  it  should  be  said,  as  I  understand  it  to  have  been  said  in 
argument,  that  if  three  join  in  making  a  false  pretence,  and  one 
of  them  obtains  the  money.  &c.,  all  may  be  said  to  have  obtained 
it ;  the  answer  is,  that  then  the  indictment  should  have  averred 
that  they  all  obtained  it ;  not  that  one  only  obtained  it,  as  stated 
in  this  indictment.  If  these  defendants  did  every  thing  charged 
against  them  in  the  indictment,  and  nothing  more,  they  cannot  be 
guilty,  because  it  does  not  charge  them  with  the  offence  described 
in  the  statute,  which  punishes  those  only  who  obtain  the  fruit  of 
the  fraud. 

2.  The  judge  refused  to  instruct  the  jury, 

"  1st.  That  in  order  to  convict  the  prisoners,"  (that  is,  these 
two  defendants,  Lucretia  and  Harriet,)  "  the  jury  must  believe, 
from  the  evidence,  that  they  received  the  money  and  check 
charged  in  the  indictment  to  have  been  obtained  by  false  pre- 
tences ; "  and 
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"  2d.  That  in  order  to  receive  the  same,  they  must  be  present 
when  it  was  given." 

If  a  person,  under  the  statute,  could  "  obtain  "  the  money,  &c., 
without  personally  receiving  it  into  his  own  hands,  the  judge  cor- 
rectly refused  the  instruction. 

A  person  who  participates  in  the  fraud,  and  who  obtains  the 
benefit  of  the  money,  &c.,  may  well  be  said  to  obtain  the  money 
within  the  meaning  and  mischief  of  the  statute. 

We  think  there  was  no  error  in  refusing  this  instruction. 

3.  The  judge,  also,  refused  to  give  the  following  instruction  : 
"  That  if  the  jury  believe,  from  the  evidence,  that  the  specific 
twenty  bank-notes,  charged,  in  the  third  count  of  the  indictment, 
as  obtained  by  the  prisoners,  by  the  false  pretences  in  the  said 
count  alleged,  were  never  in  the  possession  of  the  said  party, 
whose  property  and  money  they  are  charged  to  be,  then  the  pri- 
soners are  entitled  to  an  acquittal." 

We  think  the  judge  did  not  err  in  refusing  this  instruction. 
1.  Because  that  count  does  not  charge  that  these  defendants 
obtained  those  bank-notes.  2.  Because  the  bank-notes  are  not 
averred  to  be  the  goods,  or  chattels,  or  money,  or  property,  or 
bank-notes  of  the  said  Thomas  Williams. 

It  is  true  that  this  count  charges  that  Williams  gave  the  bank- 
notes to  Brewster,  in  payment  for  Lucretia ;  but  it  does  not 
directly  aver  that  they  were  the  property  of  Williams,  or  were 
ever  in  his  actual  possession.  If  it  had  averred  that  they  were  the 
bank-notes  of  Williams,  we  doubt  whether  it  would  have  been 
necessary  to  prove  them  to  have  been  in  his  actual  possession  ; 
although  in  Walshes  case,  2  Russell  on  Crimes,  113,  117,  all  the 
English  judges  decided  that  the  notes  which  the  prisoner  had 
received  upon  the  prosecutor's  check,  could  not  be  called  the  pro- 
secutor's notes,  because  he  never  had  possession  of  them.  Upon 
this  point,  however,  we  do  not  think  it  necessary  to  give  an 
opinion. 

4.  The  judge  also  refused  to  give  the  following  instruction  : 
"  That  all  the  precedent  declarations  and  doings  of  the  said 
Jones,  Brewster,  and  Clarke,  in  the  said  evidence  in  this  case 
averred,  are  merged  in  the  subsequent  bill  of  sale  and  warranty 
of  Brewster,  and  that  the  prisoners,  upon  this  charge,  are  entitled 
to  an  acquittal." 

The  evidence  referred  to  does  not  appear  in  this  case,  and 
therefore  this  Court  cannot  say  that  the  judge  erred  in  refusing 
this  instruction,  for  it  is  a  matter  of  evidence  to  be  left  to  the  jury, 
who  will  draw  their  own  inferences  from  that  and  all  the  other 
evidence  in  the  cause.  The  prayer  is  not  predicated  upon  any 
supposed  finding  of  the  jury  ;  and,  for  that  reason  also,  was  pro- 
perly refused. 
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5.  The  judge  also  refused  to  give  the  following  instruction: 
"  That  if  the  jury  believe,  from  the  evidence  aforesaid,  that  after 
the  conversations  and  doings  of  the  prisoners,  and  previous  to  the 
consumrnalion  of  the  bargain  between  Williams  and  Brewster, 
the  said  Williams  received  from  the  said  Brewster  alone,  the  bill 
of  sale  given  in  evidence,  then  there  is  no  evidence  that  the  said 
Williams  gave  credit  to  the  assertions  of  the  prisoners,  and  they 
are  entitled  to  an  acquittal." 

The  evidence  referred  to  is  not  before  this  Court,  and,  therefore, 
we  cannot  say  that  the  judges  erred  in  refusing  the  instruction. 
But  if  the  false  pretences  and  the  subsequent  purchase  were  proved 
to  the  satisfaction  of  the  jury,  they  might  in  the  absence  of  all  con- 
tradictory evidence,  infer  that  the  purchase  was  made  upon  the 
faith  of  such  pretences.  The  taking  of  a  warranty,  if  proved,  is  a 
fact  also  for  the  consideration  of  the  jury ;  and  the  inferences 
therefrom  are  to  be  made,  or  not,  by  the  jury,  according  to  the 
preponderance  of  the  evidence  upon  their  minds  ;  and  when  there 
is  evidence  on  both  sides,  the  court  cannot  say  there  is  no  evidence 
on  one  side,  but  should  leave  the  matter  to  the  jury.  Upon  such 
evidence  the  court  cannot  say  that  the  prisoners  were  entitled 
to  an  acquittal.  We  think  the  judge  did  not  err  in  refusing  this 
instruction. 

6.  The  judge  also  refused  to  give  the  following  instruction; 
"  That  if  the  jury  believe,  from  the  evidence  aforesaid,  that  the 
check  was  given  to  Brewster  by  Williams,  in  the  absence  of  the 
prisoners,  they  are  entitled  to  an  acquittal,  notwithstanding  said 
Brewster  may  have  obtained  said  check,  through  the  previous 
countenance  and  management  of  the  prisoners." 

This  prayer  supposes,  that  if  the  prisoners  were  not  present 
when  Williams  gave  the  check  to  Brewster,  they  were  entitled  to 
an  acquittal,  although  they  should  have  participated  in  the  pro- 
ceeds of  the  check  ;  and  whatever  other  evidence  there  might 
have  been. 

If  these  defendants  had  been  charged,  in  the  indictment,  with 
having  obtained  the  check  jointly  with  Brewster,  we  should  not 
have  supposed  it  necessary  to  charge  or  to  prove  that  the  three 
were  all  present  at  the  time  of  its  being  given  by  Williams  to 
Brewster.  We  think  it  would  have  been  sulHcient  to  prove  that 
these  defendants  obtained  their  share  of  it,  or  of  its  proceeds, 
through  Brewster. 

But  these  defendants  are  not  charged  with  obtaining  any  part 
of  the  check  or  its  proceeds;  and  the  evidence  referred  to  in  the 
prayer,  is  not  before  this  Court.  The  prayer,  therefore,  appears 
to  us  to  be  irrelevant;  and  for  that  reason,  as  well  as  because,  if 
relevant,  it  ought  not  to  have  been  granted,  we  think  the  judge 
did  not  err  in  refusing  it. 
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7.  The  judge  also  refused  the  following  instruction :  "  That 
the  mere  exhibition  of  Letty  Clarke  to  the  said  Williams  accom- 
panied with  the  assertion  that  she  was  a  slave  and  willing  to  be 
sold,  is  no  false  pretence,  but  only  a  lie;  even  if  the  jury  should 
believe  she  was,  at  the  time,  free." 

This  prayer  is  not  predicated  on  any  supposed  finding  of  the 
jury.  It  is  therefore  abstract;  and  does  not,  upon  its  face,  appear 
to  be  applicable  to  the  cause  on  trial.  But  under  the  Penitentiary 
Act,  upon  which  this  indictment  was  framed,  the  false  assertion  by 
the  defendants,  by  which  it  is  supposed  they  obtained  the  money, 
the  notes  or  the  check,  is,  we  think,  a  false  pretence  within  the 
meaning  of  that  statute.  At  common  law,  indeed,  the  obtaining 
money  by  a  mere  lie,  which  common  prudence  could  guard 
against,  is  not  an  indictable  offence.  Rex  v.  Wheatley,  2  Bur. 
1127;  but  that  doctrine  was  not  extended  to  cases  under  the 
English  Statute  of  30  Geo.  2,  c.  24,  against  obtaining  money,  &c. 
"  by  false  pretences."  Young  et  al.  v.  The  King",  in  Error,  3  T. 
R.  98,  100,  102,  103,  &c. 

In  that  case  the  counsel  for  the  defendants,  in  p.  100,  contended 
that  the  generality  of  the  words  "  false  pretences,"  does  not  extend 
the  law  to  cases  against  which  common  caution  may  guard.  But 
Lord  C.  J.  Kenyon,  in  p.  102,  says,  "  undoubtedly  this  indictment 
being  founded  on  the  statute  of  30  Geo.  2,  c.  2\,  is  different  from 
a  common-law  indictment. 

"  When  it  passed,  it  was  considered  to  extend  to  every  case 
where  a  party  had  obtained  money  by  falsely  representing  himself 
to  be  in  a  situation  in  which  he  was  not ;  or  any  occurrence  that 
had  not  beppened  ;  to  which  persons  of  ordinary  caution  might 
give  credit.  The  Statute  of  33  H.  8,  c.  1,  requires  a  false  seal  or 
token  to  be  used,  in  order  to  bring  the  person  imposed  upon  into 
the  confidence  of  the  other ;  but  that  being  found  to  be  insnlli- 
cient,  the  Statute  of  30  Geo.  2,  c.  24,  introduced  another  offence, 
describing  it  in  terms  extremely  general.  It  seems  difficult  to 
draw  the  line,  and  to  say  to  what  cases  this  statute  shall  extend  ; 
and  therefore  we  must  see  whether  each  particular  case,  as  it 
arises,  comes  within  it.  In  the  present  case,  four  men  came  to 
the  prosecutor,  representing  a  case  as  about  to  lake  place  ;  that 
William  Lewis  should  go  a  certain  distance  within  a  limited  time  ; 
that  they  had  betted  upon  the  event,  and  that  they  would  probably 
win.  He  was,  perhaps,  loo  credulous,  and  gave  confidence  to 
them,  and  advanced  his  money  ;  and  afterwards  the  whole  story 
proved  to  be  an  absolute  fiction.  Then  the  defendants,  morally 
speaking,  have  been  guilty  of  an  offence.  I  admit  that  there 
are  certain  irregularities  which  are  not  the  subject  of  criminal 
law  ;  but  when  the  criminal  law  happens  to  be  auxiliary  to  the 
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law  of  morality,  I  do  not  feel  an  inclination  to  explain  it  away. 
Now  this  offence  is  within  the  words  of  the  act ;  for  the  defend- 
ants have,  by  false  pretences,  fraudulently  contrived  to  obtain 
money  from  the  prosecutor ;  and  I  see  no  reason  why  it  should 
not  be  held  to  be  within  the  meaning  of  the  statute."  In  p.  103, 
Ashhurst,  J.,  said,  "  as  to  the  first  objection  ;  cases  which  happened 
before  the  passing  of  the  30  Geo.  2,  c.  24,  do  not  apply  to  this  ; 
for  that  statute  created  an  offence  which  did  not  exist  before, 
and  I  think  it  includes  the  present.  The  legislature  saw  that  all 
men  were  not  equally  prudent ;  and  this  statute  was  passed  to 
protect  the  weaker  part  of  mankind.  The  words  are  very  general ; 
'  all  persons  who  knowingly,  by  false  pretences,  shall  obtain  from 
any  person  money,  goods,  &c.  with  intent  to  cheat  or  defraud,'  &c. 
and  we  have  no  power  to  restrain  their  operation." 

BuLLER,  J.,  in  p.  104,  is  full  to  the  same  effect.  He  said,  "  the 
statute  clearly  extends  to  cases  which  were  not  the  subject  of 
indictment  at  common  law.  The  ingredients  of  this  offence  are 
the  obtaining  money  by  false  pretences,  and  with  an  intent  to 
defraud.  Barely  asking  for  a  sum  of  money  is  not  sufficient  ;  but 
some  pretence  must  be  used,  and  that  pretence  false  ;  and  the 
intent  is  necessary  to  constitute  the  crime.  If  the  intent  be  made 
out,  and  the  false  pretence  used  in  order  to  effect  it,  it  brings  the 
case  within  this  statute  ;  "  and  he  cites  a  case  in  which  the  pre- 
tence was  a  bare  lie,  and  the  whole  story  a  fiction  ;  and  in  which 
the  prisoner  was  convicted  and  condemned  luider  the  statute. 

It  is  true  that  those  statutes  were  not  extended  in  practice  lo 
the  State  of  Maryland,  and  were  never  in  force  in  this  county  ; 
but  they  were  known  to  every  lawyer  in  that  Slate  and  this  county  ; 
and  there  can  be  no  doubt  that  Congress  had  them  in  view  when 
they  passed  the  penitentiary  law  for  this  district.  It  uses  the 
same  general  terms,  "  false  pretences,"  without  any  definition  or 
explanation. 

The  words  of  the  statute  are,  "  That  every  person,  duly  con- 
victed of  obtaining,  by  false  pretences,  any  goods  or  chattels, 
money,  bank-note,  promissory  note,  or  other  instrument  in  writing, 
for  the  payment  or  delivery  of  money  or  other  valuable  thing, 
shall  be  sentenced  to  suffer  imprisonment  and  labor  for  a  period 
not  less  than  one  year,  nor  more  than  five  years."  It  does  not, 
like  the  English  Statute  of  80  Geo.  2,  c.  24,  expressly  require 
that  it  should  be  done,  "  with  intent  to  cheat  or  defraud  any  per- 
son or  persons,  of  the  same,"  but  as  the  Penitentiary  Act  seems  to 
consider  the  offence  of  obtaining  money  by  false  pretences  as  an 
offence  already  well  known  ;  and  as  it  was,  and  could  be,  only 
known  as  the  oflence  created  by  the  English  Statute  of  30  Geo. 
2,  c.  24,  it  seems  reasonable  that  such  an  intent  ought  to  be  con- 
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sidered  as  constituting  an  essential  ingredient  in  the  offence  named 
in  the  penitentiary  law. 

We  are,  therefore,  of  opinion  that  the  judge  did  not  err  in  refus- 
ing lo  instruct  the  jury  that  the  exhibition  of  Letty  Clarke  to  the 
said  Willianis,  accompanied  by  the  false  assertion  that  she  was  a 
slave,  and  willing  to  be  sold,  was  not  a  false  pretence. 

8.  The  judge  also  refused  to  instruct  the  jury,  "that  Letty 
Clarke's  own  statements,  as  against  her,  were  not  competent  proof 
of  her  freedom." 

If  the  word  "  proof"  means  evidence  only,  as  we  suppose  it 
was  intended  to  mean,  the  instruction  was  correctly  refused ;  her 
voluntary  confessions  were  competent  evidence  of  that  fact,  as 
against  her,  in  this  cause. 

9.  The  judge  was  therefore  right  also  in  refusing  to  instruct  the 
jury,  "  that  there  was  no  evidence  of  the  freedom  of  the  said 
Letty  Clarke." 

10.  And  also  in  refusing  to  instruct  the  jury,  "  that  the  United 
States  had  failed  to  prove  the  false  pretence  alleged,  by  sufKcieni 
proof." 

Judgment  reversed  ;  and  ordered  to  be  arrested. 


Zadock  Hemstead  v.  James  Colburn. 

In  actions  of  replevin,  in  all  cases  where  judgment  is  to  be  entered  up  for  the  defend- 
ant, it  should  be  for  a  return. 

If,  in  replevin,  upon  the  plea  of  property  in  the  defendant,  the  jury  find  for  the  de- 
fendant and  assess  his  damages  to  the  value  of  the  goods  replevied,  the  defendant 
may  still  maintain  an  action  upon  the  replevin-bond,  and  recover  damages  beyond 
the  value  of  the  goods. 

Debt  on  a  replevin-bond,  in  the  penalty  of  S150. 

Mr.  Marbury,  for  the  plaintiff,  moved  the  Court  to  order  the 
clerk  to  extend  the  judgment  in  the  action  of  replevin,  so  as  to 
include  a  judgment  for  a  return,  the  verdict  having  bec;i  for  llie 
defendant  in  the  action  upon  the  plea  of  property,  with  $81 
damages. 

After  some  conversation  between  the  bench  and  the  bar  upon 
the  question  of  practice,  the  Court  said,  that  in  all  cases  where 
judgment  is  to  be  entered  up  for  the  defendant  in  replevin,  it 
should  include  a  judgment  for  a  return  of  the  property  ;  Cranch, 
C.  J.,  doubting  as  to  cases  of  non-pros,  of  the  plaintiff  after  decla- 
ration. Gilbert  on  Distresses  and  Replevins,  Ed.  of  1757,  pp. 
231,232;  Dublin  Ed.  of  1792,  p.  167;  Bro.  Retorn  de  avers. 
Pi.  33  ;  Dyer,  280,  PI.  14. 

Mr.  Marbury  then  offered  to  read  in  evidence  to  the  jury  the 
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proceedings  in  the  replevin  ;  and  the  verdict  for  the  defendant  in 
replevin  (the  present  plaintiff)  for  881  damages,  being  the 
amount  of  the  appraisement  of  the  goods. 

M)'.  Redin,  contra,  objected  to  his  reading  the  appraisement  to 
show  that  the  $81  damages  were  given  for  the  value  of  the 
goods,  and  not  for  general  damages  for  replevying  the  goods. 

The  Court  permitted  the  appraisement  to  be  read  for  that 
purpose. 

Ml'.  Marbury  then  offered  to  give  evidence  of  damages  over 
and  above  the  value  of  the  goods  replevied  ;  and  contended  that 
the  jury  in  replevin  cannot  give  damages  for  the  detention  by  the 
replevin,  nor  for  any  injury  or  loss  occasioned  thereby  subsequent 
to  the  replevin.  These  are  all  covered  by  the  condition  of  the 
bond,  and  can  only  be  recovered  by  an  action  upon  the  bond. 
Hopcwc/l  v.  Price,  2  Har.  &  Gill,  275. 

Mr  Redin,  contra.  It  does  not  appear  for  what  the  damages 
were  given.  They  did  not  merely  find  the  value  of  the  goods 
under  the  statute,  but  have  given  damages  for  which  the  defend- 
ant in  re|)levin  had  judgment,  and  cannot  recover  damages  again 
upon  the  bond.  If  the  plaintiff  in  replevin  had  become  notKsuit 
the  defendant  could  not  have  recovered  damages  against  him,  but 
if  upon  a  plea  of  property  the  defendant  recovers  damages,  it  is 
conclusive,  and  no  further  damages  can  be  recovered  upon  the 
bond. 

The  Court  (MoRSELL,  J.,  contra,  and  Cranch,  C.  J.,  doubting,) 
permitted  3Tr.  Marbury  to  give  evidence  of  damages  consequent 
upon  the  replevin. 

Verdict  for  plaintiff.     Damages,  ^'150. 


William  Noyes    et    al.    v.  William  L.  Brent,  Garnishee  of 
E.  Wilmarth,  Junior. 

A  mort;j:aj:,^c  of  all  of  a  man's  stock  in  trade  and  debts  due  to  him,  to  secure  payment 
of  a  delit  already  due  and  payable  by  him  to  the  mortgagee  on  demand,  is  void,  as 
to  creditors,  unless  the  ])Ossession  accompanied  and  followed  the  deed,  although 
acknowledged  and  recorded  according  to  the  Maryland  law  of  1729,  c.  8,  ^  5. 

This  was  an  attachment  under  the  Act  of  Assembly  of  Mary- 
land of  1795,  c.  56.     The  garnishee  pleaded  nulla  bona. 

Mr.  W.  L.  Brent,  was  in  possession  of  the  stock  in  trade  of  a 
shoe-store  recently  kept  by  Ezra  Wilmarth,  junior,  in  the  city  of 
W^ii^hington,  having  taken  posse^^sion  of  the  same  by  virtue  of  a 
power  of  attorney,  or  other  aulliority,  from  Ezra  Wilmarth,  senior, 
(the  father  of  the    defendant,)   and   one   Ephraim    Foster,    (the 
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brother-in-law  of  the  defendant,)  to  whom  the  defendant  had,  by 
bill  of  sale  dated  February  14lh,  1834,  conveyed  the  san:ie  in 
trust,  to  secure  the  payment  of  $2,000,  due  by  the  defendant  to 
his  father  by  a  promissory  note  to  him,  of  that  date,  payable  on 
demand  ;  and  of  $2,700  due  by  the  defendant  to  the  said  Ephrahn 
Foster,  by  a  like  promissory  note. 

The  goods  are  described  in  the  deed,  in  the  follovving  manner : 
"All  and  singular  the  goods  and  chattels,  household  furniture  and 
articles  as  particularly  described  upon  the  schedule  marked  A, 
annexed  to  and  made  part  of  this  instrument  of  writing,  being  all 
the  goods  and  chattels,  merchandises  and  articles  now  in  the  store 
of  the  said  Ezra  Wilmarth,  junior,  on  Pennsylvania  Avenue,  in 
Washington  city  in  the  District  of  Columbia,  and  every  the  debts 
and  sums  of  money  due  and  owing  or  payable  to  the  said  Ezra 
Wilmarth,  and  all  books  of  accounts,  bonds,  bills,  &c. ;  and  also 
all  additional  stock,  goods,  and  chattels,  merchandises,  articles 
and  effects  as,  with  the  proceeds  of  the  sale,  (or  by  other  means,) 
of  said  goods  and  chattels,  merchandises,  articles,  and  effects  now 
in  said  store,  may  be  purchased  by  said  Ezra  Wilmarth,  junior, 
and  sent  into  his  store  to  replace  such  sales  as  may  have  been 
made  by  him." 

And  there  is  a  proviso,  that  if  the  said  Ezra  Wilmarth,  junior, 
should  "  pay  the  said  several  sums  of  money  with  interest  from 
this  date,  or  from  the  date  of  the  said  several  debts,  whenever  the 
said  Ezra  Wilmarth,  junior,  shall  be  requested  so  to  do  ;  "  "  then 
these  presents,"  &c.,  "  shall  cease,"  &c. 

And  "  it  is  further  stipulated  and  agreed,  that  the  said  Ezra 
Wilmarth,  senior,  and  Ephraim  Foster,  or  their  heirs  or  legal 
representatives,  are  hereby  authorized  and  empowered,  as  trustees 
of  the  said  Ezra  Wilmarth,  junior,  to  take  possession  of  all  the 
goods,"  &c.,  "  herein  bargained  and  sold  as  aforesaid,  at  any 
time  they  may  think  proper,  and  to  sell  and  dispose  of  them  at 
public  or  private  sale,  for  cash  or  for  credit,  in  the  manner  they 
may  think  best;  and  to  pay  themselves  out  of  the  proceeds 
thereof;  and  should  any  balance  remain,  after  the  aforesaid  debt, 
with  interest,  and  costs  of  sales  deducted,  then  to  pay  the  same 
over  to  the  said  Ezra  Wilmarth,  junior,"  &c. 

The  possession  did  not  accompany  and  immediately  follow  the 
deed  ;  but  it  was  duly  acknowledged  and  recorded  according  to 
the  Maryland  Act  of  1729,  c.  8,  §  5. 

Upon  the  trial  of  the  issue  upon  the  plea  of  nulla  bona, 

Mr.  R.  J.  Brent,  for  the  garnishee,  offered  in  evidence,  the 
aforesaid  deed  of  trust,  with  evidence  that  Ezra  Wilmarth,  senior, 
the  father  of  the  defendant,  was  a  clergyman  in  Rowley,  in  Mas- 
sachusetts ;    whose  salary  was   ^240  a  year   with  a  parsonage 
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worth  only  ^60,  or  $80  a  year.  And  that  the  said  Ephraim 
Foster  was  the  brother-in-law  of  the  defendant,  and  lived  in  Box- 
ford  in  Massachusetts. 

Mr.  Mnrbury,  for  the  plaintiff,  contended  that  the  possession 
ought  to  have  accompanied  the  deed,  as  it  was  to  secure  a  present 
debt,  then  due  and  payable,  having  no  time  to  run,  with  a  power 
to  the  trustees  to  take  immediate  possession  and  sell,  and  no  right 
of  possession  reserved  to  the  mortgagor.  That  the  possession  of 
the  mortgagor  was  inconsistent  with  the  deed.  And  he  prayed 
the  Court  to  instruct  the  jury,  that  this  deed  was  fraudulent  and 
void,  as  to  the  plaintiff,  unless  the  possession  accompanied  and 
followed  the  deed,  although  it  was  acknowledged  and  recorded 
according  to  the  Maryland  Act  of  1729,  c.  8,  §  5. 

Mr.  R.  J.  Brent,  contra.  That  principle  is  applicable  only  to 
absolute,  unconditional  deeds,  not  to  mortgages.  The  deed 
recognizes  the  power  of  the  grantor,  to  continue  to  sell  the  goods, 
and  rej)lace  them  by  the  purchase  of  others;  this  implies  a  con- 
tinued right  of  possession  in  the  defendant.  His  possession, 
therefore,  was  consistent  with  the  deed.  The  trustees  were  not 
bound  to  take  possession  immediately.  The  debts  were  not  pay- 
able until  demanded,  and  whenever  demanded,  the  defendant 
had  a  right  to  redeem;  and  a  court  of  equity  would  permit  him 
to  redeem  at  any  time  before  sale.  Hamilton  v.  Russell,  1  Cranch, 
309  ;  Edumrds  v.  Harben,  2  T.  R.  594 ;  T/te  United  States  v. 
Hooe,  3  Cranch,  73 ;  Conrad  v.  The  Atlantic  Ins.  Co.  1  Peters, 
449. 

It  is  sufficient  if  the  possession  be  taken  in  a  reasonable  time 
after  the  mortgage  becomes  absolute. 

The  Act  of  Maryland,  1729,  c.  8,  <§>  5,  rebuts  the  argument  as 
to  secret  fraud,  and  removes  the  objection  as  to  the  want  of  pos- 
session. 

Mr.  Marbury  cited  2  Kent,  Com.  516  ;  Gardner  v.  Adams,  12 
Wend.  297  ;  Look  v.  Comstock,  15  Wend.  244  ;  Randall  v.  Cook, 
17  Wend.  53. 

The  Court,  (nem.  con.)  instructed  the  jury  as  prayed  by  Mr. 
Marbury. 

Verdict  for  the  garnishee,  on  the  plea  of  nidla  bona. 


John  Moffit  et  al.  v.  Richard  Varden's  Heirs  and  Executors. 

If  the  executors,  inadvertently,  pay  to  some  of  tlie  legatees  more  than  their  shares  of 
the  residuum,  and  to  others  of  the  legatees  less  than  their  shares,  and  the  estate  is 
not  sufticient  to  make  good  the  deficiency,  the  executors  must  suffer  the  loss,  or 
look  for  reimbursement,  to  the  legatees  who  have  been  over-paid. 


MARCH    TERM,  1840.  659 

Moffit  V.  Varden. 

If  property  be  devised  to  the  children  of  A.  B.  to  be  divided  among  them,  when  they 
arrive  at  the  age  of  maturity,  the  established  rule  of  construction  is,  that  all  the 
children  then  living,  (that  is,  when  the  eldest  shall  have  arrived  at  the  age  of  twenty 
one,)  shall  come  in  for  their  share,  whether  born  before  or  after  the  death  of  the 
testator. 

The  shares  of  those  who  have  died  in  the  mean  time,  will  have  lapsed  into  the  gene- 
ral residuum,  to  be  divided  among  the  survivors ;  and  the  children  born  in  the 
mean-time,  become  entitled  to  their  equal  shares  with  the  other  children. 

If  one  die  after  the  eldest  arrived  at  the  age  of  twenty-one,  and  before  actual  distribu- 
tion, liis  share  goes  to  his  next  of  kin,  and  docs  not  lapse  into  the  residuum. 

A  ])crson  who  has  not  been  heard  of  for  more  than  seven  years,  will  be  presumed  to 
have  died  at  the  end  of  the  seven  years. 

When  the  dcvLsc  is  directly  to  the  children  of  the  testator's  brother  and  sister,  the 
devisees  take  per  capita,  and  not  per  stirpes. 

Bill  in  equity  by  some  of  ihe  legatees  of  Jcseph  Varden, 
against  the  executors  and  the  other  legatees. 

The  bill  was  filed  on  the  30th  of  November,  1836,  and  charges, 

1.  That  Joseph  Varden,  after  bequeathing  $1,000  to  Bishop 
Neale,  in  his  will  made  on  the  7th,  and  proved  on  the  9th  of  Octo- 
ber, 1809,  says,  "  Item,  I  leave  all  my  other  property,  both  real 
and  personal,  to  be  equally  divided  among  the  children  of  my 
brother,  Richard  Varden,  and  my.  sister,  Henrietta  Mickum,  when 
they  arrive  at  the  age  of  maturity,  that  is,  twenty-one  years  old  ; 
and  I  hereby  appoint  Mr.  William  Brent  and  Daniel  Brent,  of 
Washington  city,  executors  of  this  my  last  will  and  testament,  to 
see  the  same  carried  into  effect." 

2.  That  Richard  Varden,  at  the  death  of  the  testator,  had  four 
children,  namely,  the  complainant,  Elizabeth  MofFit,  widow  of 
Robert  Moffit,  and  the  complainant,  Matilda  Ann  ]\Ioffit,  wife  of 
the  complainant,  John  Moffit ;  John  Varden  who  had  been  absent 
the  last  six  years,  and  had  not  been  heard  from ;  and  Joseph  Var- 
den, a  minor,  about  nineteen  years  old  (at  the  filing  of  the  bill)  ; 
and  Richard  Varden,  "  born  after  the  death  of  the  testator." 

That  the  testator's  sister,  Henrietta,  at  the  time  of  his  death  had 
two  sons,  Samuel  Mickum,  and  William  Mickum. 

3.  That  the  executors  took  possession  of  the  whole  estate,  real 
and  personal,  rents,  issues,  and  profits,  and  have  from  time  to 
time  paid  various  sums  of  money  for  the  support  and  mainte- 
nance and  education  of  the  devisees,  but  the  fair  proportion  to 
which  the  complainants  are  entitled  has  not  been  paid  to  the  m 

4.  That  the  complainants,  and  several  of  the  other  devisees,  are 
of  full  age,  and  entitled  to  demand  and  receive  their  respective 
shares. 

5.  They  pray  for  an  account,  &c.,  and  that  the  real  estate  may 
be  sold  by  a  trustee,  &c. 

Richard  Varden,  the  infant,  answers  by  guardian  that  he  has 
been  informed  and  believes,  that  he  was  born  about  three  weeks 
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after  the  death  of  the  testator,  and  insists  upon  his  right  to  a  share 
of  his  uncle's  estate  under  the  will.  Joseph  Varden,  on  the  4th 
of  December,  1828,  being  of  full  age,  answered,  and  consented 
to  the  sale  of  the  real  estate,  and  admits  the  facts  slated  in  the 
bill,  and  that  his  brother  Richard  is  entitled  to  an  equal  share  of 
the  cbiiate.  He  stales  that  his  brother  John  went  to  sea,  more 
than  eight  years  ago,  and  has  not  since  been  heard  of. 

Samuel  Mickum  answers  for  himself,  and  as  trustee  of  Wm. 
P.  Mickum,  and  admits  the  facts  stated  in  the  bill,  in  relation  to 
the  families  of  Richard  Varden  and  Henrietta  Mickum.  He 
states  that  he  has  received  less  than  his  share,  but  is  opposed  to 
the  sale  of  the  real  estate,  at  this  time,  (1829,)  because  it  would 
not  then  sell  for  its  value.  He  denies  the  right  of  Richard  Var- 
den, to  any  share  of  the  estate,  not  being  in  esse  at  the  death  of 
the  testator,  but  born  perhaps  five  or  six  months  afterwards.  He 
states  that  John  Varden  left  Alexandria,  as  a  sailor,  on  a  foreign 
voyage,  in  November,  1819,  and  has  never  since  been  heard  of 
except  in  the  early  part  of  1820,  by  the  master  of  the  vessel  in 
which  he  sailed,  who  reported  that  John  had  left  him  in  the  port 
to  which  they  were  bound.  That  if  John  died  under  age,  this 
defendant  claims  a  proportion  of  the  share  which  would  have 
fallen  to  him.  That  as  trustee  for  Wm.  P.  Mickum  under  the  In- 
solvent Law,  he  claims  his  share  of  the  estate.  " 

The  executors,  (June  7,  1828,)  answer,  and  admit  the  facts 
concerning  the  family  of  Varden,  stated  in  the  bill,  and  that  they 
took  possession  of  the  real  and  personal  estate,  as  executors  and 
trustees  under  the  will,  from  which  they  have  realized  a  considera- 
ble sum  of  money,  all  of  which,  and  more,  they  have  expended 
in  the  support  and  education  of  the  devisees,  in  keeping  the 
houses  in  repair,  and  in  the  payment  of  debts,  and  the  legacy  of 
$1,000  to  the  Bishop  ;  and  they  refer  to  their  accounts  settled  in 
the  Orphans'  Court,  and  exhibit  an  abstract  of  payments  made  by 
them  for  the  benefit  of  the  devisees,  (exhibit  A.)  amounting  to 
more  than  $8,000.  They  say  they  have  no  objection  to  the  sale 
of  the  real  estate,  and  pray  to  be  reimbursed  out  of  the  proceeds 
thereof,  whatever  may  be  found  due  to  them  for  their  advances. 

On  the  IGth  of  January,  1830,  the  usual  notice  to  absent  de- 
fendants having  been  published,  as  to  John  Varden,  the  bill  was 
taken  for  confessed  against  him,  and  the  papers  in  the  cause  were 
referred  to  the  auditor,  to  audit  and  state  the  account  of  the  exe- 
cutors, and  report  the  sums  paid  by  them  to  the  devisees  respect- 
ively. 

On  the  8th  of  January,  1833,  the  auditor  reported  a  balance 
due  to  the  executors  of  $637.52.  That  the  whole  amount  ad- 
vanced by  them  to  the  devisees  was  ^8,044.90  ;  the  equal  pro- 
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portion  of  which  to  each  of  the  seven  devisees,  including  John 
and  Richard  Varden,  is  $l,149.27i. 

That  the  following  devisees  have  received  more  than  their  re- 
spective proportions,  the  sums  annexed  to  their  names,  namely  : 
Joseph  Varden,  $158.47| 

Richard  Varden,  301.101 

V^illiam  P.  Mickum,  463.54| 


$923,121 
And  that  the  following  have  received  less  than  their  respective 
proportions,  namely  : 

John  Varden,  f  318.41 

Elizabeth  Moffit,  453.71| 

Matilda  Moffit,  92.641 

Samuel  Mickum,  58.341 


$923.12 

The  auditor  suggests,  in  his  report,  that  the  sum  of  $923.12, 
which  has  been  overpaid  to  some  of  the  devisees,  and  the  sum  of 
|637.52,  advanced  by  the  executors,  should  be  paid  out  of  the 
sales  of  the  land. 

The  auditor  states  the  objection,  made  by  Samuel  Mickum,  to 
the  claim  of  Richard  Varden  to  a  share  of  the  estate,  and  suggests 
that  John  Varden  may  now  be  considered  as  dead,  and  that  his 
share  should  go  to  his  brothers  and  sisters,  as  his  next  of  kin  ;  and 
should  not,  as  a  lapsed  legacy,  fall  into  the  residuum  devised  to 
all  the  children  of  the  testator's  brother  and  sister. 

On  the  28th  of  March,  1833,  the  cause  was  set  for  hearing,  by 
consent,  upon  the  bill,  answers,  exhibits,  replication,  auditor's 
report,  and  other  proceedings,  and  the  same  having  been  heard, 
the  Court,  on  the  29th  of  March,  1833,  decreed  a  sale  of  the  real 
estate  mentioned  in  the  bill. 

On  the  27lh  of  January,  1837,  the  trustee  reported  the  sales 
made  in  1833  and  1836,  amounting  to  $721. 

Cranch,  C.  J.     The  cause  is  now  submitted  for  final  decree. 

No  exception  is  taken  to  the  balance  of  $637.52,  reported  by 
the  auditor,  as  due  to  the  executors  for  advances  made  by  them 
to  the  devisees ;  nor  to  the  principle  assumed  by  the  auditor,  that 
those  who  have  received  less  than  their  share  of  those  advances 
should  be  compensated  out  of  the  proceeds  of  the  sales  of  the 
land  ;  and  that  the  balance  due  to  the  executors  should  be  reim- 
bursed out  of  the  same  proceeds,  if  they  should  be  sufficient  to 
pay  both  ;  that  is,  to  put  those,  who  have  received  less  than  their 
share  of  the  advances,  upon  a  par  with  those  who  have  received 
VOL.  V.  56 
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more  than  their  share,  and  also  to  pay  the  balance  due  to  the 
executors. 

It  appears  by  the  report  that  it  will  require  $923.12,  to  put  all 
the  devisees  upon  a  par  as  to  the  advances  made  by  the  executors, 
which,  added  to  the  balance  of  ^637.52,  due  to  the  executors, 
makes  the  sum  of  $1,560.64,  to  be  raised  by  sales  of  the  land,  to 
do  justice  to  all  parties.  But  the  sales  produced  only  $721 ;  and 
the  question  is,  how  is  that  money  to  be  applied.  Shall  the  exe- 
cutors receive  it  and  apply  it  to  the  settlement  of  the  balance  due 
to  them,  and  leave  the  deficient  devisees  to  get  their  money  from 
those  who  have  received  more  than  their  shares  ;  or  shall  those 
deficient  receive  it  and  compel  the  executors  to  resort  to  the  de- 
visees who  have  been  overpaid  ? 

If  those  deficient  devisees  should  sue  the  executors  for  the 
balance  of  their  legacies,  or  proportion  of  the  sales  of  the  real 
estate,  would  it  be  a  good  defence  for  the  executors  to  say  that 
they  had  overpaid  the  other  devisees  ?  If  the  deficient  devisees 
should  bring  a  suit  against  the  other  devisees  to  compel  them  to 
refund  the  surplus  which  they  have  received,  could  they  recover  ? 
Have  not  the  executors  made  these  advances  and  over-payments 
in  their  own  wrong  ?  And  should  they  not  have  taken  security 
to  refund  ?  I  am  inclined  to  think  that  the  proceeds  of  the  sales 
of  the  land  should  be  applied  to  the  equalization  of  the  devisees  ; 
and  that  the  executors  must  look  to  those  devisees  who  have  been 
overpaid  to  get  back  their  money. 

Then,  if  the  proceeds  of  the  sales  of  the  lands  are  to  be  divided 
among  the  devisees,  it  becomes  necessary  to  ascertain  who  they 
are  ;  and  this  presents  the  question,  whether  Richard  Varden, 
who  was  born  after  the  death  of  the  testator,  was  entitled  to  an 
equal  share  with  the  other  children.  I  am  of  opinion  that  he  was. 
He  was  in  ventre  sa  mere,  at  the  death  of  the  testator  ;  and  if  the 
devise  had  been  to  all  the  children  living  at  the  testator's  death, 
he  would  have  been  a  legal  devisee.  See  Clarke  v  Blake,  2  Ves. 
Jr.  673;  3  Bro.  C.  C.  320,  S.  C;  2  H.  Bl.  379,  S.  C. ;  and  the 
cases  collected  in  8  Com.  D.  Appendix  425,  426,  1  Am.  edit,  by 
Day,  §5. 

But  by  this  will  the  property  is  to  be  equally  divided  among 
the  children  "  when  they  arrive  at  the  age  of  maturity." 

In  such  case  the  legacies  do  not  vest  in  possession  until  the 
eldest  of  the  children  arrives  at  the  age  of  maturity  ;  that  is, 
twenty-one  years  of  age  ;  and  in  such  cases  the  established  rule 
of  construction  is,  that  all  the  children  then  living,  (that  is,  when 
the  eldest  shall  have  arrived  at  the  age  of  maturity,)  shall  come  in 
for  their  share,  whether  born  before  or  after  the  death  of  the  tes- 
tator.    See  Barrina-ion  v.  Tristram,  6  "Ves.  345,  and  the  cases  in 
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8  Com.  Dig.  425,  426;  Titcomb  v.  Butler,  3  Simons,  417;  and 
Balm  V.  Balm,  Id.  492. 

The  reason  of  this  rule  is,  that  when  one  of  the  legatees  be- 
comes entitled  to  receive  his  share,  it  is  necessary  to  ascertain  the 
whole  number  of  legatees  among  whom  the  estate  is  to  be  divided. 

The  shares  of  those  who  have  died  in  the  mean  time,  will,  I 
apprehend,  have  lapsed  into  the  general  residuum,  to  be  divided 
among  the  survivors  ;  and  the  children  born  in  the  mean  time 
become  entitled  to  their  equal  shares  with  the  other  children. 

The  time  when  the  eldest  of  the  children  arrived  at  the  age  of 
maturity  is  not  ascertained  in  these  proceedings,  nor  the  precise 
time  of  the  birth  of  Richard  Varden.  He  states,  in  his  answer, 
thai  he  has  been  informed  and  believes  that  he  was  born  about 
three  weeks  after  the  death  of  the  testator,  who  died  on  the  day 
of  the  date  of  the  will,  or  on  the  next  day  ;  for  the  will  was  made 
on  the  7th  and  was  proved  on  the  10th  of  October,  1809  ;  so  that 
unless  one  of  the  legatees  came  of  age  within  three  weeks  after 
the  death  of  the  testator,  Richard  was  entitled  to  his  share. 

The  time  of  the  death  of  John  is  not  ascertained.  If  he  died 
before  the  eldest  of  the  children  came  of  age,  his  share  lapsed  into 
the  residuum.  If  he  died  after,  his  share  vested  in  him,  and  goes 
to  his  next  of  kin,  in  equal  degree.  He  went  to  sea  in  1819,  and 
has  not  been  heard  of  since  the  beginning  of  the  year  1820.  In 
analogy  to  the  statute  of  bigamy,  the  presumption  of  death  arises 
if  seven  years  have  lapsed  since  the  party  has  been  heard  of;  so 
that  it  may  be  presumed  that  he  died  in  the  beginning  of  the  year 
1827.  The  bill  in  this  case  was  filed  November  30,  1826,  and 
slates  that  the  complainants,  and  several  of  the  other  legatees, 
were  then  of  full  age  ;  so  that  there  is  a  strong  presumption  that 
John's  legacy  vested  before  his  death  ;  and  that  it  should  go  to 
his  next  of  kin,  namely,  his  brothers  and  sisters. 

The  devise  in  this  case,  being  directly  to  the  children  of  the 
testator's  brother  and  sister,  the  devisees  take  per  capita,  and  not 
per  stirpes ;  and  each  is  entitled  to  an  equal  share. 

MoRSELL,  J.,  concurred  in  the  result  of  this  opinion,  but 
thought  the  legacies  vested  in  possession  in  the  legatees  at  the 
death  of  the  testator,  and  not  when  the  eldest  child  came  of  age. 

Thruston,  J.,  absent. 


Negro  Moses  Graham  v.  Richard  B.  Alexander. 

If  a  female  slave  be  sold  in  Alexandria  county,  "  she  to  be  free  at  thirty-one,  and  her 
children  tlien  born,  and  those  afterwards  to  be  born,  at  the  same  age,"  a  child  after- 
wards born  of  such  slave  before  her  age  of  thirty-one,  is  entitled  to  freedom  when 
arrived  at  the  age  of  thirty-one  years. 

The  jury  found  the  following  special  verdict :  We  find  that  the 
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petitioner  is  the  son  of  Milly,  who  was  the  slave  of  Miss  Brown, 
who  resided  in  Georgetown  about  the  year  1790  ;  and  for  two  of 
three  years  afterwards,  with  her  sister  Mrs.  Magruder.  That  she 
afterwards  lived  with  the  same  sister  in  Maryland ;  and  after- 
wards, but  not  before  1806,  with  her  sister,  Mrs.  Alexander,  in 
Alexandria  county.  That  during  all  this  time,  the  petitioner's 
mother  and  grandmother  belonged  to  Miss  Brown,  who  some 
time  about  the  year  1813,  while  she  was  living  with  Mrs.  Alexan- 
der, brought  Milly  from  Washington  county,  where  she  had 
been  living  hired  out  by  her  mistress  for  one  or  two  years,  to  Mrs. 
Alexander's,  in  Alexandria  county.  That  Milly  then  had  two 
female  children,  and  that  the  petitioner  was  born  afterwards,  and 
while  Milly  was  at  Mrs.  Alexander's.  That  Miss  Brown,  on 
bringing  her  to  Mrs.  Alexander's,  sold  Milly  and  her  two  child- 
ren to  Mrs.  Alexander ;  she  to  be  free  at  thirty-one,  and  her 
children  then  born,  and  those  afterwards  to  be  born,  at  the  same 
age.  That  the  petitioner  was  held  by  Mrs.  Alexander  during  her 
life,  and  by  her  administrator,  the  present  defendant,  since ;  not 
as  a  slave  for  life,  but  as  entitled  to  freedom  at  thirty-one  years  of 
age.  That  Miss  Brown  died  in  1825,  making  her  last  will  and 
testament  as  follows  :  "  (In  this  will  she  says,  "  Whereas  I  have 
sold  to  my  sister  Alexander  a  negro  woman  called  Milly,  and 
her  two  children  Ann  and  Rachel,  since  which  time  the  said 
Milly  has  had  two  other  children,  Jenny  and  Christy  ;  and 
whereas  the  term  for  which  the  said  Milly  was  sold,  has  expired, 
and  her  said  children  are  bound  to  serve  till  they  shall  have 
attained  the  age  of  thirty-one  years  respectively.  Now  it  is  my 
will  and  desire,  that  the  lime  of  the  said  four  children  of  Milly, 
shall  be  purchased  by  my  executor,  and  that  they  shall  be  forth- 
with emancipated  by  him ;  and  I  do  hereby  authorize  him  to 
make  such  purchase  out  of  the  estate  I  shall  leave.  But  as  the 
amount  for  which  I  sold  the  said  Milly  and  her  two  children,  has 
never  been  paid  to  me,  it  is  my  desire  that  that  debt  shall  be 
applied,  if  practicable,  towards  the  said  purchase.") 

That  Miss  Brown,  by  her  will,  recognized  the  terms  of  sale  of 
said  negroes,  to  her  sister,  to  be,  that  they  were  to  be  free  at 
thirty-one  years  of  age.  That  the  petitioner  will  be,  on  the  25lh 
of  December,  1839,  twenty-six  years  of  age.  That  Miss  Brown 
sent  an  officer  for  Milly  to  Georgetown,  where  she  (Milly)  was 
then  residing,  and  from  whence  she  was  brought,  in  1813,  to  her 
sister's,  with  the  intention  to  sell  her  and  her  children  to  her  sis- 
ter, and  did  thereupon,  sell  her  as  before  stated,  on  the  terms  and 
conditions  stated  in  her  will ;  and  that  the  said  Milly  was  kept  in 
Alexandria  county  from  the  time  of  her  said  importation,  till  she 
became  thirty-one  years  of  age,  when  she  was  suffered  to  go  free, 
and  is  free  now ;    and  the  petitioner  was   so   kept  in  the  said 
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county,  till  the  filing  of  this  petition.  That  Miss  Brown,  when 
she  had  the  said  Milly  and  her  two  children  brought  into  Alex- 
andria county,  or  at  any  time  before  or  afterwards,  did  not  take 
the  oath  required  by  the  fourth  section  of  the  Virginia  Act  of 
17th  December,  1792. 

And  if,  upon  the  facts  aforesaid,  the  law  be  for  the  petitioner, 
then  we  find  for  the  petitioner,  and  if  otherwise,  for  the  defend- 
ant." 

Messrs.  Swann  Sf  Swa?in,  for  the  defendant,  contended  that 
the  petitioner  had  no  claim  to  freedom  under  the  will  of  Mi^s 
Brown,  as  he  was  not  named  nor  referred  to  therein ;  and  there 
was  no  evidence  of  his  emancipation  under  any  other  instrument 
in  writing,  under  hand  and  seal,  and  acknowledged,  or  proved 
as  required  by  the  Virginia  law  of  December  17,  1792,  c.  103, 
•§  36,  p.  191,  and  that  no  parol  evidence  is  sufficient  to  prove 
emancipation  in  any  other  manner.    Roberts  on  Wills,  26. 

But  the  Court  {nem.  con.)  made  the  following  order  :  "  Upon 
consideration  whereof,"  (that  is,  of  the  special  verdict,)  "  the 
Court  is  of  opinion  that  the  petitioner  will  be  entitled  to  his  free- 
dom on  the  26th  of  December,  which  will  be  in  the  year  1844, 
and  not  before  ;  and  therefore  that  the  judgment  at  lav/,  upon  the 
said  special  verdict,  must  be  for  the  defendant.  But,  inasmuch 
as  the  said  petitioner  has  filed  his  bill  in  equity,  stating  his  fears 
that  the  said  defendant,  Richard  B.  Alexander,  will  remove  the 
petitioner  from  the  District  of  Columbia,  under  the  laws  whereof 
his  claim  for  freedom  has  accrued,  and  from  the  jurisdiction  of 
this  Court,  before  the  said  26th  day  of  December,  1844,  whereby 
he  may  be  deprived  of  the  means  of  establishing  his  right  to 
freedom  when  it  shall  have  become  absolute  : 

"  It  s  this  18th  day  of  February,  1840,  ordered  that  the  said 
defendant,  Richard  B.  Alexander,  shall  not  be  permitted  to  take 
the  said  petitioner  into  his  possession,  (the  said  petitioner  being 
now  in  the  custody  of  the  marshal  for  safe-keeping,  and  for  the 
protection  of  the  rights  of  the  said  petitioner,)  until  he,  the  said 
Richard  B.  Alexander,  shall  have  given  bond  to  the  United  States 
with  good  security  in  the  penalty  of  $1,000,  with  condition  to  be 
void,  if  he  shall  have  the  said  petitioner  forthcoming,  and  produce 
him  to  this  Court,  or  to  the  marshal  of  this  district  on  the  aforesaid 
26th  day  of  December,  1844;  the  said  bond  and  security  to  be 
approved  by  this  Court,  or  one  of  the  judges  thereof;  Provided, 
however,  that  the  said  petitioner,  Moses  Graham,  shall  have  first 
given  security  to  the  said  Richard  B.  Alexander  by  bond  with 
good  security,  to  be  approved  by  this  Court,  or  one  of  the  judges 
thereof,  in  the  penalty  of  $800,  conditioned  that  he,  the  said 
Moses,  shall  continue  faithfully  in  the  service  of  the  said  Richard 
56* 
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B.  Alexander,  in  the  District  of  Columbia,  until  the  said  26th  of 
December,  1844.  And  upon  the  said  bonds  being  given  and 
approved  as  aforesaid,  and  filed  in  this  Court,  or  in  the  clerk's 
odice,  the  said  petitioner  shall  be  delivered  up  to  the  said 
Richard  B.  Alexander,  upon  demand." 


John  H.  Goddard  v.  R.  Mockbee. 

If  a  third  jioison  receive  money  from  the  debtor  to  pay  the  debt  due  to  the  creditor, 
and  ill  consiilcration  thereof  promise  the  creditor  to  pay  it,  he  is  liable  to  the  credi- 
tor in  an  action  for  money  had  and  received ;  and  the  case  is  not  within  the  statute 
of  fiaiid.s,  although  there  be  no  note  or  memorandum  in  writing  to  charge  the  de- 
fendant. 

Assumpsit  for  money  had  and  received  by  the  defendant  for 
the  use  of  the  plaintiff. 

At  the  trial  the  plaintiff  offered  evidence  tending  to  prove  that 
a  cerlain  R.  Mockbee,  being  indebted  to  the  plaintiff  in  the  sum 
of  $110,  made  his  promissory  note  dated  February  1,  1837,  pay- 
able to  the  order  of  the  plaintiff  sixty  days  after  date,  which  note 
was  produced  by  the  plaintiff  at  the  trial.  That  after  the  date  of 
the  note  ihc  defendant  received  from  Mockbee  a  considerable 
amount  of  goods,  &.C.,  and  acknowledged  to  a  competent  witness 
that  he  had  received  the  said  property  to  pay  the  creditors  of 
Mockbee,  and  that  there  was  sufficient  for  that  purpose,  especially 
to  pay  the  jireferred  creditors,  among  whom  was  the  plaintiff'. 
That  the  defendant  afterward  acknowledged  that  he  had  the 
greater  part  of  the  property,  and  had  paid  a  curtailment  on  the 
note  to  the  plaintiff. 

Whereupon,  the  defendant  prayed  the  Court  to  instruct  the 
jury  that  upon  the  evidence  aforesaid  the  plaintiff  is  not  entitled 
to  recover. 

But  the  Court  {item,  con.)  refused. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury  that 
if  they  believe  from  the  said  evidence  that  the  plaintiff  holds  the 
said  Mockbec's  note  for  the  debt  and  has  never  released  him  from 
the  debt,  then  the  understanding  of  the  defendant  was  collateral, 
and  the  plaintiff  is  not  entitled  to  recover,  although  the  defendant 
may  have  verbally  promised  to  pay  the  plaintiff,  upon  a  full  con- 
sideration passed  to  him  by  the  said  Mockbee. 

Which  instruction  the  Court  also  refused  to  give. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury  that 
if  they  believe,  from  the  evidence  aforesaid,  that  the  said  Mock- 
bee, being  largely  indebted,  assigned  to  the  defendant  certain  per- 
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sonal  property,  upon  his  assumption  to  said  Mockbee  to  pay  the 
creditors  of  the  said  Mockbee  ;  and  that  at  the  time  of  the  said 
assignment  and  assumption  the  plaintiff  was  the  holder  of  the  note 
aforesaid,  and  still  holds  the  same,  never  having  released  the  said 
debt ;  but  the  same  being  still  a  subsisting  debt  in  full  force  ;  and 
that  after  receiving  the  said  property  the  defendant  acknowledged 
verbally  that  he  had  sufficient  to  pay  the  preferred  creditors  of 
the  said  Mockbee,  among  whom  was  the  plaintiff;  and  afterwards 
acknovi^ledged  that  he  had  sold  the  greater  part  of  the  said  pro- 
perty, and  had  paid  the  curtails  upon  the  said  note  ;  then  there  is 
no  evidence  of  any  promise  in  writing  by  the  defendant  to  pay 
the  debt  of  the  said  Mockbee,  and  the  plaintiff  is  not  entitled  to 
recover. 

Which  instruction  the  Court  also  refused  to  give. 

The  defendant  then  prayed  the  Court  to  instruct  the  jury  that 
if  they  believe  that  the  said  note  was  made  and  indorsed  for  the 
accommodation  of  the  said  Mockbee,  and  that  the  plaintiff  was 
but  an  indorser,  then,  to  entitle  the  plaintiff  to  recover,  it  is  neces- 
sary that  he  should  prove  that  the  said  note  was  discounted,  or 
put  into  circulation  ;  and  that  some  consideration  has  been  paid 
by  the  plaintiff  for  the  note  or  on  account  of  the  same. 

But  the  Court  refused  this  instruction  also. 

Mr.  R.  J.  Brent,  for  the  defendant,  cited  Weston  v.  Barker, 
12  Johns.  276  ;  Elting  v.  Vanderlyn,  4  Id.  237 ;  Marshall  v.  Bro- 
naugh,  in  this  Court ;  Rice  v.  Barry,  also  in  this  Court,  (2  Cranch, 
C.  C.  447) ;  Dewolf  v.  Rahaud,  1  Peters,  475,  501. 

Mr.  Hoban,  for  the  plaintiff,  cited  Roberts  on  Frauds,  234 ; 
Hughes  V.  McDermot,  in  this  Court  at  last  term  ;  Olmstead  v. 
Greenly,  18  Johns.  12 ;  5  Wheeler,  510 ;  Cleveland  v.  Farley, 
9  Cowen,  639. 

Verdict  for  the  plaintiff. 


Lewis  H.  France  v.  Corporation  of  Washington. 

The  Corporation  of  Washington  has  power,  under  the  charter  of  May  15,  1820,  §  7, 
"to  provide  for  licensing,  taxing,  and  regulating,"  "venders  of  lottery  tickets," 
although  the  tax  may  be  so  high  as  to  amount  in  effect  to  a  prohibition  ;  and  to 
require  the  applicant  for  a  license  to  deposit  the  license-money  in  bank  before  the 
issuing  of  the  license. 

Appeal  from  the  judgment  of  a  justice  of  the  peace,  for  the 
penalty  of  twenty  dollars,  for  exercising  and  dealing  in  the  busi- 
ness and  employment  of  a  vender  of  lottery  tickets,  in  the  city  of 
Washington,  on  the  25lh  of  February,  1840.  contrary  to  the  by- 
law of  the  25th  of  October,  1838. 
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The  words  of  the  charter  upon  this  subject,  are  "That  the  cor- 
poration aforesaid  shall  have  full  power  and  authority"  "to  pro- 
vide for  licensing,  taxing,  and  regulating,"  "  venders  of  lottery 
tickets;"  and  "to  restrain  or  prohibit  lotteries." 

By  the  first  section  of  the  by-law  of  the  25th  of  October,  1838, 
it  is  enacted,  "  That  it  shall  not  be  lawful  for  any  person  or  per- 
sons within  the  limits  of  this  corporation  to  exercise  or  deal  in  ihe 
business  or  employment  of  vender  of  lottery  tickets,  without  hav- 
ing first  obtained  a  license  for  such  purpose  from  the  mayor." 
"And  that  before  the  mayor  shall  grant  such  license  there  shall  be 
paid  into  bank,  according  to  the  Act  of  May  the  thirty-first,  eigh- 
teen hundred  and  thirty-six,  for  the  use  of  this  corporation,  by 
the  person  or  persons  applying  for  such  license,  the  sum  of  three 
hundred  dollars." 

And  by  the  second  section,  it  is  enacted,  "That  if  any  person, 
or  persons,  shall,  from  and  after  the  passage  of  this  act,  exercise, 
or  deal  in  the  business  or  employment  of  vender  of  lottery  tickets, 
within  the  limits  of  this  corporation,  without  having  first  obtained 
a  license  for  such  purpose,  as  required  by  the  first  section  of  this 
act,  he,  she,  or  they  shall  forfeit  and  pay  to  this  corporation,  the 
sum  of  twenty  dollars  for  each  and  every  day,  he,  she,  or  they 
shall  so  offend,  to  be  recovered  and  distributed  as  is  by  law  pro- 
vided for  the  recovery  and  distribution  of  fines." 

By  the  first  section  of  the  by-law  of  May  31, 1836,  it  is  enacted, 
"That  from  and  after  the  30th  day  of  June  next,  all  money  due, 
accruing,  or  receivable  by  the  corporation,  except  the  taxes  upon 
real  and  personal  property,  and  wharfages,  shall  be  paid  by  the 
person  making  the  same,  directly  into  the  bank  in  which  the  de- 
posits of  the  corporation  are  or  shall  be  made ;  which  bank  shall 
issue  to  the  person  a  certificate  therefor  ;  and  no  license  shall  be 
issued  or  credit  given,  by  any  officer  of  the  corporation,  for  a 
payment  made,  except  upon  a  surrender  of  such  certificate  of  de- 
posit, as  hereinbefore  provided." 

Messrs.  Brent  Sf  Brent,  for  the  appellant,  contended  that  the 
charter  gave  the  corporation  power  to  license  only,  not  to  prohibit 
the  exercise  of  the  business  of  vender  of  lottery  tickets.  That  the 
tax  of  three  hundred  dollars  amounts  to  a  prohibition,  and  exceeds 
the  power  given,  and  is,  therefore,  void.  They  contended,  also, 
that  the  corporation  had  no  authority  to  require  the  applicant  for 
a  license  to  pay  the  money  into  any  bank  as  a  condition  of  grant- 
ing the  license. 

But  the  Court  {nem.  con.)  overruled  the  objections,  and  affirmed 
the  judgment,  with  costs. 
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Darius  Claggett  v.  Thomas  Ward. 

If  the  defendant  has  been  discharo;ed  under  the  insolvent  law  of  Maryland  the  bail 

will  be  exonerated. 

Motion  by  Mr.  R.  J.  Brenty  for  an  exoneretur  upon  the  bail- 
piece,  the  defendant  having  been  discharged  under  the  insolvent 
law  of  Maryland.     Beers  et  al.  v.  Haughton,  9  Peters,  329. 

Mr.  MorfU,  for  the  plaintiff,  contended  that  as  the  law  of  Mary- 
land went  to  discharge  the  debtor  from  the  obligation  of  the  con- 
tract, and  as  this  debt  was  not  contracted  in  Maryland,  the  act  of 
Maryland,  so  far  as  it  impaired  the  contract,  was  unconstitutional 
and  void  ;  and  cited  Gordon  v.  Turner,  5  Har.  6c  Johns.  369  ; 
Hickley  v.  Farmers  Bank,  5  Gill  &  J.  377 ;  3  Story's  Com.  340, 
365  ;  Smith  v.  Buchannan,  1  East,  50  ;  Campbell  v.  Claudius, 
Pelers's  C.  C.  Rep.  484  ;  Constitutional  Class  Book,  82.  He 
also  contended,  that  upon  the  principle  of  comity,  a  discharge  in 
Maryland  could  not  affect  a  citizen  of  this  district,  because  a  dis- 
charge here  does  not  affect  a  non-resident  creditor. 

The  Court  (Thruston,  J.,  absent,)  ordered  the  exoneretur  to 
be  entered,  upon  filing  the  certificate  of  discharge  of  the  debtor  in 
Maryland. 


Negro  AnxV  Bell  and  Children  v.  Gerard  T.  Greenfield. 

A  will,  not  admitted  to  prohat,  is  not  admissible  evidence  in  favor  of  the  petitioners  for 

freedom. 

The  petitioners  claimed  their  freedom  under  a  paper  purport- 
ing to  be  the  last  will  and  testament  of  Gabriel  P.  T.  Greenfield, 
of  Maryland. 

The  will,  upon  caveat,  had  been  admitted  to  prohat,  by  the  Or- 
phans' Court ;  but  the  sentence  of  that  court  had  been  reversed 
in  the  Court  of  Appeals. 

It  was  agreed  by  the  parties  in  this  Court,  that  the  petitioners 
might  read  in  evidence  from  the  record  of  the  Court  of  Appeals 
of  Maryland  the  paper  purporting  to  be  the  will  of  Gabriel  P.  T. 
Greenfield,  and  the  depositions  taken  in  support  of  it ;  and  that 
the  defendant  might  read  the  depositions  in  the  same  record  taken 
on  the  part  of  the  caveator,  in  the  same  manner,  and  to  have  the 
same  effect,  (and  no  other.)  as  if  the  original  paper  purporting  to 
be  a  will  was  now  produced,  and  the  witnesses  for  and  against  it 
were  now  examined  viva  voce. 
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Under  that  agreement  the  petitioner's  counsel  offered  the  paper 
in  evidence,  together  with  the  depositions,  to  the  admissibility  of 
which  the  counsel  of  the  defendant  objected,  that  it  was  not  a 
valid  will  until  probat ;  and  that  ihe  probat  had  been  conclusively 
refused  by  the  highest  court  in  Maryland. 

Mr.  Marbury  and  Mr.  R.  S.  Coxe,  for  the  defendant,  cited 
The  King'  v.  Netherseal,  4  T.  R.  259,  260,  in  which  Lord  Kenyon, 
C.  J.,  said,  "Nothing  but  the  probate,  or  letters  of  administration 
with  the  will  annexed,  are  legal  evidence  of  the  will,  in  all  ques- 
tions respecting  personalty." 

Mj\  Bradley  and  Mr.  W.  L.  Brent,  contra,  contended  that  the  rule 
did  not  apply  to  questions  of  freedom  which  were  not  questions  re- 
specting personalty.  The  judgment  of  the  Court  of  Appeals  could 
not  affect  the  petitioners  who  were  not  parties  to  that  controversy, 
and  could  not  appear  to  sustain  their  rights.  The  only  right 
which  they  have  is  to  appear  in  this  Court  and  petition  for  their 
freedom.  The  reversal  was  upon  grounds  not  affecting  the  manu- 
mission. The  parlies  might  have  colluded  in  the  Orphans'  Court 
to  deprive  those  petitioners  of  their  rights.  It  was  not  a  judgment 
in  rem.  If  it  were,  it  is  only  conclusive  against  those  who  could 
contest  it. 

Mr.  R.  S.  Coxe,  in  reply.  The  sentence  of  the  Orphans'  Court 
is  annulled  by  that  of  the  Court  of  Appeals.  It  is  no  will  of  per- 
sonal property  until  proved  in  the  Orphans'  Court.  In  the  case 
of  Armstrong  v.  Lear,  12  Wheat.  175,  176,  the  Supreme  Court 
say,  "  By  the  common  law,  the  exclusive  right  to  entertain  juris- 
diction over  wills  of  personal  estate,  belongs  to  the  ecclesiastical 
courts  ;  and  before  any  testamentary  paper  of  personalty  can  be 
admitted  in  evidence,  it  must  receive  probate  in  those  courts." 
"  This  principle  of  the  common  law  is  supposed  to  be  in  force  in 
Maryland,  from  which  this  part  of  the  District  of  Columbia  derives 
its  jurisprudence  ;  and  the  probate  of  wills  of  personalty  to  belong 
exclusively  to  the  proper  Orphans'  Court  here  exercising  ecclesias- 
tical jurisdiction.  If  this  be  so;  and  nothing  has  been  shown 
which  leads  us  to  a  different  conclusion,  then  it  is  indispensable  to 
the  plaintiff's  title  to  procure,  in  the  first  instance,  a  regular  pro- 
bate of  this  testamentary  paper  in  the  Orphans'  Court  of  this  dis- 
trict and  to  set  forth  that  fact  in  his  bill.  The  treaty  stipulations, 
the  act  of  Congress,  and  the  principles  of  the  law  of  France 
which  have  been  cited  at  the  argument ;  attributing  to  them  the 
full  force,  which  that  argument  supposes,  to  establish  the  validity 
of  the  instrument,  do  not  change  the  forum  which  is  entitled,  by 
the  local  jurisprudence,  to  pronounce  upon  it  as  a  testamentary 
paper,  and  to  grant  a  probate.  It  is  one  thing  to  possess  proofs 
which  may  be  sufficient  to  establish  that  a  testamentary  instru- 
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merit  had  been  executed  in  a  foreign  country  under  circumstances 
which  ought  to  give  it  legal  effect  here;  and  quite  a  difTcrcnt 
thing  to  ascertain  what  is  the  proper  tribunal  here,  by  which  those 
proofs  may  be  examined,  for  the  purpose  of  pronouncing  a  judi- 
cial sentence  thereon." 

There  must  be  the  same  evidence  of  a  will,  in  cases  of  freedom 
as  in  other  cases  respecting  personal  rights.  Mima  Queen  v. 
Hepburn,  7  Cranch,  290. 

The  decree  was  in  rem  ;  upon  the  will  itself;  and  binds  all  the 
world.  If  the  petitioners  are  not  bound  by  the  decree  rejecting 
the  will,  they  could  not  claim  under  the  will  if  proved.  Tlie  rule 
works  both  ways. 

The  Court  (Thruston,  J.,  contra^)  refused  to  permit  the  pa- 
per to  be  read  in  evidence  to  the  jury  as  a  will  or  testamentary 
paper. 

Mr.  W.  L.  Brent,  then  offered  to  read  the  paper  to  the  jury  as 
an  instrument  of  manumission,  under  the  29th  section  of  the 
Maryland  Act  of  1796,  c.  67,  and  contended  that  it  is  not  neces- 
sary that  the  instrument  of  manumission  should  be  signed  or  ac- 
knowledged by  the  party.  That  clause  of  the  section  which  re- 
quires acknowledgment  and  recording  applies  only  to  manumis- 
sions intended  to  take  effect  in  future  ;  not  to  present  manu- 
missions. 

But  the  Court  (Thruston,  J.,  contra,)  refused  this  also. 


Peter  Kurtz  v.  John  H.  Becker  and  J.  Dove. 

In  covenant  against  two,  if  one  plead  infancy,  and  it  be  found  for  him,  the  jihiiutiff 
may  enter  a  nolle  prosequi  against  him,  and  have  judgment  against  the  otlicr. 

Covenant,  against  John  H,  Becker  and  John  Dove.  Becker 
pleaded  infancy,  and  the  jury  found  a  verdict  for  him  upon  that 
issue.  The  plaintiff"  entered  a  7iolle  prosequi  as  to  him,  and  ob- 
tained a  verdict  against  Dove. 

Mr.  Brent,  for  Dove,  moved  in  arrest  of  judgment;  and  cited 
Green  v.  Charnoe,  Cro.  El.  762. 

Mr.  Bradley  for  the  plaintiff",  cited  Mijior  v.  Mechanics  Bank, 
1  Peters,  73. 

The  Court  {nem.  con.)  overruled  the  motion  and  ordered  the 
judgment  to  be  entered  up  against  Dove. 
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Robert  Y.  Brent,  Executor    of  R.  Brent,  for  the  use  of  the 
United  Slates  v.  Fleet  Smith. 

The  purchaser  of  lots  in  the  city  of  Washington,  by  the  square  foot,  is  not  bound  to 
pay  for  a  proportion  of  the  alleys,  if  there  be  no  special  agreement  to  that  effect. 

The  bill  in  equity  in  this  case  states  that  this  suit  is  brought  for 
the  use  of  the  United  States.  That  about  the  23d  of  November, 
1826,  at  a  sale  made  by  the  executors  of  Robert  Brent  for  the 
purpose  of  paying  a  debt  due  by  him  to  the  United  States,  the 
defendant  became  the  purchaser  of  lots  15,  16  and  17,  in  square 
533,  in  the  city  of  Washington,  and  has  paid  only  part  of  the 
purchase-money,  leaving  §1,748.15  unpaid  with  interest  from  the 
23d  of  November,  1826,  and  costs  of  a  judgment  at  law  obtained 
against  him,  on  the  13th  of  April,  1835,  for  $3,000,  damages  and 
costs ;  the  damages  to  be  released  on  payment  of  ^1,748.15  with 
interest  from  the  23d  of  November,  1826,  till  paid,  and  $12.59 
costs. 

That  the  defendant  has  no  property  on  which  the  judgment  can 
be  levied.  That  no  title  has  been  made  to  the  defendant,  who 
refuses  to  give  up  the  lots  so  that  they  may  be  sold  to  pay  the 
purchase-money. 

The  plaintiff  prays  that  the  defendant  may  be  decreed  to  pay 
the  judgment  and  costs  by  a  certain  day  ;  and  in  default  thereof 
that  the  lots  may  be  resold,  or  as  much  thereof  as  may  be  neces- 
sary, to  raise  the  amount  due;  and  for  general  relief.  The  bill 
was  filed  on  the  26lh  of  March,  1836. 

The  answer  of  the  defendant  admits  the  provisional  contract  of 
the  23d  of  November,  1826,  subject  to  the  future  confirmation  of 
Joseph  Pierson  and  R.  Y.  Brent,  executors  of  Robert  Brent,  and 
of  Slcphen  Pleasanlon,  agent  of  the  Treasury,  for  the  purchase  of 
tiic  three  lots  at  twenty-five  cents  per  square  foot  for  lot  15;  and 
at  twcnly  cents  for  lots  16  and  17.  "  In  pursuance  whereof,"  he 
says,  "  they,"  (the  executors)  ''  did,  on  the  27th  of  June,  1827, 
enter  into  a  written  contract  with  this  defendant,  under  the  seals 
of  the  s;iid  |)arlies,  reciting  the  said  provisional  contract,  confirm- 
ing and  adopting  all  the  terms  of  the  same  as  so  recited,  and  ex- 
pressly covenanting  to  convey  the  said  lots  to  this  defendant  in 
fee-simple  upon  his  payment  of  the  note  mentioned  in  the  said 
wrillon  contract  to  be  given  by  him  to  them  for  the  balance  of  the 
purcliase-money  ;  "  and  he  exhibits  a  copy  of  the  contract  of  the 
27th  of  June,  1827.  lie  admits  that  he,  at  the  same  time,  made, 
and  delivered  to  the  executors,  his  promissory  note  for  the  sup- 
posed balance  of  such  purchase-money  ;  "such  balance  being  then 
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erroneously  calculated  and  supposed  to  amount  to  $1,748.15, 
upon  which  note  the  judgment  mentioned  in  the  said  bill  was 
recovered  against  him.  But  this  defendant  has  recently  and  since 
the  judgment,  discovered  that  in  the  settlement,"  &c.,  "  a  mate- 
rial error  to  his  disadvantage  was  made  by  the  executor  in  calcu- 
lating the  amount  of  such  purchase-money  by  the  quantity  of 
square  feet  contained  in  said  lots,  and  the  stipulated  rates  to  be 
paid  for  the  same  according  to  the  said  contract ;  which  error 
was  committed  by  the  said  executors  themselves,  who  represented 
to  this  defendant  the  quantities  of  square  feet  contained  in  the 
said  lots  to  be  such  as  produced  the  supj^osed  balance  for  which 
he  gave  his  said  note  ;  and  this  defendant,  ignorant,  at  the  time, 
and  until  recently,  as  aforesaid,  continuing  ignorant  of  the  error 
and  misrepresentation  of  said  executors,  trusted  implicitly  to  their 
statement  and  calculation  of  the  amount  of  such  purchase-money; 
and,  under  such  ignorance,  gave  his  said  note,"  &c.  He  admits 
the  true  balance,  for  which  he  ought  to  have  given  his  note  to  be 
$1,406.67,  instead  of  $1,748.15.  He  avers  that  the  said  written 
contract  of  27th  of  June,  1827,  is  the  true,  genuine,  and  only 
contract  of  sale  for  the  said  lots,  and  expresses  the  true  and  only 
terms  of  the  contract. 

The  question  submitted  to  the  Court,  is,  whether  the  defend- 
ant, under  that  contract,  was  chargeable  with  a  proportion  of  the 
alleys  in  that  square. 

Crancfi,  C.  J.,  delivered  the  opinion  of  the  Court. 

The  memorandum  of  the  23d  of  November,  is  signed  by  Daniel 
Brent  only,  and  Jiot  by  the  defendant ;  it  is  iherel'ore  void  as  to 
the  defendant,  under  the  statute  of  frauds.  It  is  not  produced  as 
an  exhibit  by  either  party.  Mr.  W.  Brent  testifies  that  the  de- 
fendant agreed  to  pay  for  the  proportion  of  the  alleys;  but  no 
parol  evidence  can  be  admitted  to  vary  the  contract  under  seal. 
That  written  contract  recites  a  former  verbal  agreement,  and  so 
far  as  it  recites  it,  and  no  further,  is  it  evidence  of  such  previous 
agreement.  It  cainiot  be  extended  by  parol  evidence.  The 
written  agreement  of  the  27th  of  Jime,  1827,  must  be  considered 
as  the  only  contract  of  sale;  and  that  says  nothing  of  the  alleys. 
I  think,  therefore,  that  the  note  must  be  considered  as  having 
been  given,  if  not  by  misrepresentation,  yet  by  niislaiic. 

The  case  of  Pratt  el  al.  v.  Campbell,  has  decided  that  the  pur- 
chaser by  the  square  foot  is  not  bound  to  pay  for  the  proportion 
of  the  alleys,  where  there  is  no  special  agreement  to  that  effect. 

Decree  accordingly. 

TiiRusTO-v,  .J.,  concurred. 

MoRSELL,  J.,  gave  no  opinion. 
VOL.  V.  57 
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Madison  Jeffers  v.  Joseph  Forrest. 

If  the  appellant  from  the  jtid^raent  of  a  justice  of  the  peace,  die  pcndin<;  the  appeal, 
and  no  further  proceed inijs  arc  had  in  the  cause  for  two  terms  thereafter,  tli(5 
sureties  in  the  appeal-bond  are  not  liable  for  the  appellant's  not  havinj;  prosecuted 
his  appeal  with  cticct. 

Debt  upon  an  nppc^al-bond  in  the  ])cnjilty  of  $100.  The 
breach  assignotl  \v;is  in  not  prosecnting  the  ai)peal  with  enVct. 

The  defendanl  pleaded  thai  the  appellant  died  pending  tlie  ap- 
peal, and  that  at  the  third  term  afitir  the  dealh  the  appeal  wa:* 
abated  and  disconliinied. 

Upon  demurrer,  judgment  was  rendered  for  the  (iefendant. 


Negro  James  Ash  v.  Wili^iam  H.   Williams. 

In  the  will  of  Maria  T.  Greenfield  is  tiie  followinj^  clause,  "  I  also  f^ive  and  beqnoaihc 
to  my  nephew  (icrard  T.  Greenfield,  all  my  negro  slaves,  namely.  Ben,  Mansa. 
Jami's,  &c.,  (naniini^  seventeen  slaves,)  ])rovided  he  sliall  not  carry  tlicni  out  of  the 
State  of  Maryland,  or  sell  them  to  anyone;  in  cither  of  which  events  I  will  and 
desire  the  said  nei;rocs  to  be  free  for  life."  Tiie  legatee  sold  one  of  tiicm,  (the  peti- 
tioner) to  the  defendant.  Held,  that  the  petitioner  thereby  became  entitled  to  his 
freedom. 

The  i^elitioner  claimed  his  freedom  under  the  clau.se  of  the 
will  recited  in  the  margin. 

Upon  the  death  of  the  testatrix,  the  legatee,  who  was  also  exe- 
cutor, took  possession  of  ilu;  petitioner  and  the  other  slaves 
bequeathed  to  him  by  the  will  and  held  them  until  he  sold  the 
petitioner  to  the  defendnnt. 

Mr  Brad/e//,  for  the  j)etitioncr,  contended  that  it  was  a  bequest 
of  freedom  to  the  slaves,  upon  the  occurrance  of  the  event  of 
removal  or  sale.  This  is  a  limitation  over,  in  the  event  of  the 
sale  or  reinoval  of  tlie  negroes  by  the  legatee.  Although  they 
are  per.-^onal  j)roperty,  yet  they  are  also  recognizetl  as  jiersons, 
and  are  so  called  in  the  Constitution  of  the  United  Slates  ;  and 
are  capable  of  receiving  a  bequest  of  freedom  ;  even  an  implied 
bequest.  Do////  Mnlloi's  case,  5  liar.  &  J.  190;  Wheeler's  Law 
of  Slavery,  IHo,  252;  FUzhup;h  v.  Foot,  3  Call,  13;  Legrandv. 
Daniel/,  2  Peters,  GG4  ;  Walliugsford  v.  AUcn,  10  Peters,  5»3  ; 
Mctiard  v.  Asparia,  d  Peters,  505  ;  Lee  v.  Lee,  8  Peters,  44  ; 
Boi/ce  v.  Anderson,  2  Peters,  154,  155;  McCiUchcn  v.  Marsliall, 
8  Peters,  220. 

This  is  a  question  of  intention.  The  testatrix  had  a  right  to 
dispose  of  her  property  absolutely,  or  sub  modo.  She  had  a  right 
to  beciueathe  Ireedom,  conditionally,  or  in   a   certain   event;   and 
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when  the  event  occurs,  the  right  to  freedom  becomes  absohite. 
Dommett  v.  Bedford,  6  T.  R.  684  ;  Gill  v.  Pearson,  6  East,  173  ; 
Powell  on  Devises,  265  ;  Smith  v.  Bell,  6  Peters,  74  ;  Gulliver  v. 
Poyntz,  3  Wils.  141 ;  Bradley  v.  Peixoto,  3  Ves.  324  ;  Brandon  v. 
Robinson,  18  Ves.  429 ;  1  Rnss.  &  Miin.  364  ;  Hall  v.  Smith,  14 
Ves.  429. 

Mr.  Marhury  and  Mr.  Jones,  contra,  contended  that  the  prohi- 
bition to  sell  or  remove  the  slaves  is  repugnant  to  the  bequest  and 
therefore  void  ;  and  that  the  bequest  vested  an  absolute  right  to 
the  slaves  in  the  legatee.  There  is  no  difference  in  the  decision 
of  cases  of  freedom,  and  other  cases  ;  nor  in  the  construction  of 
wills.  Mima  Queen  v.  Hepburn e,  7Cranch,  290;  Corcoran  v. 
Jones,  in  this  Court  at  last  term,  {ante,  607)  ;  Bradley  v.  Peixoto^ 
3  Ves.  324  ;  Newkerk  v.  Neivkerk,  2  Caines,  3J5. 

The  Court,  (Cranch,  C.  J.,  and  IMorsell,  J.,  doubting,)  at 
the  prayer  of  the  petitioner's  counsel,  instructed  the  jury,  that  by 
the  fact  of  the  sale  of  the  petitioner  the  estate  or  property  in  the 
petitioner  so  bequeathed  to  the  said  Gerard  T.  Greenfield,  ceased 
and  determined ;  and  the  petitioner,  thereupon,  became  entitled 
to  freedom  as  claimed  in  his  petition. 

Cranch,  C.  J.,  delivered  the  following  opinion. 

The  petitioner  claims  his  freedom  under  the  following  bequest 
in  the  will  of  Maria  Anna  T.  Greenfield,  dated  September  16th, 
1824.  "  I  also  give  and  bequeathe  to  my  nephew  Gerard  T. 
Greenfield,  all  my  negro  slaves,  namely,  Ben,  &c.,  (naming 
seventeen)  ;  provided  he  shall  not  carry  them  out  of  the  State  of 
Maryland,  or  sell  them  to  any  one  ;  in  either  of  which  events  I 
will  and  desire  the  negroes  to  be  free  for  life." 

Here  is  a  clear  bequest  of  freedom  to  the  slaves  upon  the  hap- 
pening of  a  certain  event,  which  has  happened  ;  for  it  is  admitted 
that  the  said  Gerard  T.  Greenfield,  sold  the  petitioner  to  the 
defendant.  The  condition,  in  the  bequest,  that  the  legatee  should 
not  sell  the  slaves  may  be  repugnant  to  the  bequest  of  the  slaves 
to  the  legatee,  and  may  therefore  be  void  as  a  condition,  and  the 
bequest  may  be  absolute  to  him  ;  but  that  does  not  prevent  the 
happening  of  the  event  upon  which  the  bequest  of  freedom  to 
the  slaves  also  became  absolute.  Here  then  are  two  absolute 
bequests  inconsistent  with  each  other  ;  in  which  case  the  last  of 
the  bequests  must  prevail,  as  being  the  last  will  of  the  testatrix. 

But  the  bequest  of  freedom  to  the  slaves  is  not  a  condition  an- 
nexed to  the  bequest  of  the  slaves  to  Gerard  T.  Briscoe.  It  is 
an  independent  bequest  which  has  become  absolute  upon  the 
happening  of  a  certain  event ;  and  the  circumstance,  that  that 
event  consisted  of  an  act  done  in  the  supposed  violation  of  a  con- 
dition which  is  void,  as  being  repugnant  to  the  legacy  to  G.  T. 
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Greenfield,  does  not  affect  the  truth  of  the  fact,  that  that  event 
has  happened  ;  to  wit,  the  sale  of  the  petitioner,  by  which  his 
title  to  freedom  became  absolute. 

There  is  another  view  of  the  subject.  The  owner  of  property 
has  a  right  to  dispose  of  it  as  he  pleases,  either  absolutely,  or  sub 
modo ;  or  to  grant  or  bequeathe  a  temporary  use  of  it,  reserving 
to  himself  an  ultimate  right  of  property. 

It  is  true  that  if  he  parts  with  his  whole  interest  in  the  thing  to 
his  legatee,  with  condition  that  the  legatee  shall  not  alienate  it, 
such  condition  is  void,  and  the  bequest  is  absolute.  But  if  any 
right  or  interest  in  the  thing  remains  in  the  testator,  and  not  be- 
queathed to  that  legatee,  he  may  annex  such  condition,  for  it  is 
not  repugnant  to  that  bequest.  This  remaining  right  or  interest 
may  be  bequeathed  over,  or  pass  to  the  next  of  kin,  as  being  un- 
disposed of  by  the  will. 

The  intention  of  the  testator  is  the  rule  of  construction  of  the 
will.  In  the  present  case  the  question  is,  whether  the  testatrix 
intended  to  devise  to  G.  T.  Greenfield  such  an  estate  in,  or  right 
over,  these  slaves,  as  would  enable  him  to  carry  them  out  of  the 
Stale  of  Maryland,  or  to  sell  them. 

It  is  very  clear  that  she  did  not,  for  she  has  plainly  declared  her 
will  that  he  should  not  sell  or  remove  them,  by  giving  them  their 
freedom,  if  he  did. 

The  words  of  the  legacy  to  G.  T.  Greenfield,  therefore,  which, 
without  the  proviso,  and  bequest  of  freedom  to  the  slaves,  would 
have  given  him  an  absolute  right  to  them,  are  restrained  by  that 
proviso,  and  that  subsequent  legacy  of  freedom,  Avhich  operate 
upon  the  supposed  absolute  legacy  to  G.  T.  Greenfield,  exactly 
as  the  devise  of  the  remainder  to  the  son  in  the  case  of  Smith  v. 
Bell,  (6  Peters,  74,)  operated  upon  the  absolute  devise  to  his 
mother  ;  namely,  by  limiting  and  restraining  the  supposed  abso- 
lute bequest  to  G.  T.  Greenfield,  and  show  that  she  did  not  in- 
tend to  give  him  an  absolute  estate  in  the  slaves.  (See  Preston 
on  Estates,  38,  42,  43,  45,  and  46.)  If  she  had  said,  I  give  and 
bequeathe  ail  my  slaves  to  G.  T.  Greenfield,  provided  they  shall 
be  free  at  his  death  ;  according  to  the  case  of  Smilh  v.  Bel/,  the 
estate,  under  such  a  bequest,  to  the  said  G.  T.  Greenfield,  would 
be  only  an  estate  for  life  ;  and,  a  fortiori,  if  she  had  restrained 
him  from  selling  or  removing  them.  There  is  only  this  diller- 
ence  ;  that  the  death  of  G.  T.  Greenfield  was  an  event  which  must 
certainly  happen,  and  his  sale  of  the  slaves  might  never  happen  ; 
but  although  his  death  would  be  certain,  yet  it  would  be  uncertain 
whether  he  would  die  before  the  slaves.  There  would,  therefore, 
be  an  uncertainty  in  both  cases;  and  the  uncertainty  of  the  event 
cannot  deprive  the  slaves  of  the  benefit  of  it,  if  it  should  happen. 
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It  is  a  mere  question  of  construction  of  the  vv-ill,  which  construc- 
tion must  be  governed  by  the  intent  of  the  testratrix,  derived  from 
a  view  of  the  whole  will. 

If  she  had  said,  in  her  will,  that  her  slaves  should  be  free  at  the 
death  of  her  nephew,  and  that,  in  the  meantime,  he  should  not 
remove  nor  sell  them,  but  should  be  entitled  to  their  labor  and 
services,  I  can  see  no  reason  why  this  should  not  be  a  good  be- 
quest of  freedom  to  the  slaves  who  should  be  alive  at  his  death  ; 
and  I  think  that  a  similar  construction  should  be  given  to  this  will 
upon  the  event  of  a  sale. 

The  law  of  Maryland  which  authorizes  the  owner  to  manumit 
his  slaves  by  his  last  will,  makes  them  capable  of  taking  their  free- 
dom under  such  a  bequest,  although  the  manumission  should  be 
intended  to  take  effect  at  a  future  time  or  upon  a  contingent 
event. 

If  it  should  be  said  that  these  slaves  may  be  taken  in  execution 
against  G.  T.  Greenfield,  and  sold  as  his  property,  the  same  may 
be  said  of  any  other  bequest  of  slaves  subject  to  a  contingent  right, 
to  freedom  at  a  future  day  ;  but  I  apprehend  nothing  more  could 
be  sold  under  the  execution  than  the  right,  title,  and  interest  of 
the  legatee.  If  the  sale  should  be  by  collusion  with  the  creditor 
to  defeat  the  right  of  freedom,  I  suppose  it  might  be  set  aside  on 
the  grotmd  of  fraud. 

But  it  has  been  said,  in  argument,  that  this  bequest  of  freedom 
to  the  slaves  is  void  because  it  is  upon  an  unlawful  condition. 
The  condition  of  this  bequest,  (if  it  be  a  condition,)  is,  that  G.  T. 
Greenfield  should  remove  or  sell  the  slaves.  Bui  it  is  contended 
by  the  defendant  that  such  removal  or  sale  is  not  unlawful ;  and,  if 
so,  the  bequest  is  not  upon  an  unlawful  condition.  But  the  sale  is 
not  the  condition  of  the  bequest ;  it  is  only  the  event,  or  fact,  upon 
the  happening  of  which  the  bequest  is  to  take  effect;  and  whether 
that  sale  be  lawful  or  unlawful  the  efiect  upon  the  petitioner's 
right  to  freedom'  is  the  same. 

Verdict  for  the  petitioner.  Bill  of  exceptions  taken  by  the  de- 
fendant. 

♦■ 

McFerran  and  Duncan  v.  Wherry. 

If  an  attachment,  under  the  -Vlarvlnnd  Act  of  1795,  c.  5G,  and  a  capias  ad  nspouden- 
diim,  be  both  served  while  the  dctendant  is  attending''  the  Court  as  a  party  in  another 
can<e,  the  attacliment  will  1)C  ordered  to  be  dissolved  upon  the  arrest  of  the  defend- 
ant on  the  capias,  and  the  defendant  will  be  discharged  from  the  arrest,  because 
privileged  as  a  suitor  in  another  cause. 

An  attachment  under  the  Maryland  Act  of  1795,  c.  5G,  was 
laid  in  the  hands  of  the  Chesapeake  and  Ohio  Canal  Company  on 
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the  24th  of  December,  1839,  the  defendant,  being  a  non-resident, 
was  attending  this  Court  as  a  party  in  another  cause.  Wiih  the 
attachment  a  capias  ad  responckndum  was  issued  on  the  same  day 
upon  which  the  defendant  was  taken  ;  and  the  marshal  returned  the 
attachment  "laid  in  the  hands  of  the  Chesapeake  and  Ohio  Canal 
Company,"  and  returned  the  capias  ^^  cepi.^^  The  defendant  being 
brought  in  by  the  marshal,  moved  to  be  discharged,  because,  as 
a  suitor  in  this  Court,  in  another  cause,  he  was  privileged  from 
arrest  during  the  term,  &c.  And  the  Court  (Morsell,  J.,  absent,) 
discharged  him  from  the  arrest,  and  did  not  require  him  to  enter 
his  appearance  in  the  suit ;  and  ordered  the  return  of  the  attach- 
ment to  be  quashed,  because  the  defendant  was  present  when  the 
attachment  was  served  ;  and  the  defendant  could  not  be  compel- 
led to  appear,  either  by  capias,  or  by  means  of  an  attachment  of 
his  effects,  during  the  term,  and  while  the  defendant  was  thus  privi- 
leged from  arrest  as  a  parly. 

Mr.  R.  J.  Brent  now  moved  the  Court  (Thruston,  J.,  absent,) 
to  rescind  the  order  to  quash  the  return  of  the  attachment,  and 
cited  several  cases  to  show  that  the  attachment  is  intended  as  a 
means  to  compel  an  appearance  to  the  action,  and  that  the  attach- 
ment cannot  be  dissolved  without  special  bail. 

The  Court  (Thruston,  J.,  absent,)  refused  to  rescind  the  order 
to  quash  the  return  of  the  attachment;  and  ordered  the  attach- 
ment to  be  dissolved.  See  United  Stales  v.  Stansbury,  1  Peters, 
573. 
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ABATEMENT. 

1 .  TluU  one  of  tlic  grand  jurors,  ■\vlio  found  the  indictment,  had  previously  expressed 

an  oi)inion  that  the  defendant  was  fjuilty  of  the  offence,  is  no  ground  for  a  plea 
in  abatement  of  the  indictment.  Exceptions  to  grand  jurors,  for  favor,  are 
only  cause  of  challenge  before  tliey  are  sworn,  or  before  indictment  found,  not 
of  a  plea  in  abatement.     United  States  v.  lilchard  JL  White,  457. 

2.  A  ]jlea  in  abatement,  not  upon  oath,  may  be   treated  as   a  nullity;  and  -will   be 

ordeied  to  be  stricken  out.     Fenwick  v.  GrinKS,  003. 

3.  A  plea  in  bar  overrules  a  plea  in  abatement.     The  order  of  pleading  is  part  of 

the  common  law,  and  docs  not  depend  upon  a  mere  rule  of  the  court.    Ibid. 

ACKNOWLEDGMENT. 

In  1823,  the  commissioner  of  public  buildings  in  Washington  had  authority  to 
take  the  acknowledgment  of  deeds  of  land  in  Washington  County,  D.  C. 
Middleton  v.  Sinclair,  400. 

ACTION  ON  THE  CASE. 

The  reversioner  cannot  maintain  an  action  on  the  case  against  a  stranger  who,  by 
persuasion  or  threats,  induces  the  tenant  to  attorn  to  a  third  person,  it  not 
being  done  maliciously.     Brown  et  al.  v.  Corcoran,  GIO. 

ADMINISTRATION. 

1.  A  justice  of  the  peace  has  not  jurisdiction  of  an  action  against  an  executor;  and 

money  paid  by  the  defendant  in  such  a  case,  while  in  commitment  upon  a.ca.sa. 
issued  upon  the  judgment  of  the  justice,  was  money  paid  by  duress,  and  may 
be  recovered  in  an  action  for  money  had  and  received.     Fo;/  v.  laUnirt,  124. 

2.  The  Orphans'  Court  for  the  county  of  Alexandria,  D.   C,  has  authority,  under 

the  law  of  Virginia,  to  regulate  and  fix  the  compensation  of  an  executor  in 
settling  the  estate,  and  for  that  purpose  may  order  an  inventory  to  be  taken, 
and  an  appraisement  to  be  made,  although  the  will  directs  that  no  inventory 
shall  be  taken.     Atkinson  v.  Robbins,  312. 

3.  The  rights  of  the  parties  under  the  will  are  to  be  decided  by  the  law  of  Virginia  ; 

the  powers  and  jurisdiction  of  the  Court  are  to  be  ascertained  by  the  law  of 
Maryland  referred  to  by  the  Act  of  Congress,  erecting  the  Orphans'  Court.   Ibid. 

4.  If  a  sealed  note  be  given  to  II.  H.  F.,  one  of  the  executors  of  Thomas  Whitting- 

ton,  it  is  not  necessary  that  all  the  executors  should  join  in  the  action.  Foote 
v.  Noland,  399. 

5.  The  settlement  of  an  administration  account  by  the  Orphans'  Court  is  conclusive 

upon  this  Court  against  distributees  and  residuary  legatees,  except  by  appeal; 
although  not  conclusive  against  creditors  upon  a  question  of  devastavit  ovj,hne 
administravit.  It  is  a  part  of  the  ordinary  duty  of  the  Or])hans'  Court  to  ascer- 
tain and  distribute  the  surplus,  or  residuum  of  the  estate  of  a  deceased  person, 
and  for  that  purpose  to  settle  the  administration  account.  The  jurisdiction  of 
that  Court  in  that  matter,  is  original,  peculiar,  and  exclusive. 
An  original  bill  in  the  Circuit  Court  to  compel  an  executor  to  acconnt  with  a 
residuary  legatee,  and  not  necessarily  connected  with  any  other  ground  of 
Cfiuitable  jurisdiction,  is  a  bill  asking  that  court  to  do  what  originally  belongs 
exclusively  to  the  Orphans'  Court  to  do.  The  Circuit  Court  has  not  jurisdic- 
tion of  such  an  original  bill.     Lupton  v.  Janney,  474. 


680  INDEX. 

ADMINISTRATION,  (Continued.) 

C.  A  Court  of  Equity  will  not  lend  its  aid  to  enforce  an  unconscientious  claim. 
Lupton  V.  Juiiney,  474. 

7.  It  is  a  matter  within  the  discretion  of  an  executor  whether  he  will  incur  the 

expense  of  a  suit  against  a  known  insolvent  debtor  of  the  estate.     Jbid. 

8.  Merc  lapse  of  time  is  not  alone  a  bar  to  the  opening  of  an  executor's  accounts  ; 

but  long  acquiescence  in  the  settlement  of  an  administration  account,  may 
make  it  against  conscience  to  seek  to  open  it.     Ibid. 

9.  An  administrator  appointed  in  Kentucky,  who  has  received  in  the  Dii?trict  of 

Columbia,  money  belonging  to  the  estate  of  his  intestate,  cannot,  by  a  bill  in 
equity,  be  compelled  to  account  for  and  distribute  the  same  to  the  next  of  kin, 
citizens  of,  and  residing  in  Virginia,  although  the  administrator  should  be 
found  in  tlie  District  of  Columbia.     Vaughan  v.  Northop,  496. 

10.  Quaere,  whether  a  foreign  administrator  can  be  sued  as  such,  and  held  to  account 

in  the  District  of  Columbia,  for  assets  there  received.     Ibid. 

11.  Letters  of  administration  with  the  will  annexed,  granted  in  the  District  of  Colum- 

bia, while  there  was  an  executor  acting  under  letters  testamentary  granted  in 
Maryland  are  void.     Paid  v.  Kane,  549. 

12.  If  the  executors,  inadvertently,  pay  to  some  of  the  legatees  more   than  their 

shares  of  the  residuum,  and  to  others  of  the  legatees  less  than  their  shares,  and 
the  estate  is  not  sufficient  to  make  good  the  deficiency,  the  executors  must 
suffer  the  loss,  or  look  for  reimbursement  to  the  legatees  who  have  been  over 
paid.     Moffit  v.  Varden,  658. 

AGENT. 

1.  A  promissory  note,  signed  by  A.  B.  as  agent  of  an  incorporated  company,  does 

not,  upon  the  face  of  it,  import  a  personal  obligation ;  and  it  is  not  incumbent 
upon  the  defendant  to  show  his  authority  to  make  such  a  note ;  nor  the  extent 
of  ids  powers ;  nor  that  the  money  was  applied  to  the  use  of  the  company ;  nor 
that  he  declared  it  to  be  for  their  use.  The  burden  of  proof  in  such  case  is 
upon  the  plaintiff.     Bradley  v.  McKce,  298. 

2.  If,  at  the  date  of  the  note,  or  at  the  time  it  became  payable,  the  company  had 

ceased  to  do  business  as  a  company,  the  corporation  was  not  thereby  dissolved, 
nor  the  defendant  thereby  rendered  personally  responsible  upon  the  note  ;  and 
if,  after  tlie  making  of  such  note,  the  corporate  property  was  sold  by  the  com- 
pany who  ceased  to  do  business  as  a  corporation,  and  the  stockholders  made  a 
distribution  of  tlie  effects  of  the  corporation,  and  apportioned  the  debts  due  by 
the  company  to  be  paid  by  such  individual  stockholders,  the  corporation  did 
not  thereby  cease  to  exist,  but  was  capable  of  being  bound  by  such  a  note.  Ibid. 

3.  If  a  note  be  given  by  a  person  bondjidc,  as  agent  of  an  incorporated  manufactur- 

ing company,  for  a  loan  of  money  to  the  company,  and  the  same  was  known 
to  the  iierson  who  discounted  it,  at  the  time  of  his  discounting  it,  the  agent  is 
not  personally  liable  upon  the  note.    Ibid. 

4.  A  sale  made  by  an  agent  of  the  trustee,  according  to  the  terms  and  conditions. 

and  at  the  time  and  place  prescribed,  is  a  sale  by  tlie  trustee,  there  being  no 
law  rc(juiring  him  to  be  personally  present.      Connolly  v.  Belt,  405. 

5.  If  an  agent,  wliose  duty  it  is  to  keep  the  goods  and  effects  of  his  employer  sepa- 

rate, mix  thcmwitli  his  own,  it  lies  with  him  to  distinguish  them  ;  and  if  lie  can- 
not, the  whole  is  to  be  considered  as  belonging  to  the  other;  and  every  sort  of 
profit  derived,  by  an  agent,  from  dealing  or  speculating  with  his  principal's 
ertects,  is  the  property  of  the  latter,  and  must  be  accounted  for.  Yalcs  el  al.  v. 
Arden,  526. 

6.  Sec  AuTiiOiUTY.      Welch  v.  Hoover,  444. 

ALLEYS. 

Tiie  purchaser  of  lots  in  the  City  of  Wasliington  by  the  square  foot  is  not  bound 
to  pay  for  a  proportion  of  the  alleys,  if  there  be  no  special  agreement  to  that 
efi'ect.     Brent  v.  Smith,  672. 

AMENDMENT. 

1.  Tlie  Court  will,  at  a  subsc(iucnt  term,  correct  a  judgment  entered,  by  mistake, 

for  too  large  a  sum.      United  Slater  v.  Fenrson,  95. 

2.  If  the  defendant  has  pleaded  and   also  demurred  to  tlic  whole  declaration,  the 

Court  will  permit  him  to  withdraw  the  demurrer.     Sucldey  v.  Slade,  123. 
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3.  The  marshal  may  amend  his  return  of  &  fieri  facias  according  to  the  truth  of  the 

case  ;  stating  the  sale,  &c.  from  his  sale's  book.     Lintherum  v.  Remirtgton,  546. 

4.  With  the  leave  of  the  Court,  the  plaintiff  in  ejectment  may  amend  his  declara- 

tion by  a  count  upon  a  new  demise ;  which  count  will  be  considered  as  the 
commencement  of  the  suit,  as  to  the  title  claimed  under  that  new  demise. 
Wilkes  y.  Elliot,  611. 

ANSWER. 

The  answer  of  a  defendant  in  chancery,  who  has  no  personal  knowledge  of  the 
facts  he  states,  and  whose  conscience  cannot  be  affected  thereby,  is  not  evidence 
although  responsive  to  the  allegations  of  the  bill.  The  only  effects  of  such  an 
answer  is,  to  prevent  an  issue  and  put  the  plaintiff  to  the  proof  of  his  allega- 
tions.    Dutil  V.  Coursault,  349. 

APPEAL. 

1.  An  appeal  does  not  lie  from  a  justice  of  the  peace  who  has  rendered  judgment 

for  $5  only.     Owner  \.  Corporation  of  Washington,  381. 

2.  Upon  an  appeal  from  the  sentence  of  the  Orphans'  Court,  sustaining  a  will,  this 

Court  has  no  jurisdiction  to  inquire  into  the  validity  of  any  particular  legacy 
bequeathed  by  the  will.     Newton  v.  Carhery,  626. 

3.  If  the  appellant,  from  the  judgment  of  a  justice  of  the  peace,  die  pending  the 

appeal,  and  no  further  proceedings  are  had  in  the  cause  for  two  terms  thereafter, 
the  sureties  in  the  appeal  bond  are  not  liable  for  the  appellant's  not  having 
prosecuted  his  appeal  with  effect.     Jeffers  v.  Forrest,  674. 

APPRENTICE. 

1.  Minors  may  be  enlisted  in  the  marine  corps,  as  musicians,  with  the  consent  of 

their  fathers ;  and  may  be  bound  apprentices  to  the  drum-major,  in  behalf  of 
the  United  States.    Ex  parte  William  Brown,  554. 

2.  If  a  minor,  aged  nineteen  years,  enlists  for  a  term  of  four  years,  (j-ucEre  whether  he 

is  not  entitled  to  his  discharge  at  the  age  of  twenty-one.    Ihid. 

ARREST. 

In  an  action  for  maliciously  causing  the  plaintiff  to  be  arrested,  it  is  no  defence 
that  the  defendant's  oath  did  not,  in  law,  authorize  the  magistrate  to  grant  the 
warrant  of  the  defendant,  if  the  defendant  availed  himself  of  it,  and  delivered  it 
to  the  constable  to  be  executed ;  unless  the  oath  and  arrest  were  made  igno- 
rantly  and  without  malice.     Johnson  v.  Dawes,  283. 

ARSON. 

Arson  is  not  a  capital  offence  in  the  District  of  Columbia :  therefore  the  defend- 
ant is  not  entitled  to  a  peremptory  challenge,  in  the  county  of  Washington. 
United  States  v.  Henry  \Vhite,  73. 

ASSAULT  AND  BATTERY. 

1.  An  indictment  for  assault  and  battery  at  common-law,  and  an  indictment  under 

the  statute  for  the  same  assault  and  battery,  with  intent  to  kill,  may  be  pend- 
ing and  tried  at  the  same  time ;  and  if  the  defendant  be  found  guilty  on  both, 
the  Attorney  of  the  United  States  may  enter  a  nolle  prosequi  as  to  either,  and 
pray  judgment  on  the  other;  but  there  cannot  be  judgment  upon  both.  The 
pendency  of  another  indictment  against  the  defendant  for  the  same  offence,  is 
no  ground  for  arresting  the  judgment.  United  States  v.  Negro  James  Herbert, 
87. 

2.  In  an  indictment  under  the  statute  for  assault  and  battery,  with  intent  to  kill,  it 

is  not  necessary  to  state  the  manner  and  extent  of  the  assault  and  battery,  nor 
the  particular  weapon  used.  It  is  only  necessary  to  describe  the  assault  and 
battery  as  at  common  law,  with  the  addition  of  the  words  charging  the  intent 
to  kill,  in  the  terms  required  by  the  statute.  It  is  not  necessary  to  charge  the 
assault  to  be  felonious,  nor  malicious,  nor  to  be  with  malice  prepense ;  nor  to 
state  any  other  circumstance  to  show,  that  if  death  had  ensued,  it  would  have 
been  murder.     Ihid. 

3.  A  former  conviction  cannot  be  pleaded  in  bar,  unless  it  has  been  followed  by 

judgment.     Ibid. 

4.  If  a  man  raise  a  club  over  the  head  of  a  woman  within  striking  distance,  and 
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threaten  to  strike  her  if  she  opened  her  mouth,  this  is  an  assault  in  law.     He 
had  no  right  to  impose  such  a  condition.     United  States  v.  Richardson,  348. 
5.  Upon  an  indictment  for  assault  and  battery  with  intent  to  kill,  it  is  not  neces- 
sary to  show  that  the  crime  would  have  been  murder  if  death  had  ensued. 
United  States  v.  Tkarp,  390. 

ATTACHMENT. 

1.  If  a  peremptory  mandamus  be  superseded  by  a  writ  of  error  to  the  Supreme 

Court  of  the  United  States,  who  affirmed  the  judgment,  and,  by  mandate, 
order  such  proceedings  to  be  had  as,  according  to  right,  and  justice,  and  the 
laws  of  the  United  States,  ought  to  be  had  ;  the  Circuit  Court  will  not  issue 
an  attachment  against  the  defendant  for  contempt  in  not  obeying  the  former 
peremptory  mandamus  which  was  superseded  by  the  writ  of  error,  but  will 
issue  au  alias  writ  of  peremptory  mandamus.  United  States  v.  Amos  Kendall, 
385. 

2.  The  Court  will  not  issue  an  attachment  upon  a  decree  for  the  payment  of 

money,  but  will  leave  the  complainant  to  his  remedy  by  Jieri  facias  or  ca.  sa. 
White  V.  Clarice  et  al.  401. 

3.  An  attachment,  to  answer  in  a  plea  of  trespass  on  the  case,  founded  upon  a  pro- 

missory note  having  a  scrawl  for  a  seal,  will  be  quashed,  and  the  plaintiff  will 
not  have  leave  to  amend,  nor  to  declare  in  debt.  Ten  Broeck  v.  Pendleton, 
464. 

4.  A  chancery  attachment  will  not  lie  against  the  effects  of  a  deceased  person. 

Henderson  v.  Henderson,  469. 

5.  In  an  affidavit  to  obtain  an  attachment  under  the  Act  of  Maryland,  1795,  c.  56, 

it  is  not  necessary  to  state  the  plaintiff  to  be  a  citizen  of  the  county  of  Wash- 
ington, D.  C.     Decatur  v.  Young,  502. 

6.  It  is  not  necessary,  in  order  to  obtain  an  attachment  under  the  Maryland  Act  of 

1795,  c.  56,  that  the  instrument  of  writing  produced  to  the  magistrate,  should 
upon  its  face  show  a  complete  cause  of  action  ;  nor  is  it  necessary  that  the  affi- 
davit should  state  the  plaintiff  to  be  a  citizen  of  the  United  States.  It  is  suffi- 
cient if  the  magistrate  states  that  the  plaintiff  is  a  citizen  of  one  of  the  States. 
Hard  v.  Stone,  503. 

7.  It  is  not  sufficient  ground  for  quashing  the  attachment,  that  the  copy  of  the  short 

note  sent  with  the  writ  has,  by  mistake  of  the  clerk,  the  word  "  cash,"  instead 
of  the  word  "  each."     Ibid. 

8.  The  Circuit  Court  of  the  District  of  Columbia,  has  jurisdiction  of  an  attach- 

ment issued  by  warrant  of  a  justice  of  the  peace.    Ibid. 

9.  An  attachment  under  the  Maryland  Act,  1795,  c.  56,  is  dissolved  by  the  death  of 

the  principal  debtor,  and  the  appearance  of  his  administrator.  Pancost  v. 
Corporation  of  Washington,  507. 

10.  When  the  judgment  against  the  principal  is  for  a  larger  sum  than  the  real  debt, 

to  be  released  on  payment  of  the  real  debt  and  interest  until  paid,  upon  which 
judgment  an  attachment  is  issued,  by  way  of  execution,  under  the  Maryland  Act 
of  1715,  c.  40,  §  8,  and  judgment  of  condemnation  is  rendered  of  the  effects  in 
the  hands  of  the  garnishee,  and  execution  is  issued  thereupon ;  the  marshal 
may  levy  the  whole  debt  and  interest  up  to  the  time  of  payment,  if  there  are 
effects  of  the  principal  to  that  amount  in  the  hands  of  the  garnishee.  Allen  v. 
Croghan,  517. 

11.  A  garnishee  who  received  the  goods  of  the  defendant  under  a  deed  of  trust, 

fraudulent  in  law  as  to  some  of  the  creditors,  if  he  acted  bond  fide,  is  entitled 
to  a  reasonable  compensation  for  his  services  in  taking  care  of  the  goods  and 
selling  them,  whoever  may  be  entitled  to  the  net  proceeds.  Noyes  v.  Brent, 
551. 

12.  A  mortgage  of  all  of  a  man's  stock  in  trade,  and  debts  due  to  him,  to  secure 

payment  of  a  debt  already  due  and  payable  by  him  to  the  mortgagee  on 
demand,  is  void  as  to  creditors,  unless  the  possession  accompanied  and  followed 
the  deed,  although  acknowledged  and  recorded  according  to  the  Maryland  law 
6f  1729,  c.  8,  §  5.     Id.  656. 

13.  If  an  attachment  under  the  Maryland  Act  of  1795,  c.  56,  and  a  capias  ad  respon- 

dendum be  both  served,  while  the  defendant  is  attending  the  court  as  a  party  in 
another  cause,  the  attachment  will  be  dissolved  upon  the  arrest  of  the  defend- 
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am  on  the  capias,  and  the  defendant  will  be  discharged  from  the  arrest  because 
privileged  as  a  suitor  in  another  cause.  McFerran  Sf  Duncan  v.  Wherry,  &11. 
14.  When  a  decree  of  this  Court  is  affirmed  by  the  Supreme  Court  of  the  United 
States,  and  a  mandate  is  sent  to  this  Court  commanding  that  such  proceedings 
be  had  in  said  cause  "as  according  to  right,  and  justice,  and  the  laws  of  the 
United  States  ought  to  be  had,  the  appeal  notwithstanding,"  and  this  Court 
m;ikes  an  order,  that  the  defendants,  without  further  delay  perform  the  decree 
thus  affirmed,  with  costs,  this  order  is  not  such  a  judgment  or  decree  as  may  be 
su])erscded  under  the  Maryland  Act  of  1791,  c.  67.  White  v.  Clarke  et  al. 
.530. 

ATTORNMENT. 

See  Action  ox  the  case.    Brown  §~  ux  v.  Corcoran,  610. 

AUDITA  QUERELA. 

It  seems  tliat  a  purchaser  of  lands,  bound  by  a  judgment,  may  move  to  quash  the 

execution  upon  its  return,  or  may  have  an  audita  querela.     Jackson  v.  Bank  of 

the  United  States,  1. 
AUTHORITY. 

1.  An  agent  is  a  competent  witness  to  prove  his  own  authority,  if  not  in  writing  ; 

and  is  not  incompetent  by  reason  of  his  liability  to  either  of  the  parties.  Welch 
V.  Hoover,  444. 

2.  A  i)arol  authority  will  support  a  written  contract.     Ibid. 

3.  Under  a  power  of  attorney  from  several  persons  to  sign  a  joint  promissory  note, 

the  Attorney  may  make  a  joint  and  several  promissory  note  ;  the  purpose  of 
the  parties  being  to  renew  a  joint  and  several  note  which  had  been  discounted 
by  tlic  plaintiff.  Or,  if  the  power  was  defective,  the  note  was  only  void  to  the 
extent  to  whicli  the  attorney  exceeded  his  authority;  that  is,  as  a  several  note, 
but  was  valid  as  a  joint  note.     Bank  of  Metropolis  v.  Moore,  518. 

BAIL. 

1.  If  it  appear  upon  tlie  whole  record  on  an  indictment  for  a  misdemeanor,  that  the 

offence  was  committed  more  than  two  years  before  the  indictment  was  found, 
the  defendant  mav  avail  himself  of  that  defence  by  a  general  demurrer.  United 
States  v.  Richard  11.  White,  368. 

2.  A  recognizance  to  appear  in  Court  from  day  to  day,  to  answer  to  a  certain 

indictment,  and  not  to  depart  without  the  leave  of  the  Court,  is  not  discharged 
by  tlie  quashing  of  that  indictment,  but  remains  in  force  until  the  defendant 
has  leave  from  the  Court  to  depart ;  and  if  a  new  indictment  be  found,  he  and 
his  bail  arc  bound  for  his  appearance  to  answer  such  new  indictment.  Ibid. 

3.  A  certificate,  in  the  usual  form,  by  the  officers  of  the  Treasury  of  the  United 

States,  that  a  certain  balance  is  due  by  the  defendant  to  the  United  States,  is 
not  sufficient  cause  for  bail.     United  States  v.  W.  S.  Smith,  484. 

4.  Tlie  affidavit  to  hold  to  bail,  must  show  that  the  debt  was  due  at  the  time  of 

issuing  the  capias.     Hill  v.  Myers,  484, 
3.  In  actions  on  tlie  case  for  uncertain  damages,  the  Court  will  mitigate  the  bail 

according  to  circumstances.     Sanderson  v.  Serat,  485. 
G.  In  a  question  of  bail,  the  Court  will  not  take  into  consideration  a  set-off  claimed 

by  the  defendant.     Bohins  et  al.  v.  Upton,  498. 

7.  In  a  suit  upon  protested  bills  of  exchange,  the  Court  will  not  require  an  affidavit 

of  the  amount  due  upon  the  bills,  in  order  to  hold  the  defendant  to  special 
bail.    Ibid. 

8.  It  seems  to  be  no  objection  to  bail,  that  he  is  indorser  of  the  paper  upon  which 

the  suit  is  brought.     Ibid. 

9.  In  an  action  upon  the  case  for  a  libel,  the  damages  were  laid  at  $20,000,  and 

the  plaintiff  in  his  affidavit  averred  damages  to  the  same  amount.  The  Court 
required  the  bail  to  justify  to  the  amount  of  $500  only.  Mayo  v.  Sj7iith  et  al. 
569. 
10.  The  clerk  of  the  House  of  Representatives  of  the  United  States,  is  not  person- 
ally responsible  for  damages  for  refusing  to  give  the  public  printing  to  a  per- 
son to  whom  the  preceding  clerk  had  promised  it;  and  therefore  cannot  be  held 
to  bail  in  an  action  upon  the  case  founded  on  such  refusal.  Davis  v.  Garland, 
570. 
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11.  If  the  defendant  lias  been  discharged  under  the  insolvent  law  of  Maryland,  the 
bail  will  be  exonerated.     Clagett  v.  Ward,  669. 

BANK. 

1.  An  indictment,  under  the  18th  section  of  the  charter  of  the  late  Bank  of  the 

United  States,  (April  10,  1816,)  for  uttering  as  true,  a  forged  note  of  that 
bank,  must  aver  that  it  was  made  "  in  imitation  of,  or  purporting  to  be,  a  bill 
or  note  issued  by  order  of  the  president,  directors,  and  company  of  the  said 
bank."  But  witliout  such  an  averment,  it  may  be  a  good  indictment  under  the 
11th  section  of  the  Penitentiary  Act  of  the  District  of  Columbia.  United 
States  V.  Noble,  371. 

2.  Notwithstanding  the  expiration  of  the  term  for  which  the  corporation  was  cre- 

ated, its  corporate  capacity  continued  to  exist  under  the  21st  section  of  the 
charter,  for  two  years,  for  the  final  settlement  and  liquidation  of  its  affairs,  and 
during  that  period,  the  bank  was  liable  to  be  injured  by  the  forgery  of  its 
notes ;  and  such  forgery,  committed  within  the  two  years,  was  properly  averred 
in  the  indictment,  to  be  ■'  to  the  prejudice  of  the  right  of,  and  with  intent  to 
defraud  the  President,  Directors,  and  Company  of  the  Bank  of  the  United 
States."     Ibid. 

3.  Upon  an  indictment  for  uttering  forged  bank  notes,  evidence  may  be  given  on 

the  part  of  the  United  States  that  a  parcel  of  counterfeit  checks  and  drafts  on 
other  banks,  and  others  printed  on  bank-paper  not  filled  up,  were  found  in  the 
defendant's  possession.     Ibid. 

4.  In  an  indictment  under  the  Penitentiary  Act,  D.  C,  for  stealing  bank-notes, 

Q'lcere,  whether  it  is  not  necessary  to  state  the  name  of  tlie  bank,  and  the  date 
of  the  notes  ?      United  States  v.  Negro  Frank  Pearl,  392. 

5.  A  written  contract  under  tlic  hands  and  seals  of  the  President  and  Cashier  of  a 

bank,  is  admissible  evidence  in  an  action  against  the  bank,  without  further  evi- 
dence of  the  authority  of  the  President  and  Cashier,  to  make  the  contract. 
G iittschlick  V.  Bank  of  Metropolis,  435. 

6.  The  bank,  to  whicli  an  inland  bill  is  transmitted  for  collection,  through  the  inter- 

vention of  another  bank,  becomes  the  agent  of  the  payee,  and  answerable  to 
him  alone,  for  any  breach  of  its  duty  in  relation  to  the  bill.  Farmer's  Banhy. 
Owen,  504. 

7.  If  a  bank  discounts  a  note  made  payable  directly  to  itself,  and  takes  the  interest 

in  advance,  for  the  time  the  note  has  to  run,  it  is  not  usury;  such  being  proved 
to  be  the  usage  of  the  banks.     Union  Bank  v.  Corcoran,  51.3. 

8.  The  debts  due  to  the  Late  Bank  of  the  United  States,  on  the  3d  of  March,  1836, 

were  not  extinguished  by  the  expiration  of  the  term  for  which  the  corporation 
was  created ;  and  it  had  a  right  to  use  its  corporate  name,  style,  and  capacity, 
for  a  further  period  of  two  years  for  the  final  settlement  of  its  affairs.  A  note 
given  after  tlie  3d  of  March,  1836,  to  the  plaintiff,  (who  was  an  agent  of  the 
Bank  of  the  United  States.)  by  way  of  renewal  of  a  note  due  before  that  day, 
was  not  void,  nor  was  it  necessary  to  use  the  name,  style,  or  capacity  of  the 
bank,  to  enable  the  plaintiff  to  recover  upon  such  a  note.     Smith  v.  Frge,  515. 

9.  See  Authority,  3.    Bank  of  Metropolis  y.  Moore,  b\9i. 

BARGAIN  AND  SALE. 

A  deed  of  bargain  and  sale,  by  a  person  not  in  possession,  conveys  no  title. 
Fraser  et  al.  v.  Hunter  et  al.,  470. 

BARON  AND  FEME. 

1.  If  personal  property  be  conveyed  to  a  trustee  "  for  the  sole  and  separate  use  of  a 

fvme  covert,  her  executors,  administrators  and  assigns,  free  and  clear  from  any 
"control,  or  demand  of  the  husband,  or  his  creditors,"  with  leave  to  lend  the 
money  with  the  approbation  of  the  wife,  for  her  "like  sole  and  separate  use; " 
money  thus  lent,  and  unjjaid  at  the  death  of  the  wife,  does  not  become  the  pro- 
perty of  the  husband  ;  nor  is  he  entitled  thereto  in  equity;  although,  (standing 
in  the  place  of  administrator,  under  the  Maryland  law  of  1798,  ch.  101,  c.  5, 
()  8,)  he  might  recover  it  at  law.     Dorsett  v.  Marshall,  96. 

2.  When  property  is  conveyed  in  trust  for  the  sole  and  separate  use  of  the  wife,  during 

the  term  of  her  life,  and  after  the  expiration  of  such  term,  for  the  use  of  such 
person  or  persons,  and  for  such  purpo  ses,  as  she  by  her  last  will  and  testament, 
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should  appoint  and  direct,  and  in  default  of  such  appointment,  to  the  use  of 
her  next  of  kin,  and  personal  representatives.  A  court  of  equity  cannot  au- 
thorize the  trustees  to  convey  the  property  to  the  husband,  upon  a  bill  filed  by 
him  and  his  wife  against  the  trustees,  for  that  purpose.  Markoe  and  Wife  v. 
Maxcy  el  al.  306. 

3.  An  agreement  by  &  feme  covert  to  relinquish  her  dower  in  certain  lands,  and  to 

mortgage  to  her  husband's  creditors,  other  lands  held  in  trust  to  her  separate 
use,  is  a  sufficient  consideration  to  prevent  a  post-nuptial  deed  of  traist  to  her 
separate  use,  from  being  a  voluntary  conveyance ;  and  tlie  subsequent  actual 
release  of  dower,  &c.,  made  it  au  adequate  consideration.  Bank  of  the  United 
States  V.  Lee  et  al.  319. 

4.  The  joint  possession  of  husband  and  wife,  of  property  conveyed  to  her  separate 

use,  is  no  evidence  of  fraud.     Ibid. 

5.  A  deed  of  conveyance  of  slaves  in  Virginia,  for  the  separate  use  of  the  wife, 

loses  nothing  of  its  validity,  by  the  removal  of  the  parties  to  Washington, 
D.  C.  and  it  is  not  necessary  that  it  should  be  there  recorded.    Ibid. 

6.  A  power,  reserved  in  a  deed  of  trust,  to  dispose  of  any  part  of  the  property  with 

the  consent  of  the  trustee,  and  upon  substituting  an  equivalent,  is  not  evidence 
of  fraud.     Ibid. 

7.  The  subsequent  conduct  of  the  husband,  in  disposing  of  some  of  the  slaves, 

witliout  the  consent  of  the  trustees,  and  without  substituting  an  equivalent,  is 
not  evidence  that  the  deed  was  fraudulently  made.     Ibid. 

8.  A  deed  of  bargain  and  sale  of  her  slaves,  by  a,  feme  sole,  to  a  trustee  to  her  sepa- 

rate use,  without  any  control  of  her  husband,  notwithstanding  her  future  cover- 
ture is  a  bar  to  the  marital  right  of  the  future  husband,  unless  made  without 
his  privity  and  consent.  But  if  made  pending  the  treaty  of  manuagc,  without 
valuable  consideration,  and  without  the  privity  or  knowledge  of  the  husband,  it 
is  void  as  to  him.  Prather  v.  Burgess,  376. 
9".  A  husband  who  has  conveyed  all  his  estate  to  a  trustee,  for  the  sole  and  separate 
use  of  his  wife,  may  join  with  her  in  an  action  of  trespass  quare  clausum  fregit, 
and  in  law  would  be  entitled  to  the  damages  recovered;  although  in  equity 
he  might  be  considered  as  receiving  them  in  trust  for  the  separate  use  of  his 
wife.  Fraser  et  al.  v.  Hunter  et  al.  470. 
10.  A  feme  covert,  having  a  separate  estate  in  the  hands  of  her  trustee,  may  contract 
debts,  and  bind  her  separate  estate  for  the  pavment,  and  the  Court  will  appoint 
a  receiver,  to  collect  the  rents  and  profits.     Simms  v.  Scott,  644. 

BILLS  AND  NOTES. 

1.  A  deposition  taken  in  Louisiana  before  a  person  who  calls  himself,  "  a  commis- 

sioner duly  appointed  by  the  District  Court  of  the  United  States,  for  the  East- 
ern District  of  Louisiana,  under  and  by  virtue  of  the  Act  of  Congress,  entitled 
'An  Act  for  the  more  convenient  taking  of  affidavits  and  bail,  in  civil  causes, 
depending  in  the  Courts  of  the  United  States,"  and  inclosed  and  directed  to 
the  clerk  of  this  Court,  mav  be  read  in  evidence  to  the  jury  without  further  au- 
thentication.     Whitney  v.  flunt,  120. 

2.  E.xtracts  from  the  notarial  book  of  a  deceased  notary  in  Louisiana,  proved  by  a 

witness,  who  has  the  lawful  possession  of  the  book,  and  is  authorized  by  the 
laws  of  Louisiana,  to  certify  the  same,  may  be  given  in  evidence  in  this  Court, 
to  prove  demand  of  payment  of  a  promissory  note,  and  notice  to  the  indorser. 
Ibid. 

3.  The  Court  will  leave  it  to  the  jury,  to  decide  from  the  evidence  where  the  indor- 

ser, the  defendant,  resided  when  the  note  fell  due,  and  whether  the  post-office, 
to  which  the  notice  was  sent,  was  the  nearest  post-office  to  the  defendant's  resi- 
dence, and  will  instruct  them,  that  if  the  notice  was  put  into  the  post-office 
and  directed  to  the  defendant  at  the  post-office  nearest  to  his  residence,  it  was 
sufficient  notice,  and  that  tlie  holder  had  used  due  diligence  in  that  respect.  Ibid. 

4.  If  new  notes  are  taken  by  the  holder  of  a  note,  and  time  given  without  the  con- 

sent of  the  indorser  upon  tlie  old  note,  he  is  discharged.     White  v.  Burns ^  123. 

5.  The  maker  of  a  note  is  a  competent  witness,  not  to  prove  its  original  invalidity, 

but  the  improper  use  afterwards  made  of  it ;  and  that  time  was  given  to  him 
without  the  consent  of  the  indorser.     Ibid. 

6.  The  jury  cannot  infer,  that  the  plaintiffs  agreed  to  run  the  risk  of  a  note's  being 

VOL.    Y.  58 
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a  forgery,  because  it  was  passed  to  them,  long  after  it  was  dishonored,  and  at  a 
discount  of  ten  per  cent.     JSemmes  v.  Wilson,  285. 

7.  A  person  who  sells  a  note,  is  always  understood  as  affirming  that  it  is  what  it 

purports  to  be  ;  that  is,  a  genuine  note.  If  it  is  not  what  it  purports  to  be,  it  is 
nothing,  and  may  be  treated  as  a  nullity ;  and  it  is  not  material  whether  it 
be  given  in  payment  of  an  antecedent  debt,  or  in  exchange  for  goods 
immediately  sold  and  delivered,  or  to  be  sold  and  delivered  at  a  subsequent 
day.  In  the  first  case  it  would  be  no  payment.  In  the  second  and  third 
cases,  there  would  be  a  total  failure  of  the  consideration  ;  and  the  person  who 
has  parted  with  his  property,  in  exchange  for  a  consideration  which  has  failed, 
may  resort  to  his  original  cause  of  action.     Ibid. 

8.  To  enable  a  plaintiff  who  has  received  from  his  debtor,  a  forged  note  in  payment 

of  a  precedent  debt,  to  recover  upon  his  original  cause  of  action,  it  is  not  neces- 
sary for  the  plaintiff  to  prove  that  the  defendant  knew  that  the  note  was  forged, 
when  he  passed  it  to  the  plaintiff,  or  that  he  passed  it  fraudulently.  It  is  only 
necessary  for  him  to  prove  that  the  note  was  forged,  and  was  passed  to  him  by 
the  defendant,  for  a  valuable  consideration,  after  it  was  dishonored.  It  is  not 
necessary  that  the  plaintiff  should  prove  that  he  had  instituted  suits  against  the 
maker,  and  indorser  of  the  note,  and  failed  to  recover  in  such  suits.  He  has  a 
right  to  establish  the  forgery  in  a  suit  directly  against  the  party  who  passed  the 
note  to  him.     Ibid. 

9.  If  the  innocent  bond  Jide  holder  of  a  forged  note,  which  he  has  received  for  a 

valuable  consideration,  passes  it  to  another  innocent  person,  6o)ja7?c/c,  and  for 
valuable  consideration,  without  indorsing  it,  although  not  liable  upon  the 
note,  he  is  liable  for  the  amount  he  has  received  for  it ;  provided  the  other  party 
has  not  been  guilty  of  such  negligence,  as  would  deprive  the  person  from 
whom  he  received  the  note  of  his  remedy  against  prior  parties,  and  has  given 
notice,  and  offered  to  return  the  forged  paper  in  a  reasonable  time. 
The  person,  who  passes  away  a  forged  note,  which  has  laid  a  long  time  dishoncfred 
in  his  hands,  is  not  wholly  free  from  blame  in  not  having  discovered  the  forg- 
ery ;  and  on  that  ground  may  be  held  liable  to  refund,  to  the  person  to  whom 
he  passed  it,  the  consideration  he  received.    Ibid. 

10.  An  action  at  law  will  not  lie  by  an  indorsee  against  a  remote  indorser  of  a  pro- 

missory note  made  and  indorsed  in  Virginia,  although  made  payable  at  the 
Northwest  Bank  of  Virginia  ;  by  whose  charter,  notes  "  made  negotiable  "  at 
that  bank  are  put  upon  the  footing  of  bills  of  exchange ;  and  although  it 
should  be  put  in  circulation  as  a  negotiable  instrument,  and  deposited  in  the 
bank  for  collection,  before  it  became  payable,  and  should  be  regularly  protested, 
and  regular  notice  given  to  the  parties  ;  an  intermediate  indorser  of  such  a 
note  is  therefore  a  competent  witness  to  invalidate  the  note.  The  rule,  that  a 
party  to  an  instrument  shall  not  be  jjcrmitted  to  discredit  it  by  his  testimony, 
is  applicable  onlj'  to  mercantile  negotiable  paper,  which  a  promissory  note, 
made  and  indorsed  in  Virginia,  is  not.     Bradley  v.  Knox  et  al.  297. 

11.  See  Aqent,  1,  2,  3.    Bradley  v.  McKee.  298. 

12.  An  indorser  of  a  promissory  note  is  a  competent  witness  for  the  defendant,  in  an 

action  by  the  indorsee  against  the  maker.    Mason  v.  Masi,  397. 

13.  The  first  purchaser  of  several  city  lots  having  given  his  several  notes,  for  each 

lot  respectively,  with  the  same  indorser,  and  the  lots  having  been  resold  for 
his  default,  some  of  tlie  lots  bringing  more,  and  some  less  than  the  fifst  con- 
tract price,  it  was  held,  tliat  the  indorser  was  entitled  to  the  benefit  of  the 
surplus  of  one  to  make  good  the  deficiency  of  the  others.  Smith  v.  Ardcn, 
48,'). 

4.  See  Bank,  6.    Farmers  Bank  v.  Owen,  504. 

5.  The  defendant's  note  for  ?7,400,  made  payable  directly  to  the  plaintiffs  on  de- 

mand with  interest,  but  not  payable  to  order,  and  upon  which  there  is  an 
indorsement  stating  that  it  is  held  by  tlie  plaintiffs  as  collateral  security  for 
the  defendant's  obligation  ujton  a  jirevious  note  of  Thomas  Corcoran,  Senior, 
deceased,  is  not  void  under  the  statute  of  frauds,  as  being  a  promise  to  pay  the 
debt  of  another  without  a  consideration  therein  expressed.  Union  Bank  v.  Cor- 
coran, 513. 
G.  See  Adthobity,  3.     Bank  of  Metropolis  v.  Moore,  518. 
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BOND. 

An  increase  of  compensation  allowed  to  a  collector,  without  consulting  his  sure- 
ties, does  not  discharge  them.     Smith  v.  Addison,  623. 

BY-LAW. 

1 .  A  keeper  of  a  wood-yard  in  the  city  of  "Washington,  is  a  retailer  within  the 

meaning  of  that  clause  in  the  charter  which  authorizes  the  corporation  "  to 
provide  for  licensing,  taxing,  and  regulating  auctions,  retailers,  ordinaries,  and 
taverns,  hackney  carriages,"  &c.     Corporation  of  Washington  v.  Casanave,  500. 

2.  The  Corporation  of  Washington,  under  the  power  to  restrain  and  prohibit  the 

nightly  and  other  disorderly  meetings  of  slaves,  free  negi'oes,  and  mulattoes, 
has  a  right  to  prohibit  them  to  be  out  after  ten  o'clock,  P.  M.  Jennings  v. 
Corporation  of  Washington,  512. 

3.  The  Corporation  of  Washington  has  power  to  make  a  by-law  to  prevent  free 

colored  persons  from  going  at  large  through  the  city  later  than  ten  o'clock, 
P.  M.,  without  a  pass,  &c.     Nicfiols  v.  Burch  et  al.  553. 

4.  The  Corporation  of  Washington  has  power,  under  its  charter,  to  prohibit  ordi- 

nary-keepers to  sell  spirituous  liquors  to  free  colored  persons.     Corporation  of 
Washington  v.  Lasky,  381. 
CERTIORARI. 

1.  The  Circuit  Court  of  tlie  District  of  Columbia  has  jurisdiction  to  issue  a  certio- 

rari to  a  justice  of  the  peace  in  a  case  of  forcible  entry  and  detainer;  and  in 
vacation  the  writ  may  be  ordered  by  one  of  the  judges.  Bond  and  security 
must  be  given  to  answer  for  costs. 
An  inquisition  describing  the  property  as  "  one  tenement  or  storehouse,  with  the 
appurtenances  in  the  county  aforesaid,"  is  too  vague  and  uncertain,  and  will  be 
quashed.     Holmead  v.  Smith,  343. 

2.  A  certiorari  does  not  lie  to  a  justice  of  the  peace,  in  a  case  of  which  he  has  juris- 

diction.    Ilomans  v.  Moore,  505. 

3.  A  plaintiff  may  relinquish  interest  upon  an  open  account,  and  bring  his  action 

for  the  principal  sum  only,  before  a  justice  of  the  peace,  if  the  principal  docs 
not  exceed  $50,  although,  with  interest,  the  debt  would  exceed  that  sum.  Ihid. 

CHALLENGE. 

A  peremptory  challenge  is  not  allowed  in  arson.     United  States  v.  Ilenry  H. 
White,  73. 
CHANCELLOR  OF  MARYLAND. 

1.  On  the  26th  of  October,  1801,  after  Congress  had,  by  the  Act  of  the  27th  of 

February,  1801,  exercised  exclusive  legislation  over  the  District  of  Columbia, 
the  Chancellor  of  IMaryland  had  jurisdiction  to  decree  a  conveyance,  by  an 
infant,  of  lands  in  that  district,  in  pursuance  of  a  contract  made  by  the  ances- 
tor of  the  infant ;  the  suit  for  a  specific  performance  having  been  commenced 
before  Congress  had  exercised  such  exclusive  legislation.  Bank  of  the  United 
States  v.  Van  Ness  et  al.  294. 

2.  The  Chancellor  of  Maryland,  on  the  2Gth  of  October,  1801,  decreed  that  the 

infant,  Marcia  Burns,  should,  in  a  certain  extent,  by  W.  M.  D.,  her  guardian 
ad  litem,  convey  to  J.  P.  V.,  the  purchaser,  the  property  in  question. 

Upon  the  happening  of  the  event,  a  deed,  purporting  to  be  from  the  infant  by 
her  guardian,  and  concluding  thus  :  "In  witness  whereof,  the  said  Marcia,"  (the 
infant,^  "  by  W.  M.  D.,  her  guardian  in  this  case,  hath  hereunto  set  her  hand 
and  seal,  the  day  and  year  before  mentioned  ;  "  was  signed  by  the  said  W.  M.  D. 
'■  guardian  of  the  said  Marcia  Burns,"  and  sealed  with  his  seal. 

The  commissioner  wlio  took  the  acknowledgment,  certified  that  the  said  W.  M.  D. 
acknowledged  the  instrument  to  be  "  his  act  and  deed  as  guardian  as  aforesaid, 
and  thereby  the  act  and  deed  of  the  said  Marcia." 

Held,  that  this  deed  thus  signed,  sealed,  delivered,  acknowledged,  and  duly 
recorded,  was  a  good  and  sufficient  execution  of  the  decree,  and  a  good  deed 
to  pass  the  land  to  the  purchaser;  and  that  if  it  be  not,  yet,  by  the  Act  of 
Maryland,  1785,  c.  72,  §  14,  the  decree  itself  stands  as  a  conveyance.     JUd. 

CHESAPEAKE  AND  OHIO  CANAL  COMPANY. 

The  lots  in  the  city  of  Washington,  lying  on  Rock  Creek,  arc  entitled  to  the 
water  privilege  in  front  of  them,  although  separated  from  them  by  a  public 
street,  unless  the  bank  of  the  creek  lies  between  the  street  and  the  creek  ;  and 
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the  owner  of  the  lots  is  entitled  to  the  condemnation-money  awarded  for  the 
water  privilege  in  front  of  them,  condemned  for  the  use  of  the  Chesapeake  and 
Ohio  Canal  Company.  Chesapeake  and  Ohio  Canal  Company  v.  Union  Bank, 
509. 

CITY  LOTS. 

See  Allkys.    Brent  v.  Smith,  672. 

CITY  SURVEYOR. 

It  is  the  duty  of  the  city  surveyor  to  attend,  when  requested,  and  examine  the 
foundation  for  walls  of  any  house  to  be  erected,  when  the  same  shall  be  level 
with  the  street,  or  surface  of  the  ground,  for  the  purpose  of  adjusting  the  line 
of  the  front  of  such  building  to  the  line  of  the  street,  and  correctly  placing  the 
party  wall  on  the  line  of  division  between  that  and  the  adjoining  lot,  and  his 
certificate  is  evidence  and  binding  on  the  parties  interested;  but  it  is  not  neces- 
sary to  the  plaintiffs  right  of  action  for  half  the  value  of  the  wall,  that  it 
should  have  been  so  adjusted  by  the  surveyor ;  or  that  the  walls  should  be  of 
the  thickness  required  by  the  third  article  of  the  commissioner's  regulations  of 
the  20th  of  July,  1795.  The  value  of  half  the  wall  may  be  recovered  in  an 
action  upon  the  case  in  assumpsit.     Miller  v.  Elliot,  543. 

COMMON  CARRIER. 

If  the  consignee  of  property  sent  by  a  common  carrier,  demand  and  receive  it 
before  it  reaches  its  ultimate  destination,  he  is  liable  for  the  full  freight.  Vio- 
Idt  V.  Stettinius,  559. 

CONFESSION. 

The  whole  confession  must  be  given  in  evidence,  if  any  part  is  given,  but  the 
jury  has  a  right  to  judge  for  themselves  of  the  truth  thereof,  or  of  any  part  of 
it.     United  States  v.  Neyro  Ralph  Prior,  37. 

CONSIDERATION. 

See  Barox  and  Feme,  3.     Bank  of  the  United  States  v.  Lfce,  319. 

CONSTABLE. 

A  constable,  having  a  warrant  to  arrest  a  man  on  a  charge  of  forgery,  seized  and 
scarclicd  his  trunk,  and  finding  therein  articles  which  he  suspected  were  stolen, 
took  them  into  his  custody.  Held,  that  they  are  not  thereby  in  the  custody  of 
the  law,  but  may  be  replevied.     Brent  v.  Beck,  461. 

CONTRACT. 

1.  Sec  Bank,  5.      Guttschlick  v.  Bank  of  Metropolis,  435. 

2.  The  jjlaintift'  cannot  recover  in  an  action  of  indebitatus  assumpsit,  for  work  and 

labor  done  under  a  contract  under  seal,  unless  the  whole  work  has  been  done 
according  to  the  contract ;  nor  in  an  action  against  three  defendants,  upon  a 
contract  under  the  seal  of  one  defendant  only;  unless  the  contract  was  made 
for  the  benefit  of  all  the  defendants,  and  the  work  performed  according  to  the 
contract.     Fresh  v.  Gilson,  533. 

3.  Sec  Bail,  10.     Davis  v.  Garland,  570. 

4.  If  a  contract  be  absolute  to  deliver  flour  on  or  before  a  particular  day,  the  ven- 

dor will  not  be  excused  by  an  obstruction  to  the  navigation  on  the  canal. 

It  is  not  material  wliethcr  the  defendant  had,  or  had  not,  the  flour  on  hand  at  the 
time  of  the  contract.     Dodije  v.  Van  I^ear,  278. 
CORPORATION. 

The  proceedings  of  a  corporation  aggregate,  may  be  given  in  evidence  against  a 
party  not  a  member  of  tiie  corporation,  altiiough  there  should  be  no  evidence 
that  such  notice  of  the  meeting  as  the  charter  requires,  had  been  given.  Brad- 
ley V.  McKee,  298. 

CORPORATION  OF  ALEXANDRIA. 

1.  Tlie  Corporation  of  Alexandria  has  a  right  to  collect  taxes  by  distress  and  sale  ; 

and  to  raise  taxes  for  purposes  and  works  out  of  the  town.  Bcale  v.  Burchell, 
310. 

2.  The  Court  will  not  instruct  the  jury  that  tlie  plaintiff  has  a  riglit  to  recover ; 

uTiless  all  tlic  facts  necessary  to  enable  the  plaintifi'  to  recover,  are  stated  in  the 
prayer.    Ibid. 
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CORPORATION  OF  GEORGETOWN. 

The  Corporation  of  Georgetown  has  power  to  rent  fish-wharves.     CorporatiDn  of 
Georgetown  v.  Chew,  508. 

CORPORATON  OF  WASHINGTON. 

1.  The  Corporation  of  Washington  has  no  power  to  prohibit  free  colored  persons 

from  selling  perfumery.     Carejj  v.  Corporation  of  Washington,  13. 

2.  The  Corporation  of  Washington  has  power  to  require  the  registering  of  slaves 

brought  in  to  hire  or  reside  in  the  city ;  and  to  require  an  affidavit,  &c.  Ilill  v. 
Corporation  of  Washington,  114. 

3.  A  deed  from  the  Corporation  of  Washington  upon  a  tax-sale,  is  void,  unless 

the  surplus  of  the  proceeds  of  the  sale,  after  deducting  the  taxes  and  expenses, 
was  paid  to  the  register  of  the  corpoi'ation,  or  other  person  authorized  by  law 
to  receive  the  same,  with  ten  per  cent,  per  annum,  as  interest  thereon,  com- 
puted from  the  expiration  of  two  years  from  the  day  of  sale,  until  the  actual 
payment  of  such  surplus,  and  the  receiving  of  the  deed  from  the  corporation. 
Rodbird  v.  Rodbird,  125. 

4.  If,  at  the  time  of  a  tax-sale  of  a  lot  in  Washington,  there  was  personal  property 

thereon,  of  sufficient  value  to  pay  the  taxes,  the  sale  is  null  and  void.    Ibid. 

5.  Tlie  Corporation  of  Washington  has  no  right  to  require  the  keeper  of  a  livery 

stable  to  take  and  pay  for  a  license  to  keep  the  same ;  but  if  it  be  taken  and 
paid  for  and  enjoyed,  the  money  paid  for  it  cannot  be  recovered  back. 
Semble,\ha.t  money  paid  under  an  ignorance  of  the  law,  cannot  be  recovered. 
Corporation  of  Washington  v.  Barber,  157. 

6.  See  By-Law,  4.     Corporation  of  Washington  v.  Lashj,  381. 

7.  The  Corporation  of  Washington  has  power  to  prohibit  the  granting  of  tavern 

licenses  to  colored  persons.     Hairiet  Johnson  v.  Corporation  of  Washington,  434. 

8.  The  Corporation  of  Washington,  under  its  authority  to  prevent  nuisances,  may 

prohibit  the  keeping  of  a  dog  in  the  city  without  a  license,  and  may  require 
money  to  be  paid  for  the  license.     Corporation  of  Washington  v.  Lynch,  498. 

9.  A  warrant  is  too  vague  and  uncertain  which  charges  that  the  defendant,  "  did  on 

or  about  the  20th  of  July  instant,  own,  harbor,  or  keep  a  female  of  the  dog  kind 
in  Washington  city,  in  the  county  aforesaid,  without  having  a  license  therefor, 
contrary  to  the  act  or  acts  of  the  mayor,  &c.  on  that  subject  made  and  pro- 
vided."    Ibid. 

10.  See  By-Law,  1.     Corjwration  of  Washington  v.  Casanave,  500. 

11.  See  By-Law,  2.    Jennings  v.  Corporation  of  Washington,  512. 

12.  Infants,  whose  property  has  been  sold  for  taxes,  have  a  right  to  redeem  at  any 

time  within  one  year  after  they  have  arrived  at  full  age.  Mockhee  v.  Upper- 
man  et  al.  535. 

13.  It  is  a  condition  annexed  to  the  title  of  every  house  lot  in  the  city  of  Washing- 

ton, that  when  the  proprietor  builds  a  partition  wall  between  himself  and  his 
neighbor,  he  shall  lay  the  foundation  ccjually  upon  the  land  of  both  ;  and  that 
any  person  who  shall  afterwards  use  the  partition  wall,  or  any  part  of  it,  shall 
reimburse  to  the  first  builder  a  moiety  of  the  charge  of  such  part  as  he  shall 
use.     Miller  v.  Elliot,  543. 

14.  See  By-Law,  3.     Negro  Lloyd  Nichols  v.  Burch  et  al.  553. 

15.  The  Corporation  of  Washington  has  power,  under  its  charter,  "to  provide  for 

licensing,  taxing,  and  regulating,"  "  vendors  of  lottery  tickets,"'  although  the  tax 
may  be  so  high  as  to  amount,  in  effect,  to  a  prohibition ;  and  to  require  the 
applicant  for  a  license  to  deposit  the  license-money  in  bank,  before  the  issuing 
of  the  license.    France  v.  Coi-poration  of  Washington,  667. 

COVENANT. 

In  covenant  against  two,  if  one  plead  infancy,  and  it  be  found  for  him,  the  plain 
tifl'  may  enter  a  7iolle  prosequi  against  him,  and  have  judgment  against  the  other. 
Kurtz  V.  Becker  et  al.  671. 

CUSTODY  OF  THE  LAW. 

See  Constable.    Brent  v.  Beck,  461. 

DAMAGES. 

1.  In  an  action  of  trover  for  negroes,  the  plaintiff  may  give  evidence  of  and  recover 

damages  beyond  the  value  of  the  property  converted.     Nevelt  v.  Berry,  291. 

2.  If  the  vendor  states,  under  his  seal,  that  he  has  bargained,  sold,  and  delivered  the 

58*    ■ 
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property  to  the  vendee,  the  vendor,  in  an  action  of  trover  brought  by  the  ven- 
dee for  the  property,  is  es\opped  to  deny  the  delivery ;  and  such  an  instrument 
is  evidence  of  property  in  the  vendee  at  the  time  of  the  conversion. 
If,  after  the  conversion,  the  parties  enter  into  a  new  contract  respecting  part  of 
the  property,  which  is  thereupon  delivered  to  the  vendee,  such  new  contract  and 
delivery  are  not  evidence  of  the  performance  of  the  first  contract  on  tlie  part  of 
tlic  vendor;  nor  of  relinquishment  of  damages  for  such  conversion,  unless  such 
vendee  received  such  portion  of  the  property  as  a  compliance  with  the  original 
contract,  and  intended  thereby  to  relinquish  his  claim  for  damages  for  the  pre- 
vious conversion.     Ibid, 

3.  If  the  property  of  a  debtor  be  sold,  under  a  deed  of  trust,  to  a  greater  amount 

than  the  debt,  the  surplus  cannot  be  enjoined  and  stayed  in  the  hands  of  the 
trustee  to  answer  damages  which  the  plaintiif  may  recover  against  the  debtor 
at  law,  for  not  delivering  up  the  possession  of  the  property  according  to  his 
agreement,  unless  the  debtor  be  insolvent.     Connolly  v.  Belt  et  al.  405. 

4.  If  the  terms  of  a  deed  of  trust  be,  that  if  the  debt  be  not  paid  at  the  time  appointed, 

the  trustee  shall  sell  the  property,  and  it  be  sold  accordingly,  the  sale  will  not  bo 
set  aside  because  a  sale  of  part  of  the  property  would  have  been  sufficient  to  raise 
the  money  ;  especially  if  the  property  consist  of  a  simple  lot  of  ground,  and 
there  be  subsequent  incumbrancers  who  agree  that  the  whole  shall  be  sold. 
The  tuustee,  in  such  a  case,  cannot  sell  a  part  only,  without  the  consent  of  all 
parties  concerned.     Ibid. 

5.  See  Agent,  4.    Ibid. 

6.  If,  in  replevin,  upon  the  plea  of  property  in  the  defendant,  the  jury  find  for  the 

defendant,  and  assess  his  damages  to  the  value  of  the  goods  replevied,  the 
defendant  may  still  maintain  an  action  upon  the  replevin-bond,  and  recover 
damages  beyond  the  value  of  the  goods.     Hemstead  v.  Colbum,  655. 

DECEIT. 

1.  An  action  upon  the  case  for  deceit  will  not  lie  for  a  breach  of  promise.    Fenwick 

V.  Grimes,  439. 

2.  If  the  owner  of  a  female  slave  sell  her  for  less  than  the  market  price  upon  the 

purchaser's  representation  that  he  wished  to  have  her  for  his  own  service,  and 
that  she  should  not  be  removed  out  of  this  district,  nor  sold  to  any  person  to  be 
by  him  transported  out  of  the  district,  and  that  she  should  live  in  the  district 
near  her  friends;  and  the  purchaser  afterwards  sell  her  to  a  negro-trader  living 
in  the  district,  by  means  whereof  she  is  removed  out  of  the  district ;  it  is  no 
justification  of  the  defendant,  in  an  action  for  the  deceit,  that  after  he  had  pur- 
chased the  slave,  he  was  persuaded,  by  a  friend,  that  she  was  unfit  for  his  use, 
and  that  he  ought  to  sell  her;  although  the  purchase  was  originally  made  in 
good  faith.    Ibid. 

3.  An  action  upon  the  case  for  deceit  will  not  lie,  unless  there  was  a  false  afiirma- 

tion  of  some  fact;  a  non-performance  of  promises  is  not  sufficient.  The  decla- 
ration must  charge  that  the  defendant  averred  some  fact  to  be  true;  and  that  it 
was  false.     Ibid. 

4.  An  action  upon  the  case  for  deceit  will  lie  against  a  person,  who  by  false  and 

fraudulent  representations  induces  the  plaintiff  to  sell  his  female  slave  for  less 
than  her  value.    Id.  603. 

DECREE. 

1.  The  Court  will  .set  aside  a  sale  made  under  its  decree,  if  not  fairly  made.    Bank 

of  Alexandria  v.  Taylor,  314. 

2.  See  Agent,  4.     Connolly  v.  Belt,  405. 

3.  See  Damages,  3,  4.    Ibid. 

4.  A  sale  made  by  a  trustee  under  a  decree  of  the  Court,  will  not  pass  the  title  of 

land  in  the  actual  adverse  possession  of  a  third  person  at  the  time  of  the  decree. 
Carroll  v.  Doivson,  514. 

DEED. 

1.  See  Corporation  of  Washington,  3,  4.     Rodbird  v.  liodbird,  125. 

2.  See  Baron  and  Feme,  3.     Bank  of  United  States  v.  Lee,  319. 

3.  Id.  8.     Prather  v.  Burgess,  376. 

4.  In  1823,  the  Commissioner  of  the  Public  Buildings  had  authority  to  take  the 
acknowledgment  of  deeds  of  land  in  Washington  county.  Middkton  v. 
Sinclair,  409. 
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5.  A  purchaser  under  an  execution  against  the  grantor,  has  a  right  to  show  the 

deed  to  be  fraudulent  as  to  the  creditor  under  whose  execution  he  purchased. 
Ibid. 

6.  Although  there  be  a  variance  in  some  respects  in  the  description  of  the  land  in 

the  two  deeds,  they  may  be  given  in  evidence  to  the  jury,  who  may  decide  the 
question  of  identity.    Ibid. 

7.  A  conveyance  to  his  son  by  a  father,  of  all  his  estate  and  effects,  while  indebted, 

and  continuing  in  possession  after  the  conveyance,  is  evidence  of  intent  to 
delay,  hinder,  and  defraud  his  creditors.     Ibid. 

8.  The  vendee  of  land  cannot,  after  paying  the  purchase-money,  recover  it  back 

upon  the  failure  of  the  vendor  to  convey,  unless  the  vendee  has  tendered  to  the 
vendor  the  form  of  a  deed  of  conveyance  to  be  executed  by  the  vendor. 
But  if  the  vendor  has  not  a  good  title  at  the  time  he  is  bound  to  convey,  the 
vendee  may  recover  back  the  purchase-money,  without  tendering  the  form  of  a 
conveyance,  as  he  is  not  bound  to  accept  a  defective  title.  Guttschlick  v.  Bank 
of  Metropolis,  435. 

9.  Kihe  vendee  receive  an  insufficient  deed  as  a  compliance  with  the  vendor's  con- 

tract to  convey,  and  afterwards  discovers  that  the  title  of  the  vendor  was  defect- 
ive, and  that  the  deed  conveys  nothing,  the  vendee,  in  an  action  against  the 
vendor  to  recover  back  the  purchase-money,  may  give  in  evidence  the  said 
deed,  with  other  evidence  showing  the  title  to  be  defective,  &.c.    Ibid. 

10.  If  the  vendor's  title  be  defective,  the  vendee  may  recover  back  the  purchase- 

money,  in  an  action  of  assumpsit,  although  he  has  been  in  possession  of  the 
premises  several  years.    Ibid. 

11.  A  deed  of  personal  property,  to  be  void,  if  the  grantor  shall,  on  demand,  pay  a 

certain  sum  to  the  grantee,  is  void  in  law,  as  to  the  creditors  of  the  grantor, 
unless  the  possession  accompanied  and  followed  the  deed,  although  acknow- 
ledged and  recorded  agreeably  to  the  Maryland  Act  of  1729,  c.  8,  §  5  and  6. 
Smith  V.  Hunter,  467. 

12.  A  mortgage  of  all  a  man's  stock  in  trade,  and  debts  due  to  him,  to  secure  pay- 

ment of  a  debt  already  due  and  payable  by  him  to  the  mortgagee  on  demand, 
is  void  as  to  creditors,  unless  the  possession  accompanied  and  followed  the 
deed,  although  acknowledged  and  recorded  according  to  the  Maryland  law  of 
1729,  c.  8,  ^  5.    Noyes  et  al.  v.  W.  L.  Brent,  Garnishee,  656. 

DELUSION. 

1.  The  Court,  in  forming  its  opinion  as  to  the  soundness  of  mind  of  a  testator,  will 

look  rather  to  the  facts  upon  which  the  witnesses  may  have  formed  their  opi- 
nions, than  to  the  opinions  themselves ;  but  will  form  its  opinion  from  the 
whole  evidence  consisting  of  facts  and  opinions.    Newton  et  al.  v.  Carherij,  626. 

2.  The  influence  which  will  set  aside  a  will,  must  be  undue  influence.     The  influ- 

ence of  the  general  doctrines  of  tlie  church,  of  which  the  testator  was  a  member, 
is  not  such  undue  influence;  nor  can  the  holding  of  such  doctrines  be  adjudged 
to  be  such  delusion  as  will  vacate  the  will.  The  Court  has  no  jurisdiction  to 
decide  whether  a  doctrine,  held  by  any  particular  religious  sect,  be  true  or  false. 
A  delusion  common  to  all  the  members  of  a  religious  sect,  will  not  avoid  the 
will.    Ibid. 

3.  See  Appeal,  2.    Ibid. 

DEMURRER. 

1.  It  is  not  universally  true,  that  what  would  be  fatal  upon  demurrer  would  be 

equally  fatal  in  arrest  of  judgment.  Upon  demurrer,  the  Court  decides  upon 
the  whole  record,  as  it  then  appears ;  but  upon  a  motion  in  arrest  of  judg- 
ment, the  Court  decides  upon  the  whole  record,  as  it  then  appears.  There  may 
be  a  prima  facie  cause  of  demurrer,  which  may  be  removed  by  the  subsequent 
pleadings.     United  States  v.  H.  H.  White.  73. 

2.  See  Ajiexdment,  2.     Suckley  v.  Slade,  123. 

3.  If  it  appear,  upon  the  whole  record,  upon  an  indictment  for  a  misdemeanor,  that 

the  ofl'ence  was  committed  more  than  two  years  before  the  indictment  was 
found,  the  defendant  mav  avail  himself  of  that  defence,  by  a  general  demurrer. 
United  States  v.R.  11.  White,  368. 

DEPOSITION. 
1.  See  Bills  and  Notes,  1,  2,  3.     WTiitney  v.  Uunlt,  120. 
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DEPOSITION,  {antinued.) 

2.  A  deposition  cannot,  under  the  Act  of  Congress,  be  taken  before  a  judge  of  the 

City  Court  of  the  city  of  Lexington,  in  Kentucky.    Foreman  v.  ifolmead,  162. 

3.  A  commission  to  take  a  deposition  in  a  foreign  country  may  issue  for  the  plain- 

tiff, ex  parte,  by  order  of  the  Court,  or  of  a  judge  in  vacation,  if  the  opposite 
party  does  not  file  his  cross-interrogatories  within  five  days  next  after  the  rule- 
day,  after  the  plaintiff  shall  have  filed  his  interrogatories,  provided  his  interro- 
gatories shall  have  been  filed  ten  days  before  the  rule-day ;  and  it  is  not  neces- 
sary to  give  notice,  to  the  opposite  party,  of  the  filing  of  the  interrogatories ; 
nor  is  it  necessary  that  the  party  or  the  commissioner  should  give  notice  to  the 
opposite  party,  of  the  time  and  place  of  taking  the  deposition,  in  a  foreign 
country.  But  it  must  appear  that  the  commissioner  took  the  oath  annexed  to 
the  commission.    Fr6vall  v.  Bache,  463. 

4.  In  taking  a  deposition  under  the  Judiciary  Act  of  1789,  the  notice  must  be  given 

by  the  magistrate  before  whom  the  deposition  is  to  be  taken  ;  a  notice  given  by 
the  party  is  not  sufiicient.     Young  v.  Davidson,  515. 

5.  By  the  leave  of  the  Court,  if  no  oojcction  be  made  by  the  opposite  counsel,  a 

party  may  withdraw,  from  the  files  of  the  Court,  a  deposition,  in  order  to  get 
the  magistrate  to  amend  his  certificate,  according  to  the  truth  of  the  case ;  and 
such  withdrawing  and  amending  are  not  sufiicient  ground  for  rejecting  the 
deposition.     Leatherberry  v.  Radcliffe,  550. 

6.  If  a  deposition  be  taken  de  bene  esse,  because  the  witness  is  about  to  go  out  of  the 

district,  and  to  a  greater  distance  than  100  miles  from  the  place  of  trial,  and  he 
goes  accordingly,  it  is  not  necessary  that  a  subpoena  should  have  issued  to  the 
marslial  of  this  district,  in  order  to  enable  the  party  to  use  the  deposition  ;  it 
is  sufficient  for  him  to  prove  to  the  satisfaction  of  the  Court,  that  the  witness, 
at  the  time  of  the  trial,  is  gone  to  a  greater  distance,  &c.,  although  tlie  witness 
may  have  been  within  the  district,  between  the  time  of  taking  the  deposition 
and  the  time  of  trial.    Ibid. 

DEVIATION. 

In  a  voyage  to  Pernambuco,  the  vessel,  when  she  arrived  off  Pemambuco,  came 
to  anchor  off  the  port,  when  she  might  have  gone  directly  in. 

Ileld,  that  it  was  a  deviation  which  discharged  the  underwriters.  West  v.  Cb- 
luinbian  Ins.  Co.  309. 

DEVISE. 

1.  The  testatrix,  having  expressed  an  intention  "to  dispose  of  her  worldly  estate;" 

and  having  two  grandsons,  devised  one-half  of  a  lot  of  land  to  one  of  them  and 
his  heirs  forever ;  and  devised  the  other  part  of  the  lot,  of  the  same  size,  to  the 
other  grandson,  upon  certain  conditions  which  he  complied  with.  The  Court 
held  that  he  took  an  estate  in  fee.     McCoun  v.  Lay,  548. 

2.  A  legacy  to  or  for  the  use  or  support  of  a  minister  of  the  gospel,  as  such,  or  to 

or  for  the  use  or  support  of  a  religious  sect,  order,  or  denomination,  is  void  by 
the  bill  of  rights  of  Maryland.    Newton  v.  Carbery,  632. 

3.  A  devise  to  go  in  aid  of  a  new  Catholic  church,  then  building  in  Georgetown,  is 

void  for  uncertainty,  as  well  as  by  the  bill  of  rights.    Ibid. 

4.  A  charter  granted  to  certain  persons  therein  named,  is  to  be  presumed,  prima 

facie,  to  have  been  granted  at  their  instance,  and  to  have  been  accepted  by 
them  ;  but  such  presumption  is  rebutted  by  evidence  that  no  proceedings  were 
ever  had  under  the  charter,  although  seven  years  had  elapsed  since  its  date. 
Ibid. 

DISORDERLY  HOUSE. 

1.  An  indictment  charging  that  the  defendant  kept  "  a  certain  unlawful,  disorderly, 
and  ill-governed  house,"  "as  a  common  tavern,"  "without  license,"  "  and  kept 
a  common  tippling-housc,"  and  therein  openly  sold  spirituous  liquors  to  all 
persons  calling  for  the  same,  and  allowed  the  same  to  be  drunk  in  and  about 
the  liousc  at  all  times  both  at  day  and  night,  and  on  Sundays  ;  and  permitted 
certain  idle  and  ill-disposed  persons  to  assemble  and  continue  drinking  and 
tippling,  to  the  common  nuisance,  &c.,  is  a  good  indictment  at  common  law, 
for  keeping  a  disorderly  house. 
And  evidence  that  the  defendant  kept  an  open  house  for  selling  spirituous  liquors, 
and  that  such  liquors  were  sold  to  other  persons  than  boarders  and  lodgers ; 
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DISORDERLY  HOUSE,  {Continued.) 

and  that  the  house  was  kept  open,  and  such  liquors  there  sold,  on  Sundays, 
and  at  late  hours  of  the  night;  and  persons  intoxicated  were  seen  in  and 
coming  out  of  the  house  drunk  and  disorderly,  is  suflScicnt  to  support  the 
indictment.  United  States  v.  Charles  Columbus,  304. 
2.  If  a  person  hires  a  bar-room  and  fixtures,  and  occupies  part  of  the  house,  and 
keeps  his  bar-room  open  on  all  days  and  at  all  hours,  and  on  Sundays,  and 
other  days  for  the  sale  of  spirituous  liquors  to  other  persons  than  boarders  and 
lodgers,  and  allows  such  liquors  to  be  drank  in  the  said  bar-room,  at  such  days 
and  times ;  tlie  keeping  of  such  a  bar-room  and  house  is  a  nuisance,  and  will 
support  an  indictment  for  keeping  a  disorderly  house.  Quaere  ?  United  States 
V.  Benner,  347. 

DISTRESS. 

1.  A  lease  for  twenty  years,  not  acknowledged  or  recorded,  is  not  a  lease  at  will; 

and  the  landlord  may  distrain  for  rent,  although  the  original  lessee  should  not 
have  been  in  possession  for  several  years  next  before  the  distress  ;  or  should 
have  died.  The  tenancy  does  not  cease  by  the  tenant's  setting  up  an  adverse 
claim  more  than  six  months  before  the  distress.     Semmes  v.  McKnight,  539. 

2.  A  hondjide  purchaser  at  a  tax-sale  without  collusion  with  the  tenant,  may  enter 

under  his  purchase,  and  convey  to  a  third  person,  who  will  not  thereby  become 
tenant  of  the  original  landlord  ;  but  if  there  be  collusion  between  the  tenant 
and  the  purchaser  to  suffer  the  taxes,  which  it  was  the  duty  of  the  tenant  to 
pay,  to  remain  unpaid,  and  thereby  to  cause  a  sale  by  the  collector  of  taxes,  so 
as  to  enable  the  purchaser  to  buy  in  tlie  property  for  the  benefit  of  the  tenant, 
the  title  of  the  property  is  not  changed  by  such  tax-sale,  and  the  tenant 
remains  tenant  to  the  original  landlord.     Ihid. 

3.  The  assessment  and  advertisement  of  property  in  a  wrong  name,  docs  not  make 

the  tax-sale  void,  since  the  Act  of  May  26,  1824.     Ibid. 

4.  If  an  improvement  extend  over  divers  lots,  personal  property  found  on  any  of 

those  lots  is  liable  for  the  taxes  on  all  the  lots  so  improved.    Ihid. 

5.  Under  a  reservation  of  twenty  dollars  rent,  "  clear  of  all  taxes  and  charges,"  the 

tenant  is  bound  to  pay  the  taxes  as  well  as  the  rent ;  although  there  be  a 
clause  of  reentry  for  the  non-payment  of  the  rent.     Ibid. 

6.  If  the  marshal  take  the  goods  of  a  tenant  in  execution,  and  before  he  removes 

them,  the  landlord  distrain  them  for  rent;  and  the  marshal  then  remove  them 
from  the  premises  without  paying  a  year's  rent  to  the  landlord  who  then  reple- 
vies them,  the  Court  will,  on  motion  of  the  defendant,  at  the  return  of  the 
writ,  order  the  goods  to  be  returned  to  the  defendant,  upon  his  giving  a  suffi- 
cient bond  to  return  them,  &c. 
The  return,  in  such  case,  is  a  matter  of  course,  unless  the  Court  should  be  satis- 
fied that  the  defendant  obtained  possession  of  the  property  by  force  or  fraud; 
or  that  the  possession  being  first  in  the  plainiiff",  was  got  or  retained  by  the 
defendant  without  proper  authority  or  right  derived  from  the  plaintiff'.  Reming- 
ton V.  Linthicum,  345. 

DISTRIBUTION. 

1.  See  Administration,  12.     Moffitv.  Varden,  658. 

2.  If  property  be  devised  to  the  children  of  A.  B.,  to  be  divided  among  them  when 

tliey  arrive  at  the  age  of  maturity,  the  established  rule  of  construction  is,  that 
all  the  children  then  living  (that  is,  when  the  eldest  shall  have  arrived  at  the 
ago  of  twenty-one.)  shall  come  in  for  their  share,  whether  born  before  or  after 
the  death  of  the  testator.  The  shares  of  those  who  have  died  in  the  mean 
time,  will  have  lapsed  into  the  general  residuum  to  be  divided  among  the  sur- 
vivors ;  and  the  children  bom  in  the  mean  time  become  entitled  to  their  equal 
shares  with  the  other  children.  If  one  die,  after  the  eldest  arrived  at  the  age 
of  twenty-one,  and  before  actual  distribution,  his  share  goes  to  his  next  of  kin, 
and  does  not  lapse  into  the  residuum.     Ibid. 

3.  When  the  devise  is  directly  to  the  children  of  the  testator's  brother  and  sister,  the 

devisees  take  per  capita,  and  not  per  stirpes.     Ibid. 

DOG. 

1.  See  Corporation  of  Washington,  8,  9.     Corporation  of  Washington  y.  Lynch, 
498. 
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DOG,  (Continued.) 

2.  It  is  an  indictable  offence  at  common  law  to  incite,  provoke,  and  encourage  a 

fierce  and  dangerous  dog  to  bite  and  tear  a  cow.  United  States  v.  McDuell, 
391. 

3.  Quaere,  whether  in  an  indictment  for  keeping  a  large  dog  of  a  fierce  and  furiou8 

nature,  and  suffering  him  to  go  at  large  in  and  about  the  public  streets,  &c.,  to 
the  great  terror  of  the  people  and  common  nuisance,  it  is  necessary  to  allege  a 
scienter  ?    Ibid. 

DOWER. 

See  Baron  and  Feme,  3.    Bank  of  the  United  States  v.  Lee,  319. 

DURESS. 

See  Administration,  1.    Foy  v.  TalLurt,  124. 

EJECTMENT. 

1 .  In  ejectment,  the  death  of  the  plaintiff's  lessor  cannot  be  taken  advantage  of, 

upon  the  general  issue.     Worthington  v.  Etcheson,  302. 

2.  To  show  possession  in  the  lessor  of  the  plaintiff,  who  was  a  purchaser  at  a  sale 

under  a  decree  of  foreclosure,  it  is  sufficient  to  show  that  the  mortgagor  was  in 
possession  until  his  death ;  and  a  lease  for  life  made  by  the  mortgagor  is  evi- 
dence of  his  possession,  although  the  lease  was  not  recorded.    Ibid. 

3.  When  the  defendant  is  a  disseizor  and  intruder,  he  is  not  entitled  to  notice  to 

quit.     Ibid. 

4.  If  tenant  for  his  own  life  die,  and  his  heir  enter,  he  is  a  disseizor  and  intruder. 

Ibid. 

5.  If  the  vendee  of  land  who  has  paid  part  of  the  purchase-money,  enters  into  pos- 

session, and  fails  to  pay  the  residue  according  to  the  contract  of  sale,  although 
demanded,  the  vendor  cannot  maintain  ejectment  against  him  without  a  notice 
to  quit,  or  a  notice  that  the  contract  is  rescinded,  or  a  demand  of  payment 
and  notice  of  I'cscinding.     Costiqan  v.  Wood,  507. 

6.  Sec  Amendment,  4.     Wilkes  \.  Elliot,  &ll. 

7.  If  no  adversary  possession  be  shown,  a  plaintiff  in  ejectment  may  recover,  with- 

out showing  possession,  or  a  right  of  possession,  or  an  entry,  or  a  right  of  entry, 
in  his  lessor  within  twenty  years.    Ibid. 

8.  A  parol  declaration,  by  the  lessor  of  the  plaintiff,  that  he  had  not  authorized  the 

suit,  is  not  competent  to  show  the  title  to  be  out  of  the  lessor  of  the  plaintiff. 
Ibid. 

9.  The  defendant's  possession  for  twenty  years  is  no  bar  in  ejectment,  unless  the 

defendant  or  the  person  under  wlioni  he  claims,  entered  originally  under  color 
or  claim  of  title  ;  or  unless,  being  in  possession,  he  set  up  a  color  or  claim  of 
title  hostile  to  that  of  the  lessor  of  the  plaintiff,  more  than  twenty  years  before 
the  commencement  of  the  suit,  and  continued  in  possession  ever  since. 
But  if  the  defendant,  or  the  person  under  whom  he  claims,  entered  upon  and 
inclosed  tlic  premises  more  than  twenty  years  before  the  commencement  of  the 
suit,  without  any  recognition  of  the  title  of  tlic  lessor  of  the  plaintiff,  but 
claiming  them  as  his  own,  and  continued  to  occupy  them  until  suit  brought, 
the  jury  may  infer  that  the  possession  was  adverse,  and  if  so,  the  plaintiff  can- 
not recover.    Ibid. 

10.  A  person  who  holds  a  bare  possession  of  a  lot  in  Washington,  without  evidence 

of  any  bo7id  Jide  title  in  foe,  in  law  or  in  equity,  (such  possession  being  either 
adverse  or  tortious  as  to  the  legal  title  and  est.atc  of  the  lessor  of  the  plaintiff, 
or  subordinate  to  sucli  title  and  estate.)  cannot  protect  his  possession,  after  pay- 
ing previous  taxes,  by  clothing  it  with  the  legal  title  obtained  by  refusing  to 
pay  subsequent  taxes  with  intent  to  purchase  the  lot  at  the  tax-sale.     Ibid. 

11.  If  the  party  who  calls  for  an  account-book  in  tlie  possession  of  the  other  party, 

examine  it,  he  makes  it  evidence  for  such  other  party.    Ibid. 

12.  A  purchase  at  a  tax-sale,  and  inclosed  possession  under  it,  give  colot  of  title. 

Ibid. 

EMANCIPATION. 

No  iinjilied  emancipation  arises  from  a  legacy  of  twenty-five  dollars,  bequeathed 
to  slaves,  who  arc  ordered  by  the  will  to  be  sold.  Negro  Bacchus  Bell  v. 
McCormick,  398. 
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ENLISTMENT. 

See  Apprentice,  1,  2.    Ex  parte  Browne,  554. 
EQUITY. 

1.  When  a  party  is  obliged  to  ask  the  aid  of  a  court  of  equity  to  enforce  his  legal 

rights,  the  Court  will  compel  him  to  do  equity,  and  will  only  grant  him  relief 
to  the  extent  of  his  equitable  rights.     Ridgivay  y.  Hays  et  al.  23. 

2.  The  consignee,  to  whose  possession  the  property  has  not  come,  (it  having  been 

seized  by  a  foreign  government,)  has  no  right  in  equity  to  detain  the  whole 
sum  awarded,  as  indemnity  under  the  French  Treaty  of  July  4,  1831,  nor  to 
enjoin  in  the  Treasury  of  the  United  States  more  than  his  expenses  and  com- 
missions.   Ibid. 

3.  The  commissioners,  under  the  French  Treaty  of  1831,  had  no  power  to  decide 

ultimately  between  two  or  more  conflicting  American  claimants.    Ibid. 

4.  If  the  property  seized  belonged  to  a  firm,  one  member  of  which  was  not  a  citi- 

zen of  the  United  States,  his  share  of  the  loss  could  not  be  allowed  as  a  claim 
under  that  treaty ;  yet  he  would  be  entitled  to  receive,  out  of  the  sum  awarded 
to  the  other  membei'S,  what  he  had  paid  for  freight,  and  for  moneys  advanced. 
Ibid. 

5.  The  decision  of  the  commissioners  is  conclusive,  as  to  the  question  whether  the 

claim  was  valid  against  the  French  Government,  under  the  treaty,  but  not  as 
to  the  question  whether  it  was  good  against  the  indemnity  awarded.    Ibid. 

6.  The  commissions  of  the  consignee  are  not  chargeable  to  the  French  Govern- 

ment, under  the  treaty ;  they  arc  a  charge  against  the  indemnity  only,  as  they 
would  have  been  against  the  proceeds  if  the  property  had  not  been  seized  by 
the  French  Government,  and  had  been  sold  by  the  consignee.    Ibid. 

7.  The  consignees  had  a  right  to  make  reclamations  on  the  government  of  France, 

and  were  justly  entitled  to  reasonable  compensation  for  their  trouble  and 
expenses.     Ibid. 

8.  Where  the  United  States  arc  mere  trustees  of  a  fund  for  the  benefit  of  indivi- 

duals, it  seems  that  it  may  be  enjoined  and  stayed  in  the  Treasury.     Ibid. 

9.  A  decree  that  one  has  a  specific  lien  on  a  lot  for  the  amount  expended  in  im- 

proving it,  under  the  expectation  of  obtaining  a  title,  authorizes  him  to  come 
upon  the  insolvent  estate  of  the  owner  of  the  lot,  as  a  general  creditor,  for  the 
balance  of  the  money  thus  expended,  after  crediting  the  proceeds  of  the  sale 
of  the  lot     Thompson  v.  King,  93. 

10.  See  Baron  and  Feme,  1.     Dorsetl  v.  Marshall,  96. 

11.  Courts  of  equity  have  jurisdiction  to  decree  the  surrender  of  negotiable  notes, 

unconscientiously  withheld  by  the  defendant.     White  v.  Clark  ^  Briscoe,  102. 

12.  If  goods  be  sold  at  an  abatement  of  five  per  cent,  from  the  invoice  price,  upon 

the  vendee's  assurance  that  the  notes  given  bj'  him  therefor  should  be  punctu- 
ally paid,  and  he  suffers  one  of  them  to  be  protested,  and  the  vendor  afterward 
receives  goods  for  his  claim  at  seventy  per  cent. :  the  seventy  per  cent,  is  to  be 
calculated  upon  the  amount  due  upon  the  notes,  and  not  upon  the  full  invoice 
price.     Ibid. 

13.  The  rule,  that  if  a  debtor,  in  compounding  with  his  creditors,  secretly  promises 

to  give  to  one  more  than  to  the  others,  in  order  to  induce  him  to  sign  the 
instrument  of  composition,  it  is  void,  only  applies  to  cases  where  the  creditors 
are  supposed  mutually  to  agree  with  eacli  other,  as  well  as  with  the  debtor. 
But  when  each  creditor  is  separately  compounded  with,  this  principle  of  mu- 
tuality and  equality  does  not  apply.  Each  creditor  has  a  right  to  make  his 
own  bargain  with  his  debtor ;  and  one  bargain  cannot  be  void  because  it  is 
better  than  another.     Ibid. 

14.  A  fraud  in  another  transaction  between  the  complainant  and  others,  not  parties 

in  the  cause,  cannot  invalidate  the  transaction  between  the  parties  to  the  suit 
before  the  court.     Ibid. 

15.  The  equity  of  redemption  of  a  leaseliold  estate  cannot  be  seized  and  sold  under 

a  Jieri  facias.      Van  Ness  v.  Hyatt  et  al.  127. 

16.  Sec  Baron  and  Feme,  2.     Markoe  y.Maxcy,  306. 

17.  The  Court  will  set  aside  a  sale  made  under  its  decree,  if  not  fairly  made.    Bank 

of  Alexandria  v.  Taylor,  314. 

18.  See  Answer.     Dutilh  v.  Coursault,34d. 

19.  The  commissioners  under  the  Frencli  Convention  of  July  4,  1831,  were  author- 

ized to  make  their  award  in  favor  of  the  person  who  was  the  legal  and  ostensi- 
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ble  owner  of  the  property  seized,  at  the  time  of  the  seizure :  and  were  not 
bound  to  ascertain  the  rights  and  decide  the  litigations  between  conflicting 
claimants,  citizens  of  the  United  States.  They  might  select  that  one  whom 
they  deemed  best  entitled,  and  award  to  him  the  portion  of  the  indemnity 
applicable  to  the  claim,  and  leave  the  others  to  settle  their  disputes  before  the 
ordinary  tribunals  of  the  country,  adjudicating  according  to  the  municipal 
laws  of  the  land ;  it  is,  therefore,  unimportant  whether  any  other  citizen  of  the 
United  States  could  or  could  not  support  an  original  claim  to  a  part  of  the 
indemnity  allowed;  and  no  citizen  of  the  United  States  could,  by  any  judg- 
ment of  the  commissioners,  be  deprived  of  his  right  to  resort  to  the  ordinary 
tribunals  of  the  country,  to  establish  his  claim  to  participate  in  the  sum  award- 
ed for  the  whole  loss.     Ibid. 

20.  It  is  no  objection  to  the  intervening  claim  of  a  third  person,  to  a  part  of  the 

fund  awarded,  that  the  original  claimant,  in  making  the  oath  required  by  the 
commissioners,  as  a  condition  of  receiving  the  claim,  swore  falsely,  but  not 
fraudulently,  the  third  person  not  participating  in  the  oath,  nor  in  the  motive 
of  the  person  who  made  it. 
Quaere,  whether  the  commissioners  had  authority  to  require  such  a  preliminary 
oath  t     Ibid. 

21.  In  a  contest  between  two  litigants,  respecting  a  sum  awarded  by  the  commis- 

sioners, it  is  not  necessary  to  make  all  the  other  claimants  under  the  conven- 
tion, parties  to  the  suit.     Ibid. 

22.  The  party  who  receives  the  sum  awarded  for  the  whole  claim,  is  a  trustee  for 

such  as  may  be  entitled  to  participate  therein.     Ibid. 

23.  If  a  second  incumbrancer  take  up  a  prior  incumbrance,  which  was  also  alien  upon 

other  property  than  that  bound  by  the  second  incumbrance,  the  second  incum- 
brancer may  resort  to  property  bound  by  the  first  incumbrance,  and  enforce  his 
lien  upon  it.     Peter  v.  Smith  et  al.  38.3. 

24.  Sec  Attachment,  2.      White  v.  Clark  Sf  Briscoe,  401. 

25.  When  a  decree  for  the  surrender  of  certain  promissory  notes  and  the  payment  of 

a  certain  sum  of  money,  is  affirmed  by  the  Supreme  Court  of  the  United 
States,  with  costs  and  damages,  at  the  rate  of  six  per  cent,  per  annum,  and  the 
cause  is  remanded  to  the  Circuit  Court  by  mandate,  commanding  that  court, 
"  that  such  execution  and  proceedings  be  had  in  the  said  cause,  as  according  to 
right  and  justice,  and  the  laws  of  the  United  States,  ought  to  be  had,  the  said 
ai)])cal  notwitlistanding,"  and  the  Court  thereupon  orders  the  defendant,  without 
further  delay,  to  bring  the  notes  into  court  to  be  cancelled,  and  the  sum  men- 
tioned in  the  decree  with  interest  thereon,  and  the  costs  of  this  suit,  and  the 
costs  in  tlic  Supreme  Court,  to  be  paid  to  tlie  complainant,  the  defendants  can- 
not supersede  this  order  by  confessing  a  judgment  out  of  court  under  the 
Maryland  Act  of  1791,  c.  67,  §  1,  more  than  two  months  having  elapsed  since 
the  original  decree  was  rendered.  Ibid. 
2G.  Advances,  to  a  master  of  a  ship  seized  and  carried  into  France  in  1810,  and 
liberated  after  eighteen  months'  detention,  made  after  her  release,  to  enable  her 
to  ])rosecute  iier  homeward  voyage,  are  not  a  lien  upon  the  conij)ensation 
awarded  to  tlie  administrator  of  tlie  owner  by  the  commissioners  under  the 
French  Convention.  The  plaintiff  must  resort  to  the  administrator  of  tlie 
owner  for  payment,  in  the  ordinary  course  of  administration  ;  especially  if  the 
person  making  the  advances,  takes  bills  of  exchange  for  the  amount  advanced. 
Mason  v.  Cults,  465. 

27.  See  Bills  and   Note.s,  13.     Smith  v.  Arden,  485. 

28.  A  sub-purchaser,  who  gets  in  the  paramount  title,  is  bound  in  equity  to  fulfil  his 

contract  witli  the  first  purchaser,  deducting  what  he  has  been  obliged  to  pay  to 
get  in  the  title.     Ibid. 

29.  See  Administration,  9,  10.     Vaiighan  v.  Northop,  49G. 

30.  A  purcliaser  at  a  trustee's  sale,  for  money  payable  by  instalments  with  interest 

from  the  day  of  sale  and  with  leave  to  take  immediate  possession,  is  bound  to 
pay  interest  from  that  day,  althougli  he  should  decline  to  take  possession  until 
some  months  thereafter,  while  investigating  the  title,  and  waiting  for  the  vendor 
to  clear  it ;  but  is  entitled  to  the  rents  and  profits  accruing  during  the  same 
time.     Marloev.  Coxe,  537. 

31.  If  the  purchaser  pays  the  money  into  court,  by  order  of  the  judge  granting  the 
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injunction  to  stay  a  re-sale  by  the  trustee,  the  interest  ceases  from  the  time  of 
such  payments.     Ibid. 

32.  A  court  of  equity  will  not  lend  its  aid  to  enforce  a  judgment  at  law,  obtained 

upon  a  prize  ticket  in  a  lottery  drawn,  by  mistake,  in  a  place  not  authorized  by 
law.     Smith  v.  Chesapeake  and  Ohio  Canal  Company,  5G3. 

33.  Exceptions  to  an  answer  for  insufficienc}-  may  be  filed  after  exceptions  for  imper- 

tinence.    Patriotic  Bank  v.  Bank  of  Washington,  G02. 

34.  A  bill  in  equity,  filed  without  being  signed  by  the  plaintiff  or  his  counsel,  will 

be  ordered  to  be  taken  oiF  the  files,  because  it  cannot  be  received  under  the 
16th  rule  of  this  Court. 
When  taken  off,  it  may  be  signed  by  counsel,  and  be  made  the  ground  of  a  new 
injunction.     Roach  v.  Hidings,  637. 

35.  If  a  judgment  at  law  has  been  obtained  by  sui"prise,  or  without  the  knowledge 

of  the  defendant  or  his  counsel,  in  a  case  in  which  the  defendant  had  taken  a 
bill  of  ex(!eptions,  and  intended  to  prosecute  a  writ  of  error  to  tlie  Supreme 
Court  of  the  United  States,  and  to  obtain  a  supersedeas,  this  Court  will,  upon  a 
proper  appeal-l)ond,  and  injunction-bond,  being  given,  stay  tlie  execution,  by 
injunction.    Ibid. 

36.  In  suits  in  equity,  in  the  Circuit  Court,  District  of  Columbia,  depositions  taken 

under  the  Act  of  Congress  of  1789,  cannot  be  read  in  evidence.  Walker  v. 
Parker,  639. 

37.  If,  upon  the  return  of  depositions,  the  opposite  party  except  "  to  the  cajition  as 

well  as  to  the  substance  of  them,"  he  may,  at  the  hearing,  even  after  tlie  lapse 
of  several  years,  specify  his  objections,  and  insist  upon  them.     Ibid. 

38.  If,  upon  cross-examination  of  a  witness  in  taking  his  deposition,  he  appears  to 

be  interested,  and  tiiercfore  incompetent,  the  objection  to  his  conipctcncy 
is  not  waived  by  pursuing  the  cross-examination  upon  the  merits  of  the  case. 
Ibid. 

39.  Executors  who  are  parties  in  the  cause,  cannot  be  examined  as  witnesses  witliout 

an  order  of  the  Court  to  examine  them,  and  such  an  order  will  not  be  given,  if 
they  are  interested  in  the  event  of  tlie  cause.     Ibid. 

40.  Kfeme  covert,  having  a  separate  estate  in  the  hands  of  her  trustee,  may  contract 

debts,  and  bind  her  separate  estate  for  the  payment ;  and  the  Court  will  appoint 
a  receiver  to  collect  the  Bents  and  profits.      Simms  v.  Scott,  644. 

41.  See  Administration,  12.     Moffitw  Varden,  658. 

42.  Sec  Distribution,  2.    Ibid. 

43.  When   lands  of  a  deceased   debtor  are  sold  for  payment  of  his  debts,  under  a 

decree  founded  upon  the  Maryland  Act  of  1785,  c.  72,  §  5,  the  heirs  at  law  arc 
entitled  to  the  rents  and  profits,  until  the  day  of  sale;  and  if  the  decree,  and  the 
proceedings  under  it,  including  the  sale,  be  set  aside  upon  a  bill  of  review,  and 
a  decree  of  restitution  be  obtained  while  the  heirs  are  infants,  they  may  jointly 
maintain  a  bill  in  equity  against  the  purchaser,  or  other  party  who  has  received 
the  rents  and  profits ;  and  are  not  obliged  to  sue  for  them  separately  at  law. 
They  have  a  right  to  an  account  and  discovery.  Ritchie  v.  The  Bank  of  the 
United  States,  605. 

44.  See  Agent,  5.     Yates  et  al.  v.  Arden,  526. 

45.  If  the  bill  be  originally  filed  by  the  complainant?,  "for  themselves  and  such 

other  creditors  as  shall  choose  to  come  in  and  contribute  to  the  expenses  of 
the  suit; "  the  complainants  before  answer,  have  a  right  to  amend  their  bill  by 
striking  out  those  words,  although  some  of  the  other  creditors  shall  have  filed 
their  petitions  to  be  let  in  as  complainants,  but  the  complainants  must  pay  the 
petitioners  their  costs.     Ibid. 

ESCAPE. 

The  marshal  is  not,  in  an  action  upon  his  bond,  liable  for  the  escape  of  a  person 
taken,  and  in  his  custody  on  ca.  sa.,  for  fines,  &e.  whether  prayed  in  commit- 
ment in  execution  or  not.     United  Slates  v.  Williams,  619. 

ESTOPPEL. 

1.  See  Damages,  2.     Nevett  v.  Berry,  291. 

2.  An  assignor  of  a  bond  is  not  estopped  to  deny  its  validity  in  law.     Moncure  et  al. 

Dermott,  445. 

VOL.  V.  59 
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1.  Sec  Confession.     United  States  v.  Negro  Ralph  Prior,  37. 

2.  The  Court,  at  tlie  suggestion  of  either  party,  will  order  some  of  the  witnesses  to 

be  taken  out  of  court,  and  kept  by  the  marshal  while  other  witnesses  arc  under 
examination  ;  but  will  not  order  them  to  be  kept  apart  from  each  other.  United 
States  V.  Richard  H.  White,  38. 

3.  When  a  witness  is  objected  to  on  the  ground  of  bis  disbelief  of  a  God,  and  of  a 

future  state  of  rewards  and  punishments,  he  is  not  to  be  examined  on  oath 
respecting  his  religious  sentiments ;  but  will  be  permitted  to  explain  them ; 
and  if  he  then  declares  that  he  believes  in  a  future  state  of  existence,  and  in  a 
Supreme  Being,  who  will  punish  him,  either  in  this  world  or  the  next,  for  his 
evil  deeds  ;  and  if  it  appear  in  evidence  that  he  has  so  declared  before  the  trial ; 
and  that  he  sent  his  children  to  the  Sunday  school,  and  his  wife  and  children 
regularly  to  church,  the  Court  will  permit  him  to  be  examined  as  a  witness, 
leaving  his  credibility  to  the  jury.     Ibid. 

4.  The  Court  will  not  permit  the  declarations  of  another  defendant  charged  sepa- 

rately for  the  same  offence,  to  be  given  in  evidence  against  this  defendant,  such 
declarations  having  been  made  after  the  supposed  accomplishment  of  the  com- 
mon purpose.     Ibid. 

5.  If  a  witness  be  cross-examined  upon  a  collateral  matter,  evidence  will  not  be 

admitted  to  disprove  that  matter,  in  order  to  discredit  the  witness.  Ibid. 
C.  The  only  question  as  to  the  character  of  a  witness,  proper  to  be  asked  is,  '■  arc 
you  acquainted  with  the  general  reputation  of  the  witness  as  to  veracity  ?  and 
from  your  knowledge  of  tliat  general  reputation,  would  you  believe  him  upon 
his  oath  ?  " 
Evidence  of  the  general  bad  character  of  the  witness  will  not  be  permitted  to  bo 
given  to  impeach  his  credibility.    Ibid. 

7.  Upon  an  indictment  for  burning  the  Treasury  Building  of  tlic  United  States,  the 

prosecutor  was  not  permitted  to  prove  that  another  person  than  the  defendant 
confessed  that  he  burnt  it,  in  order  thus  to  prove  that  the  fire  was  not  accidental. 
United  States  v.  H.  White,  73. 

8.  A  party,  in  cross-examining  a  witness,  has  not  a  right  to  ask  him  any  question 

tending  to  degrade  him  unless  it  be  in  relation  to  a  fact  in  issue  in  the  record. 
Ibid. 

9.  Limitation  may  be  given  in  evidence  upon  the  general  issue  in  a  criminal  cause  ; 

and  the  United  States  may  give  evidence  that  the  defendant  fled  from  justice, 
and  therefore  was  not  entitled  to  the  benefit  of  the  limitation.     Ibid. 

10.  After  a  general  verdict,  the  Court  is  bound  to  presume  that  the  parties  respect- 

ively availed  themselves  of  their  rights,  and  that  every  thing  was  alleged  and 
proved  which  they  had  a  right  to  allege  and  prove  under  that  issue. 
The  Court,  upon  a  motion  in  arrest  of  judgment,  is  bound  to  presume  that  every 
thing  which  was  necessary  to  support  the  verdict,  and  which  could  be  proved 
under  the  issue,  was  proved  to  the  satisfaction  of  the  jury.     Ibid. 

11.  Upon  trial  of  the  general  issue,  the  United  States  may  give  evidence  to  show 

that  the  defendant  fled  from  justice,  although  that  fact  should  not  be  alleged  in 
the  indictment,  and  although  it  should  appear  upon  the  record  that  the  oft'cnce 
was  committed  more  than  two  years  before  the  indictment  was  found.  United 
States  v.  Richard  II.   White,  116. 

12.  Sec  Bills  and  Notes,  1,  2.  3.      Whitney  v.  Ilurd,  120. 

13.  Id.  G,  7,  8,  9.     Semmes  v.  Wilson,  285. 

14.  See  Damages,  1,  2.     Nevett  v.  Berry,  291. 

15.  See  Agent,  1.     Bradky  v.  McKei/,  298. 

16.  See  Ejectment,  1,  2,  3.      Worthington  v.  Etchcson,  302. 

17.  See  Disorderly  House,  1.     United  States  v.  Charles  Columbus,  304. 

18-  The  receipt,  by  the  lessor,  of  rent,  from  an  under  tenant,  of  part  of  the  premises, 
is  no  evidence  of  the  lessor's  consent  to  the  lessee's  abandonment.  Slacum  v. 
Brown,  315. 

19.  See  Answer.     Dutilh  v.  Coursault,  349. 

20.  The  intermarriage,  and  the  acknowledgment  of  the  child  by  the  husband,  arc 

printd  facie  evidence  that  he  was  the  actual  father  of  the  ohild  ;  and  if  he  begot 
the  child,  it  was  not  perjury  in  the  witness  to  swear  that  the  child  was  the 
Ictritimatc  heir  and  only  child  left  by  the  deceased  husband.  United  Slates  v. 
Skam,  367. 
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21.  See  Bank,  3.     United  Slates  v.  Noble,  371. 

22.  The  criterion  by  wiiieh  to  decide  whether  two  suits  are  for  the  same  cause  of 

action,  is,  whether  tlie  evidence  properly  admissible  in  one  will  support  the 
other.     Steam-Packet  Company  v.  Bradley,  393. 

23.  Parol  evidence  of  the  object  and  intention  of  a  party  in  entering  into  a  written 

agreement,  and  of  the  circumstances  which  induced  him  to  make  the  contract, 
is  not  admissible,  if  there  be  no  ambiguity  in  the  written  contract.    Ibid. 

24.  See  Deed,  4,  5,  6,  7.     Middleton  v.  Sinclair,  409. 

25.  Sec  Bank,  5.     Guttschlick  v.  Bank  of  Metropolis,  435. 

26.  If  the  defendant  read  a  part  of  the  plaintiff's  account  in  evidence,  he  makes  the 

whole  account  evidence  for  the  plaintiff.     Griffin  v.  Jeffers,  444. 

27.  The  Court  willnot  permit  questions  to  beputto  a  witness,  tendingto  disgrace  him, 

and  which  he  is  not  bound  to  answer.     United  States  v.  Richard  U.   White,  457. 

28.  What  a  deceased  witness  testified  at  a  former  trial  of  the  same  cause  may  be 

substantially  proved.  It  is  not  necessary  to  prove  the  very  words  of  the 
deceased  witness.     Ibid. 

29.  The  Court  will  not  permit  a  witness  who  was  a  juror  at  a  former   trial  of  the 

same  cause,  to  testify  what  was  said  by  witnesses  at  that  trial,  in  relation  to  the 
general  reputation  of  a  witness  as  to  veracity.    Ibid. 

30.  What  a  witness  testified  at  a  former  trial  may  be  given  in  evidence  to  discredit 

him,  by  showing  a  contradiction  between  that  and  his  present  testimony,  with- 
out having  first  asked  the  witness  whether  he  did  not  testify  to  that  effect.  Ibid. 

31.  When  the  question  is  upon  a  disputed  boundary  line,  the  Court  will  not  permit 

hearsay  evidence  to  be  given  that  a  particular  object,  (such  as  a  spring.)  was  on 
the  land  of  one  of  the  parties.     Fraser  et  al.  v.  Hunter  et  al.  470. 

32.  The  plaintiff  must  prove  every  abuttal  set  forth  in  his  declaration.     Boundaries 

may  be  proved  by  hearsay.     Ibid. 

33.  Evidence  that  the  landlord  was  indebted  to  the  defendant,  (who  was  the  tenant's 

surety  in  the  replevin-bond,)  at  the  time  that  the  rent  became  due  by  the  tenant, 
cannot  be  given  under  a  plea  of  set-off.     Lenox  v.  Gorman,  531. 

34.  See  City  Surveyor.     Miller  v.  Elliot,  543. 

35.  Tlie  marshal's  sales-book  is  evidence  of  the  sale.     Linthicum  v.  Remington,  546. 

36.  The  plaintiff  having  offered  in  evidence  a  deed  to  the  defendant  to  show  that  both 

parties  claimed  under  the  same  title,  and  at  the  same  time  stating  tliat  he  in- 
tended to  show  that  the  deed  was  fraudulent  and  void  as  to  the  plaintiff,  is  not 
thereby  precluded  from  proving  the  fraud.     Ibid. 

37.  When  evidence  has  been  given  on  both  sides,  the  Court  will  not  instruct  the 

jury  that  the  plaintiff  cannot  recover  upon  the  evidence  offered  on  his  part.  Jhid. 

38.  The  Court  will  not  permit  counsel  to  testify  as  to  facts  disclosed  by  his  client 

upon  an  application  to  him,  as  a  conveyancer,  to  draw  a  deed.    Ihid. 

39.  The  grantee  of  a  deed  alleged  to  be  fraudulent,  is  a  competent  witness  in  sup- 

port of  the  deed,  in  an  action  against  the  person  to  whom  he  has  conveyed  the 
property,  upon  receiving  from  him  a  release,  &c.    Ibid. 

40.  It  is  error  in  a  judge  to  instruct  the  jury  that  the  evidence  is  sufficient  to  convict 

the  defendant.  The  sufficiency  is  to  be  decided  by  the  jury.  United  States  v. 
Fenwick,  562. 

41.  See  Ejectment,  7,  8,  9,  10,  11,  12.     Wilkes  v.  Elliot,  611. 

42.  Sec  Devise,  4.     Newton  v.  Carbery,  632. 

43.  See  Equity.  36,  37,  38,  39.      Walker  v.  Parker,  639. 

44.  It  is  not  sufficient  for  a  jury,  in  any  case,  to  find  testimony;  they  must  not  only 

believe  the  testimony,  but  must  find  the  facts  which  the  testimony  is  produced 
to  prove.  The  jury  ought  not  to  find  the  defendants  guilty,  unless  tlicy  find  all 
the  facts  necessary  to  constitute  the  offence  charged.  Harriet  Jones  ^-  Lelty 
Clarke  v.  United  States,  647. 

45.  If  the  jury  find  the  lalse  pretences  and  the  subsequent  purchase,  thev  may  infer 

tliat  the  ])urchase  was  made  upon  the  faith  of  the  false  pretences.     Ibid. 

46.  The  defendant's  confession  that  she  was  free  is  competent  evidence,  against  her, 

of  that  fact.     Ibid. 

47.  A  person,  who  has  not  been  heard  of  for  more  than  seven  years,  is  presumed  to 

have  died  at  the  end  of  the  seven  years.     Moffit  v.  Vardm,  658. 

48.  A  will  not  admitted  to  pro!)ate,  is  not  admissil)le  evidence  in  favor  of  petitioners 

for  freedom.     Negro  Ann  Bell  v.  Greenfield,  669. 
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EXECUTIVE  OFFICERS. 

1.  The  Circuit  Court  of  the  District  of  Columbia  has  authority  to  issue  a  mandamus 

to  an  otficer  of  the  United  Slates,  commanding  him  to  perform  a  ministerial 
duty  required  by  an  act  of  Congress,  in  which  the  right  of  an  individual  is  con- 
cerned, if  that  right  is  clear,  and  he  has  no  other  legal  specific  remedy.  United 
/States,  at  the  relation  of  Stokes  et  at.  v.  Amos  Kendall,  Post-master-  General,  163. 

2.  The  Court,  upon  a  proper  affidavit,  will  grant  a  rule  to  show  cause  why  a.  manda-- 

mus  nisi  should  not  issue.    Ibid. 

3.  If  a  rule  be  laid  upon  a  party  to  show  cause  why  a  mandamus  should  not  issue, 

the  Court  cannot  judicially  take  notice  of  a  letter  addressed  by  the  party  to  one 
of  the  judges,  stating  reasons  for  declining  to  appear  in  Court  to  show  cause, 
&c  ,  and  inclosing  an  opinion  of  the  Attorney-General  that  the  Court  has  not 
jurisdiction  to  issue  the  writ.    Ibid. 

4.  The  party  to  whom  a  mandamus  is  directed,  cannot  be  permitted  to  appear  with- 

out returning  the  writ.    Ibid. 

5.  The  executive  officers  of  tiie  United  States,  are  personally  liable  at  law  for  dama- 

ges in  the  ordinary  forms  of  action  for  illegal  official,  ministerial  acts  or  omis- 
sions, to  the  injury  of  an  individual.     Ibid. 

6.  It  is  not  by  the  office  of  the  person  to  whom  the  writ  is  directed,  but  by  the 

nature  of  the  thing  to  be  done,  that  the  propriety  or  impropriety  of  issuing  a 
mandamus,  is  to  be  determined.    Ibid. 

7.  The  I'ost-master-General,  in  the  discharge  of  those  duties  which  arc  prescribed 

by  law,  is  not  lawfully  subject  to  the  control  of  the  President.  The  President's 
power  of  controlling  an  officer  in  the  exercise  of  his  official  functions  is  limited 
to  those  functions  which  arc  by  law  to  be  exercised  according  to  the  will  of  the 
President,  and  where  the  order  of  the  President  would  be  a  justification  in 
law.     Ibid. 

8.  A  writ  oi  mandamus  is  as  much  a  means  given  to  the  executive  to  enable  him  to 

cause  the  laws  to  be  faithfully  executed,  as  a  common  capias  ad  respondendum, 
or  a  fieri  facias,  or  any  other  writ  devised  by  the  judicial  power,  is,  to  enable 
him  to  discharge  that  duty.    Ibid. 

EXECUTION. 

1.  See  Equity,  15.     Van  Ness  v.  Ili/att  et  at.  127. 

2.  A  judgment  of  a  justice  of  tlic  peace  cannot  be  seized  and  sold  under  a  fieri 

facias  issued  by  a  justice  of  the  peace.    liowen  et  al.  v.  Howard  et  al.  308. 

3.  Sec  Distress,  6.     Remington  v.  Linthicum,  345. 

4.  An  action  will  not  lie  upon  the  official  bond  of  the  Marshal  of  the  District  of 

Columbia  for  not  returning  an  execution,  unless  lie  has  been  required  by  rule 
of  Court  to  return  it,  and  has  failed  so  fo  do.     United  States  v.  Williams,  400. 

5.  See  Attachment,  2.     White  v.  Clarke  et  al.  401. 

6.  See  Equity,  25.     Jbid. 

7.  If  the  vendee  of  goods  on  credit,  upon  receiving  possession  of  them,  agree  in 

writing  tliat  they  shall  remain  the  property  of  the  vendors  until  the  purchase- 
money  is  paid,  the  vendors  may,  before  payment,  maintain  replevin  for  them 
as  their  property,  against  the  marshal  who  has  seized  them  under  an  execution 
against  the  vendee.     Gaylor  et  al.  v.  Dyer,  461. 

8.  Sec  Attachment,  10.     Allen  v.  Croghan,  517. 

9.  A  fi.  fa.  hinds  the  goods  only  from   tlie  time  of  its  delivery  to  the  marshal, 

and  if  it  be  returned  without  being  levied  upon  the  goods,  its  lien  ceases  ;  and 
a  subsequent  _/i.  y^i.  issued  at  the  suit  of  another  creditor  upon  a  subsequent 
judgment,  and  levied  upon  the  goods,  must  be  satisfied  before  a  second  fi.fa. 
issued  afterward  by  the  first  creditor  upon  the  prior  judgment. 
Tlic  execution  first  delivered  to  the  marshal  must  be  first  served.  Cunningham  v. 
Ojfult,  524. 

10.  See  Amendment,  3.     Linthicum  v.  Remington,  546. 

11.  Sec  Evidence,  35,  36,  37,  38,  39.     Ibid. 

12.  Sec  Escape.      United  States  \ .  Williams,  G\9. 

FALSE  PRETENCES. 

1.  It  is  not  larceny  in  A  to  receive  goods  under  a  false  pretence,  and  appropriate 

them  to  his  own  use.      United  States  v.  Robertson,  38. 

2.  Sec  Evidence,  44,  45,  46.     Harriet  Jones  et  al.  v.  United  States,  647. 
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FALSE  PRETENCES,  (Continued.) 
3.  No  person  is  guilty  under  the  clause  of  the  act  respecting  false  pretences,  unle:^s 
he  has  obtained  something  by  liis  false  pretence.     Ibid. 

FORCIBLE  ENTRY  AND  DETAINER. 

See  Cektiokari,  1.     Ilohnead  v.  /Smith,  343. 

FORGERY. 

1.  Sec  Bills  and  Notes,  6,  7,  8,  9.     Semmes  v.  Wilson,  285. 

2.  Sec  Bank,  1,  2,  3.     United  States  v.  Noble,  371. 

FRAUD. 

1.  A  written  memorandum  made  by  the  plaintiff  in  his  day-book,  not  signed  by 

either  of  the  parties,  or  by  any  person  for  either  of  them,  and  proved  by  orai 
testimony  only,  to  have  been  made  in  the  presence  and  with  the  consent  of  the 
defendant,  and  corroborated  by  the  defendant's  letters,  not,  however,  referring 
particularly  to  that  memorandum,  nor  stating  the  terms  or  consideration  of 
the  contract,  is  sufficient  to  take  the  case  out  of  the  17th  section  of  the  statute 
of  frauds  ;  and  it  is  competent  for  the  jury  to  connect  the  letters  with  the  writ- 
ten entry ;  and  the  same  taken  together,  constitute  legal  and  valid  evidence  of 
a  written  contract,  in  conformity  with  the  requisition  of  the  statute  of  frauds. 
Dodge  v.  Van  Lear,  278. 

2.  See  Baron  and  Feme,  3,  4,  5,  6,  7.     Bank  of  the  United  States  v.  Lee,  319. 

3.  Id.  8.     Prather  v.  Burgess,  376. 

4.  See  Deed,  4,  5,  6,  7.    Middleton  v.  Sinclair,  409. 

5.  Id.  13.     Smith  v.  Hunter,  467. 

6.  See  Bills  and  Notes,  15.     Union  Bank  v.  Corcoran,  513. 

7.  See  Evidence,  36.     Linthicum  v.  Remington,  546. 

8.  See  Attachment,  11.     Noi/es  v.  Brerit,  551. 

9.  See  Evidence,  44,  45,  46.     Harriet  Jones  et  aJ.  v.  United  States,  647. 

10.  See  Deed,  14.     Noi/es  v.  Brent,  656. 

11.  If  a  third  person  receive  money  from  the  debtor,  to  pay  the  debt,  and  in  consi- 

deration tliereof,  promise  the  creditor  to  pay  it,  he  is  liable  to  the  creditor  in  an 
action  for  money  had  and  received  ;  and  the  case  is  not  within  the  statute  of 
frauds,  although  there  be  no  note  nor  memorandum  in  writing  to  charge  the 
defendant.     Goddard  v.  Mockbee,  666. 

FREEDOM. 

1.  A  certificate  of  freedom  is  not  such  a  pass  as  is  contemplated  by  the  19th  sec- 

tion of  the  Maryland  Act  of  1796,  c.  67.  United  States  v.  Negro  Alexander 
Vinsent,  38. 

2.  An  officer  of  the  United  States  being  the  bona  fide  owner  of  a  slave  in  the  for- 

tress Munroe,  a  place  within  the  United  States,  but  not  within  the  jurisdiction 
of  any  one  of  the  States,  and  removing  thence  with  his  family  to  the  city  of 
Washington,  D.  C,  to  reside  therein,  and  bringing  his  slave  with  him,  cannot 
lawfully  sell  such  slave  within  three  years  after  such  removal  and  importation; 
and  such  slave,  by  such  importation  and  sale,  becomes  free.  Negro  Salli/ 
Moody  V.  Fuller,  303. 

3.  The  petitioner  claimed  freedom  under  the  following  clause  of  the  will  of  the 

testatrix:  "I  will  that  George,  if  he  behaves  well  until  the  year  1837,  and 
continues  to  hire  for  good  wages,  shall,  at  the  end  of  that  year,  be  free."  Held, 
that  it  was  competent  for  the  defendant  to  show  that  the  petitioner  did  not 
behave  well,  &c.,  but  ran  away.     Negro  George  Coots  v.  Morton,  409. 

4.  Neither  the  complainant  nor  his  wife  can  be  examined  as  a  witness  against  the 

defendant,  in  a  bill  for  injunction  to  restrain  the  defendant  from  removing 
from  the  District  of  Columbia  the  plaintifTs  slave,  who  had  been  sold  by  the 
plaintiff  to  the  defendant  for  a  term  of  years  only,  at  the  expiration  of  which 
term,  the  slave  is  to  be  free.     Thomas  v.  Mackall,  536. 

5.  If  a  Maryland  slave,  with  his  consent,  be  carried  to  Virginia,  and  kept  there 

more  than  a  year  by  the  person  to  whom  he  was  hired  or  loaned  in  Maryland, 
without  the  consent  of  the  owner  of  such  slave,  no  time  is  limited  within 
which  the  owner  must  use  coercive  measures  for  the  recovery  of  the  slave  ;  and 
the  omission  to  use  such  measures,  does  not  give  him  any  title  to  freedom ;  but 
the  owner  may  reclaim  the  slave  at  any  time.  Negro  Kennedy  v.  Clarissa  Pur- 
nell,  552. 

59* 
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FREEDOM,  ( Continued.) 

6.  If  a  Maryland  slave,  hired  or  loaned,  in  Maryland,  to  a  resident  in  Maryland, 

be  carried  by  the  person  to  whom  he  is  so  hired  or  loaned,  into  Virginia,  with  a 
view  to  temporary  residence  only,  and  for  necessary  attendance,  and  to  make 
a  transient  stay,  and  the  slave  at  the  end  of  such  transient  stay,  be  carried  or 
sent  out  of  the  State  of  Virginia  again,  the  slave  does  not  thereby  become 
entitled  to  freedom,  although  all  these  acts  were  done  with  the  consent  of  the 
owner.     Ibid. 

7.  In  consideration  that  the  plaintiff,  at  the  defendant's  request,  would  sell  and 

deliver  to  the  defendant,  for  the  price  of  $660,  two  negroes  of  the  value  of 
$2,000,  as  slaves  for  life,  the  defendant  promised  the  plaintiff  he  would  not 
sell  them  to  any  person  south  of  the  Potomac  out  of  the  District  of  Columbia, 
and  would  not  remove  them  out  of  the  District  of  Columbia  south  of  the 
Potomac,  and  that  on  such  removal  the  said  slaves  should  be  immediately 
entitled  to  their  freedom.  The  plaintiff,  relying  on  the  defendant's  said  pro- 
mise, and  in  consideration  of  S660  paid  to  him  by  the  defendant,  sold  and  deli- 
vered the  said  slaves  to  the  defendant  for  that  price.  The  defendant  sold  them 
to  persons  south  of  the  Potomac  out  of  the  District  of  Columbia,  and  removed 
tliem  out  of  the  District  of  Columbia  south  of  the  Potomac. 
Held,  on  demurrer,  that  the  plaintiff  had  no  cause  of  action  against  the  defendant. 
Corcoran  v.  Jones,  607. 

8.  If  the  return  of  a  writ  of  habeas  corpus  be  evasive  and  insufficient,  the  party 

refusing  to  produce  the  bodies  of  the  prisoners,  if  present  in  Court,  will  be 
•committed  until  he  produce  them,  or  be  otherwise  discharged.  If,  when  pro- 
duced, the  prisoners  appear  to  be  held  as  slaves,  and  claim  to  be  free  and  file 
their  petitions  for  freedom,  the  person  claiming  them  as  slaves,  will  be  required 
by  the  Court  to  give  security  for  their  forthcoming,  to  prosecute  tlicir  claim 
for  freedom  ;  and  if  he  fail  to  give  such  security,  the  Court  will  order  them  to 
be  taken  into  custody  of  the  marshal  for  safe-keeping,  until  their  trial,  or  the 
further  order  of  the  Court.     United  States  v.  Thomas  N.  Davis,  622. 

9.  If  a  female  slave  be  sold  in  Alexandria  county,  District  of  Columbia,  ("she  to 

be  free  at  thirty-one,  and  her  children  then  born,  and  those  afterward  to  be 
Ijorn,  at  the  same  age,")  a  child  of  such  slave,  afterward  born  before  her  age  of 
tliirty-onc,  is  entitled  to  freedom  when  arrived  at  the  age  of  thirty-one  years. 
Nc'iro  Moses  Graham  v.  II.  B.  Alexander,  663. 

10.  See  Evidence,  48.     Negro  Ann  Bell  v.  Greenfield,  669. 

11.  In  the  will  of  Maria  T.  Greenfield  is  the  following  clause:  "I  also  give  and 

bequeathe  to  my  nephew,  Gerard  T.  Greenfield,  all  my  negro  slaves,  namely, 
Ben,  Mansa,  James,"  &c.  (naming  seventeen  slaves) ;  "Provided  he  shall  not 
carry  them  out  of  the  State  of  ^Maryland,  or  sell  them  to  any  one;  in  either  of 
which  events,  I  will  and  desire  the  said  negroes  to  be  free  for  life."  The 
legatees  sold  one  of  them  (the  petitioner,)  to  the  defendant.  //cW,  that  the 
petitioner  thereby  became  entitled  to  his  freedom.  Negro  James  Ash  v.  W.  II. 
Williams,  674. 

FRENCH  TREATY. 

1.  See  Equity,  1,  2,  3,  4,  5,  6,  7,  8.     Ridgway  v.  Hayes  et  al.  23. 

2.  See  Answer.    Dutilh  v.  Coursault,  349. 

3.  See  Equity,  19,  20,  21,  22.     Ibid. 

4.  Id.  26.     Mason  v.  Cutts,  465. 

GAMING. 

1.  An  indictment  for  keeping  "  a  faro-bank,"  is  bad,  unless  it  aver  the  faro-bank  to 

be  a  common  gaming-table.     United  States  v.  B.  Ringgold,  378. 

2.  An  indictment  for  keeping  '■  a  certain  public  gaming-table,  called  faro-bank,"  is 

bail.     Ibid. 

3.  An  indictment  for  keeping  "a  gaming-table,"  is  also  bad.     Ibid. 

4.  An  indictment  for  keeping  "  a  gaming-table,"  is  insufficient;  it  should  charge  the 

kce])ing  of  a  common  gaming-table.     United  States  v.  George  Milburn,  390. 

5.  An  indictment  for  keeping  "  a  faro-bank,"  is  also  bad;  it  should  be  a  common 

faro-bank ;  or  a  faro-bauk,  the  same  being  a  common  gaming-table.    Ibid. 

GRAND-JURORS. 

Sec  AuATE.MENT,  1.     United  States  v.  Richard  U.  White,  457. 
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GUARDIAN. 

1 .  In  debt  upon  a  guardian's  bond,  taken  by  the  Orphans'  Court  in  the  county  of 

Washington,  District  of  Columbia,  this  Court  refused  to  permit  the  defendant 
to  show  by  testimony  that  no  land  descended  nor  was  devised  to  the  orphan 
in  that  county,  and  that  he  was  not  entitled  to  a  distributive  share  of  the  per- 
sonal estate  of  any  intestate,  or  to  a  legacy,  or  bequest  under  the  last  will  and 
testament  of  any  person  on  whose  personal  estate  any  administration  had 
been  granted  in  that  county ;  and  that  no  friend  of  the  orphan  had  applied  to 
the  Orphans'  Court  to  require  the  guardian  to  give  bond;  in  order  to  show  that 
that  court  had  not  authority  or  jurisdiction  to  take  the  bond.  United  States, 
use  of  Gody  v.  Bender,  620. 

2.  A  guardian  here  is  liable  to  account  for  money  of  his  ward  received  in  Mary- 

land for  land  sold  in  Maryland.     Ibid. 

3.  If  a  guardian  receive  a  negotiable  note  in  payment  of  a  debt  due  to  his  ward,  he 

is  liable  for  the  same  to  his  ward,  although  he  has  not  received  the  money. 
Ibid. 

HABEAS  CORPUS. 

Sec  Freedom,  8.     United  States  v.  Davis,  622. 

IGNORANCE  OF  THE  LAW. 

See  CouroRATiON  of  Washingtox,  5.     Corporation  of  Washin(jton  v.  Barber, 
157. 

INDEBITATUS   ASSUMPSIT. 

See- Contract,  2.     Fresh  v.  Gilson,  533. 

INDICTMENT. 

1.  A  count  for  stealing,  and  a  count  for  receiving  stolen  goods  may  be  contained  in 

the  same  indictment ;  and  the  Attornev  of  the  United  States,  wiil  not  be  put  to 
his  election  upon  which  to  proceed,     tlnited  States  v.  Negro  lialph  Prior,  37. 

2.  See  Confession.     Ibid. 

3.  See  Assault  and  Battert,  1,  2,  3.    United  States  v.  Negro  James  Herbert,  87. 

4.  See  Disorderly  House,  1.     United  States  y.  Charles  Columbus,  oOi. 

5.  See  Bank,  1,  2,  3.     United  States  v.  Noble,  371. 

6.  See  Gaming,  1,  2,  3.     United  States  v.  B.  Ringgold,  378. 

7.  Id.,  4,  5.     United  States  v.  George  Milburn,  390. 

8.  See  Dog,  2,  3.     United  States  v.  McDuell,  391. 

9.  Sec  Abatement,  1.     United  States  v.  R.  II.  White,  457. 

10.  An  indictment  upon  the  first  section  of  the  Act  of  Congress  of  the  7th  of  July, 

1838,  c.  21 2,. "to  restrain  the  circulation  of  small  notes  as  a  currency  in  the 
District  of  Columbia,  and  for  other  purposes,"  should  aver  that  the  note  passed, 
or  offered  to  be  passed,  was  "paper  currency."     Stettiniiis  v.  United  States,  573. 

11.  An  indictment  upon  the   second  section  of  that   act,  should   aver  that  the  note 

issued  was  "  paper  medium  evidently  intended  for  common  circulation."    Ibid. 

12.  The  passing  of  a  note  of  less  denomination  than  five  dollars,  is  not  an  offence 

against  the  statute,  unless  it  be  "  paper  currency  "  or  "  paper  medium  evidently 
intended  for  common  circulation."  The  offence  under  the  statute  does  not 
consist  in  circulating  paper  as  currency,  but  in  passing  paper  currency  ;  that 
which  is  already  currency,  or  evidently  intended  for  common  circulation.    Ibid. 

13.  It  is  no  justification  for  passing  such  paper  as  the  act  prohibits,  that  it  was  passed 

in  payment  of  a  bond  fide  debt;  nor  that  it  was  passed  with  intent  that  it  should 
be  carried  out  of  the  district;  nor  that  the  defendant  was  agent  of  the  rail- 
road company.    Ibid. 

14.  The  term  "bank-bill"  as  used  in  the  act,  does  not,  of  itself,  purport  to  be  paper 

currency  without  a  special  averment  to  that  effect.     Ibid. 

15.  See  Bail,  1,  2.     United  States  v.  R.  II.  White,  368. 

INFANT. 

1.  Infants  whose  property  has  been  sold  for  taxes,  may  redeem  at  any  time  within 

one  year  after  arriving  at  full  age.     Mockbee  v.  Upperman,  535. 

2.  See  Equity,  43.     Ritchie  v.  Bank  of  the  United  States,  605. 

3.  See  Covenant.    Kurtz  v.  Becker,  671. 
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INJUNCTION. 

1.  Sec  Equity,  8.    Ridgway  v.  Hays,  23. 

2.  Id.  34,  35.     lioach  v.  Uulings,  637. 

INSOLVENT. 

1 .  Upon  allcp;ations  filed  in  court  within  two  years  after  the  application  of  an  in- 

solvent debtor  for  the  benefit  of  the  Insolvent  Act,  if  the  defendant  do  not 
appear  to  answer  the  same,  after  having  been  duly  summoned,  the  Court  will 
take  evidence  ex  parte  in  support  of  the  allegations,  and  if  they  find  them  to  be 
true,  will  direct  that  the  order  of  discharge  before  made  by  a  judge  out  of 
Court,  he  rescinded,  and  that  the  debtor  be  precluded  from  the  benefit  of  the 
act.     Ilayman  v.  Moxley,  36. 

2.  A  discharge  under  the  Insolvent  Law  of  the  District  of  Columbia,  does   not 

operate  against  a  non-resident  creditor,  unless  he  be  the  creditor  at  whose 
instance  the  debtor  is  confined  at  the  time  of  the  discharge.  A  non-resident 
creditor  does  not,  by  bringing  an  action  against  his  debtor  in  the  District  of 
Columbia,  cease,  in  law,  to  be  "a  creditor  residing  without  the  limits  of  the 
District  of  Columbia,"  nor  does  he  thereby  waive  the  benefit  given  to  non-resi- 
dent creditors  by  the  Act  of  Congress  of  the  6th  of  May,  1822.  Brook  et  ul. 
V.  Brown,  486. 

3.  A  debtor,  who  is  out  on  bail,  is  not  in  confinement  at  the  instance  of  his  credit- 

or, within  the  meaning  of  the  Act  of  the  6th  of  May,  1822.  Confinement 
within  the  meaning  of  that  act,  is  actual  confinement  in  gaol,  or  in  the  prison 
bounds,  at  the  time  of  the  debtor's  discharge.    Ibid. 

4.  If  the  defendant  has  been  discharged  under  the  Insolvent  Law  of  Maryland,  the 

bail  will  be  exonerated.     Clagget  v.  Ward,  669. 

INSURANCE. 

Sec  Deviation.     West  v.  Columbian  Ins.  Co.  309. 

INTEREST. 

1 .  When  the  mandamus  is  to  credit  a  certain  sum  of  money,  it  is  a  sufllicient  obedi- 

ence to  the  writ,  to  credit  that  sum  without  interest.  United  Stales  v.  Amos 
Kendall,  Post-master- General,  385. 

2.  Sec  Equity,  30,  31.     Markoe  v.  Coxe,  537. 

3.  When  the  question  of  interest  is  expressly  reserved  at  the  time  of  the  receipt  of 

the  principal,  such  a  receipt  is  no  bar  to  the  recovery  of  the  interest.  Burr  v. 
Burch,  506. 

JOINT  DEFENDANTS. 

1.  If  three  arc  charged  with  obtaining  money  by  false  pretences,  and  one  only 

receive  the  money,  the  others  are  not  guilty  under  the  statute  which  punishes 
those  only  who  obtain  the  fruit  of  the  fraud.  Harriet  Jones  and  Letty  Clarke  v. 
United  States,  647. 

2.  If  three  be  jointly  indicted  for  obtaining  a  check  by  false  pretences,  and  it  happen 

that  the  check  is  delivered  to  one  of  the  three,  in  the  absence  of  the  other  two, 
who  afterwards  participate  in  the  proceeds  of  the  check,  they  are  all  equally 
guilty.     Ibid. 

3.  See  Covenant.    Kurtz  v.  Becker,  671. 

JUDGMENT. 

1.  A  judgment  binds  lands  subsequently  acquired.    Rachel  Jackson  v.  Bank  of  the 

United  States  et  al.  1. 

2.  If  the  judgment  be  revived  between  the  original  parties,  it  is  not  necessary  to 

issue  a  scirefacias  against  the  terre-tenants  who  purchased  more  than  a  year  after 
the  judgment,  and  before  its  revival ;  nor  is  it  necessary,  during  the  life  of  the 
original  defendant,  to  issue  any  scire  facias  to  his  vendees,  who  purchased  after 
the  judgment;  nor  to  bring  in  all  the  terre-tenants;  nor  is  it  material  that  the 
debtor  was  solvent  for  along  time  after  the  iudgraent ;  for  purchasers  are 
bound  to  take  notice  of  judgments  on  record.    Ibid. 

3.  It  is  no  objection  that  the  judgment  is  of  twelve  years'  standing,  if  it  has  been 

revived  within  the  twelve  years,  and  twelve  years  have  not  elapsed  since  the 
revival.     Ibid. 

4.  It  seems  that  a  purchaser  of  lands  bound  by  a  judgment  against  the  vendor  may 

move  to  quash  the  execution  upon  its  return,  or  may  have  an  audita  querela. 
Ibid. 
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JUDGMENT,  (Continued.) 

5.  See  Assault  and  Battery,  I.     Unitrd  States  v.  Negro  James  Herbert,  87. 

6.  Sec  Amendment,  1.     United  States  v.  Fearson,  95. 

7.  After  a  sentence  of  imprisonment  has  been  in  part  cxceutcfl,  the  Court  will  not 

rescind  it  and  f^rant  a  new  trial,  although  moved  for  at  the  same  term,  it  being 
doubtful  whether  the  Court  has  the  power  to  do  so.  United  States  v.  James 
Hastings,  115. 

8.  A  judgment  of  a  justice  of  the  peace,  being  in  part  for  a  matter  not  within  his 

jurisdiction,  is  void  in  toto.     Foy  v.  Talbnrt,  124. 

9.  If,  after  judgment,  an  entry  be  made  in  the  clerk's  docket,  intimating  that  the 

judgment  is  for  the  use  of  a  third  person,  the  Court  will  not  interfere  to  order 
it  to  be  stricken  out  after  the  term  in  which  the  judgment  was  rendered.  Brad- 
ley V.  Fliot,  293. 

10.  Sec  Execution,  2.     Bowen  v.  Howard,  308. 

11.  If  the  verdict  be  general,  and  one  of  the  counts  be  bad,  the  judgment  must  be 

arrested ;  and  the  Court  will  not,  after  the  verdict  has  been  recorded,  order  it  to 
be  amended  by  applying  it  to  the  good  count  only,  unless  the  evidence  given 
was  applicable  only  to  that  count.     Fenwick  v.  Grimes,  439. 

12.  A  judgment  by  default,  at  the  imparlance   term,  in  the  county  of  "Washington, 

is  regular,  the  rule  to  plead  having  expired  in  the  preceding  vacation.  Linthi- 
cum  v.  Remington,  546. 

13.  See  Equity,  35.     Roach  v.  Hulings,  637. 

14.  In  actions  of  replevin,  in  all  cases  where  judgment  is  to  be  entered  up  for  the 

defendant,  it  should  be  for  a  return.     Hemstead  v.  Colburn,  655. 

JURISDICTION. 

1.  See  Equity,  11.     White  v.  Clarke  et  at.  102. 

2.  See  Administration,  1.     Foy  v.  Talburt,  124. 

3.  The  Circuit  Court  of  the  District  of  Columbia,  has  authority  to  issue  a  manda- 

mus to  an  officer  of  the  United  States,  commanding  him  to  perform  a  ministe- 
rial duty  required  by  an  Act  of  Congress,  in  which  the  right  of  an  individual 
is  concerned,  if  that  right  is  clear,  and  he  has  no  other  legal  specific  remedy. 
United  States,  at  the  relation  of  Stokes  et  al.  x.Amos  Kendall,  Post-master- General, 
163. 

4.  A  justice  of  the  peace  may  have  jurisdiction,  incidentally,  of  a  matter  of  which 

he  would  not,  if  it  were  the  principal  cause  of  action  ;  therefore,  he  may  have 
jurisdiction  in  an  action  of  debt  upon  a  bond  in  the  penalty  of  fifty  dollars,  con- 
ditioned that  if  a  certain  bay  marc  should  be  proved  not  to  be  the  property  of 
J.  I?.,  the  bond  should  be  in  full  force  ;  otherwise  void ;  and  thus  collaterally 
try  the  title  to  the  marc.     Moore  v.  Waters,  283. 

5.  Sec  Chancellor  of  Maryland,  1.    Bank  of  the  United  States  v.  Van  Ness,  294. 

6.  See  Administration,  2,  3.     Atkinson  v.  Robbins,  312. 

7.  The  justices  of  the  peace  have  jurisdiction  in  cases  of  small  debts  against  women. 

Negro  Harriet  Johnson  v.  Corporation  of  Washington,  434. 

8.  See  Attachment,  8.     Hurd  v.  Stone,  503. 

9.  Sec  Cei!TIOKari,  2.     Hnmans  v.  Muorc,  505. 

10.  A  justice  of  the  peace  has  jurisdiction   against  executors  and  administrators, 

under  the  Act  of  Congress  of  the  first  of  ^larch,  1823.    Ennis  v.  Holmead,  509. 

11.  Sec  Guardian,  1,  2,  3.      United  States,  for  the  use  of  Gody  v.  Bender,  620. 

12.  See  An-EAL,  2.     Newton  v.  Carbery,  626. 

JURY. 

1.  Arson  is  not  a  capital  offence  in  the  District  of  Columbia.  The  defendant,  there- 

fore, in  the  countv  of  Washington,  is  not  entitled  to  a  peremptory  challenge. 
United  States  v.  //.  //.  White,  73. 

2.  It  is  improper  to  give  any  instruction  to  the  jury,  after  they  have  retired,  upon 

any  question  not  asked  by  the  jury.      United  States  v.  Richard  H.  White,  1 1 6. 

3.  A  new  trial  will  not  be  granted  because  the  jury,  by  mistake,  took  out  with  them 

the  plaintiff's  account,  if  it  be  withdrawn  from  them  in  a  few  minutes  after- 
wards, by  order  of  the  Court.     Simms  v.  Tcmpleman,  163. 

4.  The  Court  will  not  permit  counsel  to   argue  to  the  jury,  against  an   instruction 

given  by  the  Court  in  the  cause.      United  States  v.  Charles  Columbus,  304. 

5.  It  is  error  in  a  judge  to  instruct  the  jury  that  the  evidence  is  sufficient  to  convict 

the  defendant.  The  sufficiency  is  to  be  decided  by  the  jury.  United  States  v. 
Fenwick,  562. 
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JURY,  (Continued.) 

6.  See  EviDENCK,  44,  45.     Harriet  Jones  et  al.  v.  United  States,  647. 

7.  The  jurors  arc  not  judges  of  the  law,  even  in  a  criminal  case.    They  have  the 

jiowcr  to  give  a  gCTieral  verdict  upon  the  general  issue,  which  includes  the 
(lucstion  of  law  as  well  as  of  fact;  but  when  by  pleading,  or  by  special  verdict, 
or  demurrer  to  evidence,  the  law  is  separated  from  the  fact,  they  have  no  right 
to  decide  the  law.     It  must  be  decided  bj'  the  judge. 

The  right  and  power  of  the  jury,  whatever  they  may  be,  are  exactly  alike  in  civil 
and  in  criminal  cases. 

The  argument  of  counsel,  on  the  law,  should  be  addressed  to  the  judge;  and 
when  the  question  of  law  is  judicially  presented  to  him  unmixed  with  the  fact, 
either  by  demurrer  to  the  evidence,  a  special  verdict,  or  a  motion  for  an  instruc- 
tion to  the  jury  upon  a  hypothetical  state  of  facts,  it  is  not  only  the  riglit  but 
the  duty  of  tlic  judge  to  decide  the  question.  The  right  of  the  judge  to  instruct 
the  jury  as  to  the  law  of  the  case,  is  not  confined  to  the  giving  of  such  instruc- 
tions as  may  be  asked.  After  the  argument  of  counsel  has  been  closed  on  both 
sides,  he  may,  if  he  will,  instruct  tiie  jury  as  to  the  law  upon  the  whole  evi- 
dence, leaving  the  question  of  fact  entirely  to  the  jury. 

The  process  of  attaint  is  obsolete  in  England,  and  never  was  in  practice  in  this 
country. 

In  practice,  both  in  this  country  and  in  England,  the  counsel  for  the  defendants 
in  criminal  cases,  have  been  allowed  to  argue  the  law  to  the  jury  upon  the 
general  issue. 

The  jury  have  the  power  to  take  upon  themselves  the  responsibilty  of  judging  for 
themselves,  of  the  meaning  of  the  law ;  and  they  may,  if  they  will,  but  not  of 
right,  find  a  verdict  against  law ;  and  sucii  a  verdict,  if  in  favor  of  the  defendant, 
will  be  as  conclusive  and  effectual  as  if  it  were  according  to  law. 

According  to  the  general  practice  of  the  courts  in  this  country,  the  defendant 
seems  to  have  a  right  to  be  heard  before  the  jury,  upon  his  construction  of  the 
law,  if  the  court  has  not  already,  after  hearing  the  argument  of  the  defend- 
ant's counsel,  instructed  the  jury  upon  the  law  in  the  same  case  ;  but  there  are 
few,  if  any,  courts  of  criminal  jurisdiction  who  will  suffer  coupsel  to  appeal 
from  the  court  to  the  jury  upon  a  question  of  law  which  the  court  has  decided 
against  the  defendant  after  he  has  orally  joined  issue  upon  the  question,  and 
argued  it  before  the  court.  If  the  defendant's  counsel  does  not  join  in  the 
argument  to  the  court,  but  insists  upon  arguing  to  the  jury,  the  court  will 
recjuire  him  to  proceed  with  his  argument  to  the  jury,  and  will,  after  argument, 
give  or  refuse  such  instruction  as  the  court  shall  think  proper. 

It  is  the  duty  of  the  jury  to  follow  the  law  as  laid  down  by  the  Court.   Stettinius 
V.  United  Stales,  573. 
JUSTICE  OF  THE  PEACE. 

1.  See  Administration,  1.     Foy  v.  Talburt,  124. 

2.  See  Jurisdiction,  4.     Moore  v.  Waters,  283. 

3.  See  Arrest.     Johnson  v.  Daws,  283. 

4.  See  Execution,  2.     Bowen  v.  Howard,  508. 

5.  See  ArrEAL,  1.     Owner  v.  Corporation  of  Washington,  381. 

6.  See  Jurisdiction,  7.     Negro  Harriet  Johnson  v.  Corporation  of  Washington,  434. 

7.  A  justice  of  the  peace  cannot  issue  an  execution  as  on  a  supersedeas  upon  the 

mere  indorsement  upon  the  back  of  the  original  judgment,  that  it  was  super- 
seded.    Amelia  Thomas  v.  Owen  Summers,  434. 

8.  Sec  Certiorari,  2.     Homans  v.  Moore,  505. 

9.  See  Jurisdiction,  10.     Ennis  v.  Holmead,  509. 
10.  See  Appeal,  3.     Jejfers  v.  Forrest,  674. 

LANDLORD  AND  TENANT. 

1.  See  Distress,  1,  2,  3,  4,  5.     Semmes  v.  McKnight,  539. 

2.  Sec  Action  on  the  Case.     Brown  v.  Corcoran,  610. 
LANDS. 

See  Judgment,  I,  2,  3,  4.     Rachel  Jackson  v.  Bank  of  the  United  States,  I. 
LARCENY. 

1.  See  Indictment,  I.     United  States  v.  Negro  Ralph  Prior,  37. 

2.  See  False  Pretences,  1.     United  States  v.  Robertson,  38. 

3.  Sec  Bank,  4.     United  States  v.  Negro  Frank  Pearl,  392. 
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LARCENY,  {Continued.) 

4.  If  the  goods  of  several  persons  are  stolen  at  the  same  time,  the  stealing  of  each 

person's  goods  constitutes  a  distinct  offence,  and  may  be  the  subject  of  a  dis- 
tinct and  separate  indictment ;  but  they  may  be  joined  in  one  indictment ;  and 
whether  they  shall  be  prosecuted  jointly  or  separatel}'.  is  a  question  properly 
left  to  the  discretion  of  the  Attorney  for  the  United  States.  United  States  v. 
Beerman,  412. 

5.  It  is  error  in  the  judge  to  instruct  the  jury  that  certain  facts  constitute  larceny. 

unless  the  animus  furandi  be  expressly  stated  as  one  of  those  facts ;  and  unless 
the  fact  be  also  stated  that  the  goods  were  taken  without  the  consent  of  the 
owner.     Weston  v.  United  States,  492. 

LEASE. 

1.  See  Equity,  15.     Van  Ness  v.  Hyatt  et  al.  127. 

2.  See  Evidence,  18.     Slacum  v.  Brown,  315. 

3.  See  Distress,  I,  2,  3,  4,  5.     Semmes  v.  McKnight,  539. 

4.  If  tlicre  be  a  lease  for  years  with  right  of  reentry  for  non-payment  of  rent,  and 

six  months'  rent  be  in  arrear,  and  no  sufficient  personal  property  on  the  pre- 
mises to  countervail  the  rent  arrear,  tlie  lessor  may,  under  the  statute  of 
4  Geo.  2,  which  is  ia  force  in  tlie  county  of  Washington,  recover  in  ejectment, 
as  if  he  had  made  a  strict  demand  of  tlie  rent,  and  had  entered.  But  tlie  lessor 
cannot  recover  while  the  lease  is  in  full  force,  unless  forfeited  by  the  right  of 
reentry,  and  the  proceeding  to  serve  a  declaration  in  ejectment,  according  to 
the  provisions  of  that  statute ;  six  months'  rent  being  arrear  and  not  sufficient 
goods  on  the  premises  to  countervail  the  rent.     Bradlay  et  al.  v.  Conner,  615. 

LEGACY. 

1.  See  Administration,  12.    Moffit\.  Varden,  658. 

2.  See  Distribution,  2,  3.     Ibid. 

3.  See  Devise,  2,  3,  4.    Newton  v.  Carbery,  632. 

LIBEL. 

See  Bail,  19.    Mayo  v.  Smith  et  al.  569. 

LICENSE. 

1.  See  Corporation  op  Washington,  1.    Carey  v.  Corporation  of  Washington,  13. 

2.  A  license  to  practice  medicine  is  not  necessary,  if  there  be  no  board  of  exa- 

miners de  jure.      United  Stales  v.  John  Williams,  62. 

3.  Sec  Corporation  of  Washington,  5.     Corporation  of  Washington  v.  Barber, 

157. 

4.  Id.  8,  9.     Corporation  of  Washington  v.  Lynch,  498. 

LIEN. 

1.  See  Equity,  9.     Thompson  v.  King,  93. 

2.  See  Execution,  9.     Cunningham  v.  Offntt,  524. 

3.  No  debt  for  materials  furnished  for  building  a  house  in  Washington,  Alexandria, 

or  Georgetown,  District  of  Columbia,  will,  under  the  Act  of  Congress  of  the 
2d  of  March,  1833,  remain  a  lien  upon  tlic  house  for  more  than  two  years 
from  the  commencement  of  the  buihling,  unless  an  action  for  tlie  recovery  of 
the  debt  be  instituted,  or  the  claim  filed  within  three  months  after  furnishing 
the  materials,  &c.      Waller  v.  Dyer  et  al.  571. 

4.  See  Judgment,  1,  2,  3,  4.     Rachel  Jackson  v.  Bank  of  the  United  States,  1. 

LIMITATION. 

1.  See  Judgment,  3.    Rachel  Jackson  v.  Bank  of  the  United  States,  1. 

2.  The  Court  will  not  quash  an  indictment,  because  it  appears  upon  the  record  that 

the  indictment  was  not  found  within  two  years  after  the  offence  committed,  for 
that  would  deprive  the  United  States  of  the  right  to  reply  that  the  defendant 
was  a  person  fleeing  from  justice ;  or  to  show  it  in  evidence  on  the  trial.  Tlie 
defendant  may  avail  himself  of  the  limitation,  either  by  specinl  plea,  or  by  evi- 
dence upon  the  general  issue.     United  States  v.  Richard  II.  White,  38. 

3.  The  statute  of  limitations  runs  in  favor  of  the  offender,  although  it  was  not 

known  to  the  United  States,  or  any  of  their  officers  of  justice,  that  he  was  the 
person  who  committed  the  offence.     Ibid. 

4.  The  departure  of  the  offender  from  the  vicinity  of  the  place  wherein  the  offence 

was  committed,  to  his  usual  residence  in  another  part  of  the  United  States,  for 
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the  purpose  of  avoiding  punishment  for  that,  or  any  other  offcnec,  is  a  fleeing 
froni  justice,  and  tlic  statute  of  limitations  is  no  bar  to  the  prosecution,  unless 
witiiin  two  years  lie  returned  to  the  place  wherein  the  offence  was  committed, 
and  his  return  was  so  open  and  public,  and  under  such  circumstances  that 
opportunity  was  afforded,  by  the  use  of  ordinary  diligence  and  due  means,  to 
have  arrestcil  iiim,  and  that  two  years  and  more  have  elapsed  since  that  period 
to  the  time  of  finding  the  indictment.     Qucere.     Ibid. 

5.  See  EviDKNCE,  9.     United  States  v.  Henri/  H.  White,  73. 

6.  /(/.  11.      United  States  v.  Richard  H.  White,  116. 

7.  If  a  statute  ]iunislies  that,  as  a  misdemeanor,  which  at  common  law  was  a 

felony,  the  limitation  of  a  prosecution  under  that  statute,  is  that  of  misde- 
meanor, and  not  that  of  felony.      United  States  v.  Henry  H.  White,  73. 

8.  The  limitation  is  applicable  to  misdemeanors  created  by  statute  subsequent  to 

the  act  of  limitation.     Ibid. 

9.  The  defendant  is  not  entitled  to  the  benefit  of  the  limitation,  if,  within  the  two 

j'cars  he  left  any  place,  or  concealed  himself  to  avoid  detection  or  punishment 
for  anyoffi'uce;  but  it  is  not  necessary  that  the  United  States  should  have 
known  that  he  was  the  offender.     Ibid. 

10.  Limitation  may  be  given  in  evidence  by  the  defendant  under  the  general  issue 

in  a  ciiniinal  cause  ;  and  the  United  States  may  give  in  evidence  the  fact  that 
the  defendant  fled  fioni  justice,  and  therefore  was  not  entitled  to  the  benefit  of 
tlie  limitation.     Ibid. 

11.  Sec  Kvii)i:nce,  11.     United  States  v.  Richard  II.  White,  l\6. 

12.  Tiie  defendant,  in  a  prosecution  for  a  misdemeanor,  is  not  entitled  to  the  benefit 

of  the  limitation  in  the  Act  of  Congress  of  the  30th  of  April,  1790,  §  31,  if 
within  the  two  years  he  fled  from  justice;  although  he  should  within  the  two 
years  have  returned  openly  to  tlie  place  where  the  offence  was  committed,  so 
that  witli  ordinary  diligence  and  due  means  he  might  have  been  arrested. 
If  within  two  years  after  the  commission  of  the  oftence,  the  defendant  left  the 
district  in  wliich  it  was  committed,  with  intent  to  avoid  detection  or  punish- 
ment for  that  offence,  lie  was  a  '■  person  fleeing  from  justice."  although  he 
might  at  various  other  periods  within  the  two  years,  have  been  arrested  in  the 
United  States.     Ibid. 

13.  Tiie  defendant  had  pleaded  the  statute  of  limitations  in  due  time,  and  had  also 

deniuired  to  tlie  whole  declaration  ; 
The  Court  permitted  him  to  witiidraw  his  demurrer,  and  to  let  the  plea  of  limit- 
ations remain.     Stickle;/  v.  Slade,  123. 

14.  Sec  DicMLUKKR,  3.     United  States  V.  Richard  H.  White,  368. 

15.  Not  guilty  witiiin  three  years  is  a  good  plea  in  trover.     Barnard  v.  Tayloe,  403. 

16.  The  county  of  Alexandria  in  the  District  of  Columbia, is  not  "beyond  seas"  as 

to  the  countv  of  Washington  in  the  same  district.  Bank  of  Alexandria  v. 
Dyr,  403. 

17.  See  Ai):MiN'iST]tATiov,  8.     Lupton  v.  Janney.  474. 

18.  An  acknowledgment  of  a  claim  is  not  sufficient  to  take  a  case  out  of  the  statute 

of  limitations.     Archer  v.  Poor,  542. 

19.  Non  assnmp^iit  within  five  years  is  not  a  good  plea  to  an  action  of  assumpsit  upon 

a  jnoinisc  to  collect  money  and  account  for  it.  The  cause  of  action  does  not 
arise  until  the  money  lias  i)cen  received  by  the  defendant,  and  demanded  by 
the  jdaiiititf.      Gardner  v.  Peyton,  5G1. 

20.  A  jierson  in  Alexandria  CoHuty.  D.  C,  is  not  "beyond  seas"  within  the  mean- 

ing of  the  Act  of  Limitations,  in  regard  to  persons  residing  in  Washington 
county  ;  the  residence  of  the  defendant  in  Alexandria  county  may.  therefore, 
be  added  to  his  residence  in  Washington  county,  so  as  to  enable  him  to  plead 
in  Washington  county,  the  Maryland  Statute  of  Limitation  of  "twelve  years' 
standing"  to  a  bond.     Suckley  v.  Slade,  617. 

LOTTEKY. 

1.  See  I''.(it:iTY.  32.     Smith  v.  Chesapeake  ^  Ohio  Canal  Company,  563. 

2.  See  Coia'oiiATiox  of   Washington,   15.     France  v.  Corporation  of  Washing- 

ton, 6G7. 

MANDAMUS. 

1.  See  ExKCUTivB  Officers,  1  to  8,  inclusive.     United  States  v.  Kendall,  163. 

2.  See  Attachment,  1.    Id.  385. 
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MANDATE. 

See  Attachment,  14.     WJiite  v.  Clarle  et  al.  530. 

MARINE  CORPS. 

See  Apprentice,  1,  2.    Ex  parte  William  Browne,  554. 

MARSHAL. 

1.  See  Execution,  4.     United  States  y.  Williams,  AOO. 

2.  Id.  7.     Gay  lor  v.  Dyer,  461. 

3.  See  Attachment,  10.     Allen  \.  Crogkan,  517. 

4.  See  Execution,  9.     Cunningham  v.  Ojfalt,  524. 

5.  See  Amendment,  3.    Linthicum  v.  Remington,  546. 

6.  See  Execution,  35.    Ibid. 

7.  See  Escape.     United  States  v.  Williams,  &19. 

MEDICAL  SOCIETY. 

1.  In  a  prosecution  for  practising  in  the  medical  art,  and  receiving  payment  there- 

for in  the  District  of  Columbia,  without  having  first  obtained  a  license  from  the 
medical  board  of  examiners  of  that  District,  or  producing  a  diploma,  the  Court 
will  not  compel  a  witness  to  produce  the  medicine  which  he  received  from  the 
defendant.  In  such  a  prosecution  the  Court  will  not  permit  the  United  States 
to  examine  as  to  any  specific  instances  of  which  previous  notice  lias  not  been 
given.     United  States  v.  John  Williams,  62. 

2.  The  application,  by  an  occulist,  of  a  lic^uid  to  the  eyes,  is  not  the  practice  of 

medicine,  but  rather  of  surgery.     Ibid. 

3.  In  such  a  prosecution,  it  is  competent  for  the  defendant  to  show  that  the  charter 

is  vacated  by  non-user,  and  that  there  was  no  board  of  examiners  de  jure.  A 
board  of  examiners  not  elected,  or  continued  in  being  by  filling  up  vacancies, 
but  elected  annually,  is  not  a  legal  board.     Ibid. 

4.  It  is  incumbent  on  the  United  States  to  show  that  the  Medical  Society  had  a  cor- 

porate existence  at  the  time  when,  &c. ;  that  the  board  of  examiners  was  origi- 
nally elected  by  at  least  seven  members  of  the  society,  and  tliat  the  officers 
were  duly  appointed  ;  and  that  if  the  minutes  of  the  proceedings  of  the  society 
were  lost,  the  United  States  must  prove  their  contents,  and  show  that  at  the 
time  when,  &c.  there  was  a  competent  board  of  examiners  dejure.    Ibid. 

5.  An  information  in  the  nature  of  a  writ  of  quo  warranto  will  not  be  issued  at  the 

suit  of  an  individual  alone,  to  try  the  validity  of  a  private  corporation.  But 
upon  an  indictment  for  a  violation  of  the  charter,  the  defendant  may  show  that 
the  charter  was  vacated.     Ibid. 

6.  See  License,  2.    Ibid. 

NEW  TRIAL. 

1.  See  Judgment,  7.     United  States  v.  James  Hastings,  115. 

2.  See  Jury,  3.     Simms  v.  Templeman,  163. 

NOLLE  PROSEQUL 

See  Covenant.    Kurtz  v.  Becker,  671. 

NOTARY. 

See  Bills  and  Notes,  2.     Whitney  v.  Iluntt,  120, 

NOTICE. 

1.  See  Bills  and  Notes,  2.     Whitney  v.  Iluntt,  120. 

2.  See  Ejectment,  3.      Worthington  v.  Etchcson,  302. 

3.  Id.  5.     Costigan  v.  Wood.  507. 

4.  See  Deposition,  4.     Young  v.  Davidson,  515. 

5.  See  Equity,  36.     Wal/cer  v.  Parker,  639. 

ORPHANS'  COURT. 

1.  See  Administration,  2,  3.    Atkinson  y.  Bobbins,  312. 

2.  Id.  5,  6,  7,  8.     Lupton  v.  Janney,  474. 

3.  Sec  Appeal,  2.     Newton  v.  Carbery,  626, 

4.  The  Orphans'  Court  has  no  power  to  annex  conditions  to  the  payment  of  the 

dividend  of  a  judgment  at  law,  recovered  against  the  intestate  for  instalments 
due  upon  the  stock  of  the  Chesapeake  and  Ohio  Canal  Company.     Chesapeake 
<f-  Ohio  Canal  Company  v.  Johnson,  643. 
VOL.  V.  60 
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PARTNERSHIP. 

1.  If  there  lias  been  no  settlement  of  the  partnei-ship  accounts,  one  partner  cannot 

maintain  an  action  at  law  against  the  other  for  any  matter  relating  to  their 
purtnershii)  affairs.     Pote  v.  Phillips,  154. 

2.  Althou-rh  tlic  partnership  accounts  may  have  been  settled,  and  a  balance  a<5know- 

Icdged  to  be  due  by  one  partner  to  the  other;  yet  the  creditor-partner  cannot 
maintain  an  action  at  law  for  that  balance,  without  proving  an  express  promise 
by  the  debtor-partner  to  pay  it.     Ibid. 

3.  Where,  during  a  long  period  of  mercantile  intercourse  between  the  principal  and 

factor,  it  appeared  tliat  tiie  principal  was  permitted,  upon  shipments  of  tobacco, 
to  draw  bills  for  the  estimated  value  thereof,  which  bills  the  factor  was  in  the 
habit  of  accepting  and  paying,  whether  the  cargoes  were  or  were  not  sold;  and 
the  factor  being  generally  in  advance,  and  charging  interest  upon  his  advances, 
and  giving  credit  for  interest  upon  the  net  proceeds  of  the  cargoes ;  shipments 
made  after  tiie  dissolution  of  the  finn  of  the  principal,  by  the  death  of  one  of 
tlie  partners,  to  the  factor  (upon  the  credit  of  which  shipments,  bills  were 
drawn  by  the  surviving  partner  according  to  the  usual  course  of  their  former 
dealing,)  were  held  to  have  been  made  according  to  such  usual  course,  and 
were  not  to  be  applied  to  the  liquidation  of  the  general  debt  due  by  the  princi- 
pal to  the  factor  at  the  time  of  the  dissolution ;  hut  were  to  be  applied,  in  the 
first  place,  to  meet  the  bills  drawn  upon  the  credit  of  such  shipments;  and  the 
surplus  only,  if  any,  to  be  applied  to  the  liquidation  of  the  general  balance  due 
by  the  principal  to  the  factor. 
But  if  the  bills  thus  drawn  by  the  surviving  partner,  and  paid  by  the  factor, 
exceeded  the  net  proceeds  of  the  cargoes  thus  shipped  after  the  dissolution  of 
the  firm,  the  excess  was  not  chargeable  to  the  estate  of  the  firm,  but  to  the  sur- 
vivor only  ;  it  not  being  competent  for  him  to  charge  the  estate  of  the  firm  by 
drawing  bills  after  the  dissolution.     Dick  v.  Laird,  328. 

PARTITION  WALL. 

1.  See  Corporation  of  Washikgton,  13.    Miller  v.  Elliot,  543. 

2.  See  City  Surveyor.    Ibid. 

PENSION. 

See  Eyidexce.  20.     United  States  v.  Skam,  367. 

PERJURY. 

See  Evidence,  20.     United  States  v.  Skam,  367. 

PHYSICIAN. 

1.  See  License.  2.     United  States  v.  John  Williams,  62. 

2.  See  Medical  Society,  1,  2,  3,  4,  5.    Ibid. 

PLEADING. 

1.  Sec  Amendment,  2.     Suckley  v.  Slade,  123. 

2.  Sec  Ejectment,  1.     Worthington  v.  Etcheson,  302. 

3.  See  Evidence,  22.     Steam  Packet  Company  v.  Bradley,  393. 

4.  Sec  Limitation,  15.    Barnard  v.  Tayloe,  403. 

5.  Sec  Attachment,  3.     Ten  Broeck  v.  Pendleton,  464. 

6.  Sec  Ahatement,  2.     /en w/ci  v.  Gn'/nes,  603. 

7.  See  Evidence,  33.     Lenox  v.  Gorman,  531. 

POSSESSION. 

1.  See  Bargain  and  Sale.     Eraser  et  al.  v.  Hunter,  470. 

2.  The  possession  of  a  person  claiming  title  without  definite  metes  and  bounds,  will 

not  in  law  be  deemed  to  extend  beyond  the  actual  possession  proved.     Ibid. 

3.  There  must  be  actual  possession  by  the  plaintiff",  of  the  locus  in  quo  at  the  time  of 

the  supposed  trespass.     Ibid. 

4.  Sec  Ejectment,  5.     Costigan  v.  Wood,  507. 

5.  Sec  Decree,  4.     Carroll  v.  iJowson,  514. 

6.  If  the  plaintiff'  in  replevin  never  had  previous  possession  of  the  goods  replevied, 

the  Court,  will,  of  course,  order  them  to  be  returned  to  the  defendant  on  motion, 
ujion  the  usual  security.     Emack  v.  Crabl>,  611. 

7.  Sec  Ejectment,  7,  8,  9,"  10,  12.     Wilkes  v.  Elliot,  611. 
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POSTMASTER  GENERAL. 

1.  See  Executive  Officers,  1  to  Sinclusive.     United  States  y.  Amos  Kendall,  163. 

2.  See  Attachment,  1.    Id.  385. 
PRACTICE. 

1.  See  Evidence,  2,  3,  5,  6,  8.     United  States  v.  Richard  H.  White,  38. 

2.  See  Amendment,  2.     Suckley  v.  Slade,  1^3. 

3.  See  Judgment,  9.    Bradley  v.  Elliot,  293. 

4.  See  Ejectment,  1,  2,  3,  4.     Worthington  v.  Etcheson,  302. 

5.  See  Replevin,  5,  6,  7.     TFa/ier  v.  Hunter,  462. 

6.  See  Attachment,  3.     Ten  Broeck  v.  Pendleton,  464. 

7.  See  Amendment,  3.    Linthicum  v.  Remington,  .'546. 

8.  See  Deposition,  5.    Leatherberry  v.  RadcUffe,  550. 

9.  See  Equity,  33.    Patriotic  Bank  v.  Ban^  o/"  Washington,  602. 

10.  See  Freedom,  8.     United  States  v.  Thomas  N.  Davis,  622. 

11.  See  Equity,  35.     7&acA  v.  Hulings,  637. 
PUBLIC  OFFICER. 

See  Bail,  10.     Davis  v.  Garland,  570. 
RECOGNIZANCE. 

1.  After  the  term  in  which  a  recoj^nizance  has  been  forfeited,  in  a  criminal  case,  the 

Court  cannot  remit  the  forfeiture  ;  but  the  President  of  the  United  States  can, 
under  the  Act  of  Congress.     United  States  v.  Cookendorfev.  113. 

2.  See  Bail,  2.     United  States  v.  Richard  White,  368. 
RELIGIOUS  SECT. 

See  Devise,  2,.  3,  4.     Newton  v.  Carbery,  632. 
RENT. 

1.  See  Evidence,  18.     Slactim  v.  Brown,  315. 

2.  An  assignment  of  rents,  with  a  power  of  attorney  t^  collect  them  as  they  shall 

become  due,  is  a  valid  assignment  in  equity,  althougli  the  assignor  should  die 
before  they  are  collected.     Taylor  v.  Moore's  Administrator,  317. 

3.  See  Distress,  6.     Remington  v.  Linthicum,  345. 

4.  See  Lease,  4.     Bradlay  v.  Conner,  615. 
RENTS  AND  PROFIT^. 

1.  The  only  cases  in  which  the  Court  has  permitted  the  heirs  of  a  deceased  debtor 

to  have  the  rents  and  profits,  until  the  sale  of  real  estate  sold  to  pay  the  debts  of 
the  ancestor,  are  cases  of  sale,  under  the  Act  of  Maryland,  for  deficiency  of 
personal  assets.     Bank  of  United  States  v.  Peter,  485. 

2.  See  Equity,  30.    Markoc  v.  Coxe,  537. 

3.  See  Distress,  1,  2,  3,  4,  5.     Semmes  v.  McKnight,  539. 

4.  See  Equity,  43.     Ritchie  v.  Bank  of  United  States,  605. 
REPLEVIN. 

1.  Papers  which  have  been  filed  in  the  proper  accounting  office  of  tlic   Treasury  of 

the  United  States,  as  vouchers  or  documents,  to  justify  tlie  settlement  of  a  pulilic 
account,  are  not  liable  to  be  taken  from  the  public  officer  by  replevin.  W.  L. 
Brent  v.  Peter  Hagner,  7 1 . 

2.  See  Distress,  6.     Remington  v.  Linthicum,  345. 

3.  See  Execution,  7.     Gaylor  v.  Dyer,  461. 

4.  See  Constable.    Brent  v.  Beck.  461. 

5.  Tlie  Court  will  not,  in  replevin,  order  a  non-pros,  at  the  motion  of  tlie  defendant, 

after  the  jury  is  sworn.      ]Valkcry.  Hunter.  4  62. 

6.  In  replevin,  the  plaintiff  mav  recover  according  to  the  extent  of  his  title  proved. 

Ibid. 

7.  Form   of  verdict   when  the  plaintiff  proves  a  title -to  a  part  only  of  the  goods 

replevied.     Ibid. 

8.  See  Evidence,  33.     Lenox  v.  Gorman,  531. 

9.  See  Possession,  6.     Emack  v.  Crabb,  611. 

10.  Upon    a  replevin-bond  the  plaintiff  may  recover,  although  there  has  been   no 

judgment  for  a  return  of  the  property  ;  but  the  ]ilaintifl"  must  show  that  be  has 
sustained  damage  by  the  failure  of  the  plaintiff  in  replevin  to  prosecute  his 
writ  with  eflTect.     Burch  v.  Dowling,  646. 

11.  See  Damages,  6.     Hemstead  v.  Colbui-n,  655. 
RETAILER. 

See  By-law,  1.     Corporation  of  Washington  v.  Casanave,  500. 
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ROCK  CREEK. 

See  Chesapeake  and  Ohio  Canal  Company.     Chesapeake  and  Ohio  Canal 
Company  v.  Union  Bank,  509. 

RUNAWAY. 

1.  A  warrant  of  commitment  of  a  person  as  a  runaway,  is  not  snflficient,  unless  it 
state  on  its  face  that  the  party  has  been  convicted  of  being  a  runaway  servant 
or  slave.  It  is  not  sufficient  to  state  in  the  warrant  that  the  party  is  "  charged 
with  being  a  runaway."  Negro  Wm.  Richardson's  Case,  338. 
2.  Quaere.  Whether  the  old  laws  of  Maryland  respecting  runaways,  are  applicable  to 
this  part  of  the  District  of  Columbia  ?    Ibid. 

SALE. 

1.  See  Corporation  of  Washington,  34.     Rodbird  y.  liodlird,  125. 

2.  Sec  Bills  and  Notes,  6,  7,  8,  9.     Semmes  v.  Wilson,  285. 

3.  If  a  lot  of  bacon  be  advertised  in  the  Gazette,  by  the  vendor,  as  "prime,"  and 

the  vendee  examine  it,  and  afterwards  agree  to  purchase  it,  and  it  proves  to 
have  been  unsound,  he  cannot  recover  damages  upon  the  warranty,  although 
he  should  have  paid  a  sound  price  for  it.     Mc  Viegh  v.  Messersmith,  316. 

4.  See  Bank,  5.     Guttschlick  v.  Bank  of  Metropolis,  435. 

5.  See  E,rECTMENT,  5.     Costigan  v.  Wood,  507. 

6.  See  Decree,  4.     Carroll  v.  Dowson,  514. 

7.  See  Corporation  of  Washington,  12.     Mockbee  v.  Upperman,  535. 

8.  See  Rents  and  Profits,  1.     Bank  of  the  United  States  v.  Peter,  485. 

9.  See  Bills  and  Notes,  13.     Smith  v.  Arden,  485. 

10.  See  Equity,  30.     Markoe  v.  Coxe,  537. 

11.  See  Distress,  1,  2,  3,4,  5.     Semmes  v.  McKnight,  539. 

12.  Sec  Equity,  43.     Ritchie  v.  Bank  of  the  United  States,  605. 

13.  See  Ejectment,  12.     Wilkes  v.  Elliot,  6U. 

14.  See  Lease,  4.     Bradlay  v.  Conner,  615. 

15.  See  Execution,  2.     Bowen  v.  Howard,  308. 

16.  See  Freedom,  7.     Corcoran  v.  Jones,  607. 

SCIRE  FACIAS. 

See  Judgment,  1,  2,  3,  4.     Jackson  v.  Bank  of  the  United  States,  1. 

SENTENCE. 

1.  See  Judgment,  7.     United  States  v.  Hastings,  115. 

2.  If  a  man  be  convicted  of  a  second  ofT'cnce  while  in  the  penitentiary  under  the 

first,  the  sentence  for  the  second  may  be  made  to  commence  from  the  expira- 
tion, or  other  termination  of  tlie  period  for  which  he  was  first  sentenced. 
United  Slates  v.  Negro  Joseph  Farrell,  311. 

SLAVE. 

1.  Evidence  that  a  colored  person  has  resided  in  the  county  and  city  of  Washing- 

ton, for  a  year  and  more,  going  at  large  as  a  free  person,  and  claiming  to  be 
free,  in  the  absence  of  all  contradictory  evidence,  except  color,  is  suflicient  to 
rebut  the  presumption  of  slavery  arising  from  color.  United  States  v.  Neqro 
Prlscilla  West,  35. 

2.  See  Freedom,  1.       United  Slates  v.  Negro  Alexander  Vinsent,  38. 
.'i.  Id.  2.     Negro  Sally  Moody  v.  Fuller,  303. 

4.  See  Sentence,  2.      United  States  v.  Negro  Joseph  Farrell,  311. 

5.  See  ICmancip.\.tion.     Negro  Bacclms  Bell  v.  McCorviick,  398. 

6.  Sec  Freedom,  3.     Negro  (ieorge  Coots  v.  Morton,  409. 

7.  Id.  4.      Thomas  v.  Mackall,  530. 

8.  Id.  5,  G.     Negro  Kennedy  v.  Purnell,  552. 

9.  Id.  7.      Careoran  v.  Jones,  G07. 

10.  Id.  8.      Cnitid  Sl<tti-s  v.  Thomas  N  Davis,  622. 

11.  Id.  9.     Ntgro  Moses  Graham  v.  Alexander,  6G3. 

12.  See  Evidence,  48.     Ngro  Ann  BM  v.  Greenfield,  669. 

13.  Sec  FuEEDOM,  11.     Negro  .lames  Ash  v.   Williams,  ijli. 
SM.\LL  NOTES,  AS  CURRENCY. 

S;'c  Indictment,  10,  11,  12,  13,  14.     Stetlinius  v.  United  States,  573. 
SUI'KRSEDEAS. 

1.  Sec  Equitv,  25.      White  v.  Clirke  t^  Briscoe,  401. 
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SUPERSEDEAS,  (Contimied.) 

2.  See  Justice  of  the  Peace,  7.     Thomas  v.  Summers^  434. 

3.  See  Attachment,  14.     White  v.  Clarke  et  al.  530. 
SURPRISE. 

See  Equity,  35.    Roach  v.  Hulings,  637- 

TAXES. 

1.  See  CoKPORATiON  OF  Washington,  3,  4.     Rodhirdx.  Rodbird,  125. 

2.  See  Corporation  of  Alexandria,  1.    Beale  v.  Bwchell,  310. 

3.  See  Corporation  of  Washington,  12.     Mockheev.  Upperman,  535. 

4.  A  tax-sale  of  part  of  a  lot  in  the  city  of  Washington,  in  December,  1835,  was 

held  to  be  void  because  the  number  of  the  lot,  of  which  the  premises  in  dispute 
were  a  part,  was  not  mentioned,  nor  stated  in  the  advertisement  of  the  sale,  as 
required  by  the  Charter  of  Washington  of  1820,  §  10,  and  the  Act  of  May  26, 
1824.     Bradlay  y.  Conner,  6\ 5. 

5.  See  Distress,  2,  3,4,  5.     Sionmes  v.  McKnight,  539. 

6.  See  Ejectment,  12.      Wilkes  v.  Elliot,  Gil. 

TERRE-TENANTS. 

See  Judgment,  1,  2,  3,  4.     Jackson  v.  Bank  of  the  United  States,  1. 

TRUST. 

1.  See  Baron  and  Feme,  2.     Mnrkoe  ^  Wife  v.  Maxcy,  306. 

2.  Id.  3,  4,  5,  6,  7.     Bank  of  the  United  States  v.  Lee,  319. 

3.  Sec  Equity,  22.    Dutilh  v.  Coursault,  349 

4.  See  Damages,  3.     Connolly  y.  Belt,  AQ5. 

5.  If  there  be  no  person  in  existence,  competent  to  receive  payment  of  the  debt,  to 

secure  which,  property  has  been  conveyed  in  trust,  the  Court  will,  after  tlie 
lapse  of  sixteen  years,  decree  a  conveyance  by  the  trustee  to  the  heirs  of  the 
debtor.     Saunders  v.  Mason,  470. 

6.  See  Decree,  4.     Carroll  y.  Do u-son,  514. 

7.  See  Equity,  30.    Markoe  v.  Coxc,  537. 

USURY. 

1.  If  it  was  the  usage  and  custom  of  the  banks  and  exchange  brokers,  in  that  part 

of  the  country  where  the  note  was  made  and  indorsed,  to  discount  sucli  paper 
at  one  per  cent,  for  sixty  days,  and  to  cliargc  an  additional  premium  of  from 
a  half  of  one  per  cent,  to  one  per  cent,  for  exchange  on  eastern  paper,  when 
such  paper  was  loaned;  and  to  charge  tlic  like  discount  and  premium  for  the 
renewal  of  the  notes  given  therefor,  such  a  transaction  if  bona  fide,  and  not 
intended  as  a  cloak  for  usury,  is  not  usurious. 
Whether  the  transaction  was  bona  fde  and  not  intended  as  a  cloak  for  usury,  is  a 
question  of  fact  to  be  left  to  the  jury  under  all  the  circumstances  of  the  case. 
Bradley  y.  McKee,  298. 

2.  A  covenant  absolutely  to  pay  a  usurious  debt  directly  to  the    lender,  is  not  a  co- 

venant simply  to  indemnify  the  surety,  althougli  delivered  to  the  surety,  but  is  a 
security  for  the  usurious  debt,  especially  if  the  instrument  iqion  its  face  does 
not  purport  to  be  a  covenant  to  the  surety,  but  an  undertaking  to  pay  the  debt 
directly  to  the  lender  of  the  money. 
A  covenant  to  pay  an  usurious  debt  to  the  creditor,  is  void  under  the  Statute  of 
Virginia,  although  delivered  to  the  surety  who  was  ignorant  of  the  usury  ;  it 
being  a  security  for  the  usurious  debt;  and  the  surety  who  innocently  pays  the 
debt,  cannot,  upon  that  instrument,  recover  from  the  debtor  the  money  thus 
paid.     Moncure  v.  Derniott,  445. 

3.  If  the  cause  of  action  be  usurious,  no  waiver  of  the  objection  by  the  defendant, 

in  pais,  will  avail  the  plaintiff.     Ibid. 

4.  If  a  man  in  Virginia  bona  Jide  buy  a  bond  at  such  a   discount  that  the  lawful 

interest  upon  the  bond  will  produce  him  twelve  per  cent,  per  annum,  upon  the 
purchase-money,  it  is  not  usury;  but  if  he  intended  it  only  as  a  cloak  under 
whirh  to  evade  the  statute,  it  is  usury. 
If  tliere  be  no  loan  of  money  secured  by  the  bond,  and  it  be  purchased  bond  fde, 
the  transaction  is  not  usurious  althougli  purchased  at  such  a  discount,  as  ena- 
bles the  purchaser  to  obtain  an  interest  of  twelve  per  cent,  per  annum,  upon 
the  purchase  money,  and  although  the  bond  was  made  to  raise  money  upon,  if 
the  purchaser  was  ignorant  of  that  fact. 
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USURY,  (Continued.) 

If  the  instrument  upon  which  the  suit  is  brought,  be  a  secnrity*for  the  usurious 
debt,  it  is  void  by  the  statute,  and  the  plaintiffs  cannot  recover  upon  it  the 
money  which  they,  as  executors  of  the  surety,  paid  in  satisfaction  of  such  usu- 
rious debt,  although  when  they  paid  it  they  were  ignorant  of  the  usury  ;  and  it 
was  not  necessary  that  the  defendant  should  have  informed  them  of  the  usury, 
and  instructed  them  not  to  pay  it.     Ibid. 

5.  Sec  Bank,  7.     Union  Bank  v.  Corcoran,  513. 

6.  The  discount,  by  a  bank,  of  a  note  made  payable  directly  to  itself,  is  not  usuri- 

ous ;  such  being  the  usage  of  the  banks.     Bank  of  Metropolis  v.  Moore,  518. 

7.  The  plaintiff  is  affected  by  the  usury,  although  he  did  not  know  it  when  he  pur- 

chased the  checks.     Ilill  v.  Scott,  523. 

8.  By  the  law  of  Pennsylvania,  in  case  of  a  loan  at  a  higher  rate  of  interest  than 

six  per  cent,  per  annum,  the  plaintiff  can  only  recover  the  sum  actually  lent, 
with  lawful  interest;  and  the  burden  of  proof  is  on  the  plaintiff  to  show  the 
amount  paid  by  him  to  the  defendant.     Ibid. 

VENUE. 

When  the  defendant,  in  a  criminal  prosecution,  has  offered  himself  ready,  and 
pressed  for  trial,  in  the  county  of  Washington,  the  Court  will  not  afterwards, 
when  the  cause  is  called  for  trial,  change  the  venue  upon  the  motion  and  affi- 
davit of  the  defendant.  Under  such  circumstances,  it  is  amotion  to  the  discre- 
tion of  the  Court.     United  States  v.  Henry  II.  White,  73. 

VERDICT. 

See  Replevin,  6,  7.     Walker  v.  Hunter,  462. 

WAGER. 

1.  A  wager  upon  the  event  of  a  trial  is  void  in  law.     United  States  v.  Lucreiia  Car- 

rico.  112. 

2.  See  Witness,  4.     Ibid. 
WARRANT. 

See  CoKrouATiON  of  Washington,  9.     Corporation  of  Washington  v.  Lynch, 
498. 
WILL. 

1.  Sec  Emancipation.     Negro  Bacchus  Bell  v.  McCormick,  398. 

2.  Sec  Fheedom,  3.     Negro  George  Coots  v.  Morton,  409. 

3.  See  Devise,  1.     McCoun  v.  L(ig,  548. 

4.  See  Appeal,  2.     Newton  v.  Carbcry,  626. 

5.  See  Evidence,  48.     Negro  Ann  Bell  v.  Greenfield,  669. 

WITNESS. 

1.  Upon  trial  of  an  indictment  against  the  husband  for  assault  and  battciyupon  the 

wife,  slie  was  permitted  to  testify  against  him ;  upon  the  autliority  of  tiie 
case  of  United  States  v.  Filton,  at  November  term,  1835.  United  States  v.  Negro 
Moses  Small  wood,  35. 

2.  See  Slave,  1.     United  States  v.  N-r^ro  Priscilla  West,  35. 

3.  See  I'^viDENCE,  2.  3,  4,  5,  6,  8.      United  States  v.  Richard  II.  White,  38. 

4.  A  witness  cannot  be  rejected  because  she  had  been  provoked  to  bet  upon  the 

event  of  the  trial.      United  States  v.  Lucretia  Carrico,  112. 

5.  See  Bills  and  Notes,  5.      White  v.  Bums,  123. 

6.  Id.  10.     Bradley  v.  Knox  et  al.  297. 

7.  A  witness,  upon  cross-examination,  is  not  to  be  questioned  as  to  any  facts  tend- 

ing to  disgrace  him,  which  the  jiarty  would  not  be  permitted  to  prove  cdiumle. 
United  Slates  v.  Hudland,  309. 

8.  See  Sentence,  2.      United  States  v.  Joseph  Farrell,  311. 

9.  Free  colored  persons,  not  born  of  white  mothers,  are  not  competent  witnesses 

against  a  colored  person  born  of  a  wliite  woman.     United  States  v.  Beddo,  378. 

10.  Sec  Bills  and  Notes,  12.     Mason  v.  Musi,  397. 

11.  See  Ai;tii()uitv,  1.     Wehh  \.  Iluover,  444. 

12.  See  Evidence.  27,  28,  29,  30.      United  States  v.  Ilirliard II.  White,  457. 

13.  A  person   who  borrows  checks  payable  to  bearer,  to  raise   money  upon  for  his 

accoinmodation,  but  has  not  indorsed  them,  is  a  competent  witness  for  the 
defciulant,  to  prove  usury.     Hill  v-  Scott,  b'23. 

14.  See  Freedom,  4.     Thomas  v.  Mackall,  536. 

15.  See  EvuiTV,  36,  37,  38,  39.      Walker  v.  Parker,  639. 
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